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PEEFACE TO THE SIXTH EDITION. 


The production of this edition, presumably the last to which I shall set 
my hand, has been hampered by some peculiar difficulties. It has 
coincided with the repeal of the chapter on the Sale of Goods in the 
Contract Act to make way for a new Sale of Goods Act, and this 
involved considerable alterations. Moreover, the services of my 
learned friend Sir Dinshah Mulla, who has now come to England as a 
member of the Judicial Committee of the Privy Council, were required 
by the Legislative Department for framing both the Sale of Goods 
Act and the Partnership Act still under consideration. Hence I was 
deprived to a large extent of the co-operation which has added so much 
to the value of the foregoing editions, and have had to work on the bulk 
of the Indian cases by myself, and this when it had been decided that 
for the convenience of practitioners the current serial reports as well 
as the authorised ones should be fully accounted for. Not all these 
reports are easy of access here ; but by good fortune and some friendly 
assistance the result is that references to the series entitled “ Indian 
Cases ” have been added to practically all cases cited from the year 
1914 inclusive, and to many earlier ones, and references to the series 
known as A. I. R.” have been given so far as practicable. 

views concerning the enormous quantity and the uncertain 
quality of Indian law reports have been in all respects confirmed by the 
closer personal examination thus imposed upon me. It should be 
common knowledge that it is useless to report ofi-hand decisions which, 
with or without excuse, take no notice of existing authorities ; that in 
reporting considered judgments it should always be made clear by 
reporting the arguments, if it does not otherwise appear, what points 
were really contested and decided ; that the head-note of a case should 
be an intelligent summary and not a mere repetition of the facts 
followed by a sentence or two clipped from the judgment; and finally 
that in every professional report there is implied an undertaking that 
its correctness is warranted by a qualified advocate who was^present in 
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court, and that it is not merely made up from the papers in the cause. 
The first three of these precepts are too often neglected ; and I fear 
that the last, which is really a vital condition for the report being 
fpiotable in argument, is not invariably observed. If things continue 
in their present disastrous course the Indian reports will in a few years 
really be what a great poet in his haste called the English ones (even as 
thev were a century a"o). a wilderness. It is no answer to say that 
lawyers in the United States, with fifty independent juri.sdictions 

I 

instead of half a dozen, are in no better plight. In fact there exist in 
America certain mitigations which (for reasons too long to explain 
here) do not seem applicable in India. 

Meanwhile one thing needful, and practicable without any drastic 
measures, is regular editorial supervision for at least the official 
reports. Provision is already made for this (how far acted upon I 
do not know) in some of the High Courts. 

I have found, to my regret, that the weeding out of misprints was 
not quite complete in the last edition ; in spite of the time allowed for 
final revision being rather short, I trust that it is practically complete 
now. 

The revision of the index, and also the arduous task of adding and 
verifying the numerous additional references to Indian reports, have 
been performed by Mr. E. Potton. 


Lincoln’s Inn, 
February^ 


F. P. 



PKEFACE TO THE FIRST EDITION. 


The Indian Contract Act is in effect, and for the reasons explained 
in our commentary on the first section, a code of English law. Like 
all codes based on an existing authoritative doctrine, it assumes a 
certain knowledge of the principles and habits of thought which are 
embodied in that doctrine. But, unlike European codes, it has to be 
applied in practice by magistrates and pleaders to whom the materials 
and surroundings of its own system are unfamiliar. It seems proper, 
therefore, that editors of an Anglo-Indian Code should give a pretty 
full exposition of those fundamental notions in the Common Law which 
are concisely declared, with or without modification, by the text. 
How far they have in fact been modified, and whether by deliberate 
design or by accident in the execution, is a question of interpretation 
depending not on the text alone, but on its relations to the English 
authorities which the framers of the code had before them, and to the 
subsequent development of English law. My first object has been to 
make those relations as clear as possible. For this purpose I have 
given more elementary explanation than would be required in a treatise 
addressed only to English lawyers or to practitioners in the High 
Courts, while I have endeavoured to avoid entering on details of pro¬ 
cedure and other purely English technical matters beyond what was 
necessary for understanding the substance of the authorities. 

We also have by this time a considerable number of reported Indian 
decisions on the Act. As it did not seem to me possible for an English 
lawyer who had not practised in India to deal adequately with these, 

I consented to undertake this edition only on the terms of the Indian 
cases being collected and digested by a competent person within the 
jurisdiction. Accordingly this task was entrusted to Mr. D. F. Mulla, 
who has performed it, so far as I can judge, completely and faithfully. 

I do not profess to have verified all his references, but I have verified 
and considered enough of- them to be satisfied that his work is trust¬ 
worthy. With the form of it I have interfered as little as might be. 
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though some rearrangement and recasting was needful in order to 
combine Mr. Mulla’s portion with my own in continuous whole. The 
result is that Mr. Mulla, while he is answerable for the inclusion of 
all Indian reported cases which ought to be cited for the use of prac¬ 
titioners, is not necessarily answerable for the distribution of them 
as appropriate to this or that section, or for the opinions expressed. 
At the same time I have seldom found occasion to differ with Mr. 
Mulla. Much oftener I have been able to strengthen his conclusions 
by the analogy of recent English doctrine, and to state them with 

increased confidence. 

The present commentary is critical as well as explanatory. The 
criticism unavoidably follows the Act section by section, and is therefore 
broken up into many comments on details. In order to give a general 
notion beforehand of the causes which have made it necessary, and 
the spirit, I trust no captious one, in which it was undertaken, I now 
repeat the words I used in an unsigned review of Dr. Whitley Stokes's 
‘'Anglo-Indian Codes” on the publication of the first volume in 
1887 : “ Every written la\y which goes beyond mere regulation of 
details is a work of art; it can no more afford to dispense with unity 
of design and continuity of execution than a monumental building. 
It should proceed from one mind, or from very few minds working in 
intimate association, and it should be framed, if not by one hand, at 
least imder uniform general direction and by hands trained in one 
school. Where these conditions cannot be satisfied in the fii*st instance, 
the next best thing is to secure a certain measiuc of uniformity by 
careful authoritative revision in the final stage. In England even this 
is seldom attainable. . . . The Government of India is less hampered, 
though not quite so free as might be supposed, and it may be said 
to have made good progress in founding a school of legislative com¬ 
position. The results obtained are, on the whole, worthy of the suc¬ 
cession of distinguished men whose services in the Governor-Generars 
Council are commemorated by Mr. Whitley Stokes; and wo must 
add that no small share of the labour and the credit belongs to Mr. 
Stokes himself. Still there has been in some cases a want of continuitv. 
Measures long held in suspense, perhaps by excessive scruples, have 
been finished and passed in something like haste. Not only the work of 
different hands, but work done from quite different points of view, 
has been pieced together with an incongruous effect. . , . Another 
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soul’ce of unequal workmanship, and sometimes of positive error, 
is that the framers of the Indian Codes, and of the Contract Act in 
particular, were tempted to borrow a section here and a section there 
from the draft Civil Code of New York, an infliction which the sounder 
lawyers of that State have been happily successful so far in averting 
from its citizens. This code is in our opinion, and we believe in that 
of most competent lawyers who have examined it, about the worst 
piece of codification ever produced. It is constantly defective and 
inaccurate, both in apprehending the rules of law which it purports 
to define and in expressing the draftsman’s more or less satisfactory 
understanding of them. The clauses on fraud and misrepresentation 
in contracts—which are rather worse, if anything, than the average 
badness of the whole—were most unfortunately adopted in the Indian 
Contract Act. Whenever this Act is revised everything taken from 
Mr. Dudley Field’s code should be struck out and the sections care¬ 
fully recast after independent examination of the best authorities.” 
In fact, the Contract Act passed through not less than three distinct 
stages. First, there was the draft prepared in England by the Indian 
Law Commission, uniform in style and possessing great merit as an 
elementary statement of the combined effect of common law and equity 
doctrine as understood about forty years ago. By the courtesy of the 
India Office I have had the use of this draft, and it is often referred 
to in the commentary for comparison with the final text of the Act. 
Next, this was revised and in parts elaborated by the Legislative 
Department in India. The borrowing from the New York draft 
Code seems to belong to this phase. Lastly, Sir James Stephen made 
or supervised the final revision, and added the introductory definitions, 
which are in a wholly different style and not altogether in harmony 
with the body of the work. Evidently this process could not satisfy 
the conditions of a model code. It is much to the credit of the workmen 
that the result, after allowing for all drawbacks, was a generally sound 
and useful one. 

In many of the arguments and some of the judgments in the 
reports of the Indian High Courts there appears, if I mistake not, a 
tendency to follow English authorities too literally (though in any case 
they are not positively binding on Indian Courts), considering only 
what the Courts actually decided in England, and not what they 
would have decided if their office had been to apply the principles of 
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the Common ].a\v to the facts of Indian society. The best way to 
counteract such a tendency is not to neglect the letter of English 
judgments, which is not practicable and would not be useful, but to 
enter more fully into their spirit and distinguish their permanent 
from their local and accidental elements. To this object I have 
endeavoured, within the bounds of my undertaking, to contribute. 


Lincoln's Inn, 
Muijy 1905 , 
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THE INDIAN CONTRACT ACT 

(ACT IX OF 1872). 


Whereas it is expedient to define and amend certain 

parts of the law relating to contracts ; It 

Preamble. ^ r i 

is hereby enacted as follows : 

Preliminary. 

1 . —This Act may be called the Indian Contract Act, 
Short title. 1872. 


Extent. It extends to the whole of British India ; 

and it shall come into force on the first day 

Commencement. r ci i 

of September, 1872. 

The enactments mentioned in the schedule hereto are 
Enactments re- repealed to the extent specified in the third 

column thereof; but nothing herein con¬ 
tained shall afiect the provisions of any Statute, Act or 
Regulation not hereby expressly repealed, nor any usage or 
custom of trade, nor any incident of any contract (a), not 
inconsistent with the provisions of this Act. 

Repeal.— The portion in italics has been repealed by the Repealing 
and Amending Act, 1914. The Schedule also has been repealed by the 
same Act. 

Law anterior to Contract Act; Introduction of English Law into 

India. —The charters of the eighteenth century which established 
Courts of iusticfi (h\ for the, three nresidency towns of Calcutta, Madras, 


(a) The words “ not inconsistent with 
the provisions of this Act ” are not to be 
connected with the clause “ nor any 
visage or custom of trade.” In the 
section as cited by the Judicial Com- 
niittee there is no comma after “ con¬ 
tract **: Irrawaddy Flotilla Co, v. 
i.o. 


Bugwandas (1891) L. R. 18 I. A. 121, 
127; 18 Cal. 620, 627. See further 

at p. 10, below. 

(6) These were at first the Mayors* 
Courts, which, in Calcutta, were super¬ 
seded by the Supreme Court in 1773, 

and finally by the High Court in 1862. 

1 


S. 1 
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and Bombay, introduced into their jurisdictions the LjUglish coninioii 
and statute law in force at the time (c) so far as it was applicable to 
Indian circumstances (d). It is, however, a matter of controversy 
whether Knglish law was introduced by the charter of 1726 (13 Geo. I.) 
so as to extend to India the statutes passed up to that date only, or 
siibsequently also by the charters of 1753 and 1774 so as to embrace 
statutes up to 1774 (c). 

Introduction of native Law of Contract into India. —^The iiidiscrimi- 
nate application of English law to natives of India within the jurisdic¬ 
tion of the Supreme Courts led to many inconveniences (/). To 
obviate this, the statute of 1781 (21 Geo. III. c. 70, s, 17) empowered 


Tlic Mayors’ Courts in Madras and 
I5ombay wore replaced, in 1797, by 
tlic Recorders' Courts. The Recorder's 
Court in Madras was abolished in 1709, 
and that in Ronibay in 182‘1, and a 
Supreme Court was established in its 
stead, which again was superseded by a 
High Court in both places in 18Gl*. 

(r) Thougli this view of the introduc¬ 
tion of Knglish law into India was }>ro- 
nounced incorrect and unreasonable by 
the Indian Law Commissioners in tlieir 
celebrated lex loci Report of 31st Octo¬ 
ber, 1840, it may now be taken as an 
accepted doctrine. TIio Commissioners 
maintained that neither the Hindu nor 
the Mahomedan law was the lex i(Ki of 
British India, as it was so interwoven 
with religion ns to be unfitted for persons 
professing a different faith, and they held 
that, thcro being no hx loci, tlie English 
law became ipso jure tlio lex loci when 
any part of British India beeamo a 
possession of tlio British Crown, and 
binding upon all persons who did not 
belong to tho Hindu or Mahomedan 
community. They recommended the 
passing of an Act declaring a lex lod for 
British India founded on tlio Knglish 
Law, but the recommendation was never 
carried into effect. Sec in this connection 
Kaoroji v. Jiogers (1807) 4 B. H. C. 1. 
17—20 ; The Indian O/j*V/(180!) 3 Robin- 
son Adm. pp. 28, 29, where Lord Stowoll 


showed a much justcr understanding 
than the Iiulinn Law Commissioners of 
tlie nature of Asiatic personal law ; and 
the cases cited in the ne.\t note. 

(d) Thus it lias been held that tho 
Statute of Mortmain, 9 Geo. II. e. 30, 
docs not apply to India {Mayor of Lyons 
V. East India Co. (1836) 1 M. I. A. 175; 
43 R. R. 27, 83) ; similarly tho law ns to 
forfeiture for suicide (-Idr.-Cf a. of Bengal 
V. Ranee Surnomoyc Dossee (1803) 9 
M. I. A. 391) and tho law as to niaintcn- 
nnee and chainperty {Ram Coomar v. 
Chnnder Canto Mookerjee (1870) L. R. 
4 I. 23) do not apply to India, as not 
being applicable to Indian circumstances. 

(r) This question has not only an 
historical interest, derived from the trial 
and conviction of Nuncomar under tho 
Knglish statute of 1728 (2 Geo. II. c. 25). 
According to tlic view that only tho 
statutes up to 1726 were introduced into 
India, the conviction under tho statute 
of 1728 would bo illegal. It would, 
however, be legal according to tho other 
view, and that view was maintained by 
Sir James Stephen in his Nuncomar and 
Impoy, vol. ii. Seo Ilbert on tho Govern¬ 
ment of India, pp. 34, 35. 

(/) Cowell's Tagore Law Lectures, 
3rd ed. p. 65. Under tho regulating 
Act of 1773, tho Supremo Court of 
Calcutta practically exercised a general 
jurisdiction over tlio whole of Bengal, 
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the Court at Calcutta (being then the Supreme Court), and the statute 
of 1797 (37 Geo. III. c. 142, s. 13) empowered the Courts of Madras and 
Bombay (being then the Eecorders^ Courts), to determine all actions and 
suits against the inhabitants of the said towns, provided that their 
succession and inheritance to lands, rents, and goods, and all matters 
of contract and dealing between party and party, should be determined 
in the case of Mahomedans by the laws and usages of Mahomedans, 
and in the case of Gentoos (Hindus) by the laws and usages of Gentoos, 
and where only one of the parties should be a Mahomedan or Gentoo 
by the laws and usages of the defendant (^). The effect of these 
statutes was to supersede English law so far as regards Hindus and 
Mahomedans in the case of contracts and other matters enumerated in 
the statutes, and to declare the right of Hindus and Mahomedans to 
their own laws and usages. The result was that in a suit on contract, 
for instance, between Hindus, the Hindu law of contract was applied, 
and the Mahomedan law in the case of a contract between Mahomedans, 
and this continued up to the enactment of the Indian Contract Act. 


Native Law of Contracts as administered by High Courts.— The 

statute of 1781 applied to the Supreme Court at Calcutta, and the 
statute of 1797 applied to the Recorders’ Courts in Madras and Bombay. 
In 1862 High Courts were established for each of the presidency towns 
of Calcutta, Madras, and Bombay, but the same personal law continued 
to be administered to Hindus and Mahomedans, and is administered 
to them even at the present day subject to legislative enactments. 
Turning to matters of contract, the Hindu law of contract was in fact 


applied by the High Courts in the exercise of their original jurisdiction 
to Hindus, and the Mahomedan law to Mahomedans, up to the passing 
of the Contract Act in 1872, although the Courts to which the statutes 


of 1781 and 1797 were applicable had been abolished. The preservation 
of this jurisdiction appears to be accounted for by the charters of the 
High Courts. Taking the case of the Calcutta High Court, the com¬ 
bined effect of the Letters Patent of 1862 (cl. 18) and of the amended 
Letters Patent of 1865 (cl. 19) Qi) was to render it incumbent upon the 


{g) For similar Indian enactments, see 
note {1) at p. 6, post. 

{h) “ And we do further ordain that 
with respect to the law or equity to be 
flrpplied to each case coming before the 
said High Court of Judicature at Fort 


William in Bengal in the exercise of its 
ordinary original civil jurisdiction, such 
law or equity shall be the law or equity 
which would have been applied by the 
said High Court to such case if these 
Letters Patent had not issued.” 


S. 1. 
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S. 1. 


High Court to apply in the exercise of its ordinary original civil jurisdic¬ 
tion the same laiv or equity that would have been applied by the 
Supreme Court. Now, the law or equity applied by the Supreme Court 
being under the statute of 1781 the Hindu law of contract to Hindus, 
and the Mahomedan law of contract to Mahomedans, the provision in 


that statute for api^lying the native law of contract to natives became 
incctrporated by implication in the charters of 1862 as well as 1865, and 
in this manner that provision came to have effect in the High Court, 
This was, however, subject to the legislative powers of the Governor- 
General in Council as provided by the forty-fourth clause (i) of the 
charter of 1865. The Indian Legislature had, therefore, the power to 


alter by legislative enactment the provisions of cl. 19 of the charter, 
and this is done in the case of contracts by the Indian Contract Act. 
The result is that notwithstanding the provisions of cl. 19 of the charter 


of 1865, which directs the High Court to apply the same law or equity 
that would have been applied by the Supreme Court (i.e., to apply, 
inter alia, the native law of contract to natives), the High Court has 


now to administer the law as laid down in the Indian Contract Act, 
whether the parties to the suit be Hindus, Mahomedans, or other¬ 
wise (j). In other words, the “law or equity” required to be 
administered by the High Court under cl. 19 of the amended Letters 
Patent is, in matters of contract, modified by the Indian Contract Act 
and other enactments relating to particular contract-s. Subject, how¬ 
ever, to any law made by the Governor-General in Council, the High 
Courts are still bound, in the exercise of their ordinary original civil 
jurisdiction, to apply the native law of contract to natives as comprised 
in the expression “ law or equity ” in cl. 19. 

As respects the High Courts in Madras and Bombay, the statute 
of 1797 contained a provision similar to that of the statute of 1781 for 
applying Hindu law to Hindus and Mahomedan law to Mahomedans. 
The statute of 1797, however, applied to the Recorders’ Courts in 
Madras and Bombay. Those Courts were superseded by a Supremo 


(t) “ And wo do further ordnin and 
declare that all tlio provisions of these 
our Letters Patent are subject to the 
legislative powers of the Governor- 
General in Council, exercised at the 
meetings for the purpose of making laws 
and regulations, and also of the Governor- 


General in cases of omergcnc)” under tlie 
provisions of an Act of the twenty-fourth 
and twenty-lifth years of our reign, 
chapter sixty-seven, and may be in all 
respects amended and altered thereby,** 
(j) See Madhub Chtinder v. Rajeoomar 
Dos${\Sl^) UB. L. R. 76. 
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Court in Madras in 1799, and in Bombay in 1823. The charter of the S. 1. 
Supreme Court of Madras and that of tlie Supreme Court of Bombay 
contained similar provisions for the application of Hindu and Maho- 
medan law. The ‘ ^ law or equity ’’ administered by the Supreme Courts 
in Madras and Bombay thus consisted in the application of Hindu law 
to Hindus and Mahomedan law to Mahomedans, and the same “ law 
or equity ” is directed to be applied by the High Courts in Madras and 
Bombay, by virtue of their charters (which closely resemble those of 
the Calcutta High Court), to cases coming before those Courts in the 
exercise of their ordinary original civil jurisdiction. Sec. 17 of the 
statute of 1781 and s. 13 of the statute of 1797 referred to above have 
been repealed by the Government of India Act, 1915. Sec. 112 of 
the latter Act reproduces the sections almost verbatim. 

Law administered in Mufassal Courts. —The old Bengal Regula¬ 
tion III of 1793 (s. 21) directed the Judges in the Zilla and City Courts 
in cases where no specific rule existed to act according to justice, 
equity, and good conscience. Similar provisions occurred in the Madras 
Regulation II of 1802, s. 17. Both these regulations are now repealed, 
but the direction to act, in the absence of any specific rule, according to 
justice, equity, and good conscience, still retains its place in the Bengal 
Civil Courts (Act XII of 1887, s. 37) and in the Madras Civil Courts 
(Act III of 1873, s. 16). 

As to the Courts in the Mufassal of Bombay, the Bombay Regula¬ 
tion IV of 1827, s. 26, which is still in force, provides that the law to be 
observed in the trial of suits shall be Acts of Parliament and Regula¬ 
tions of Government applicable to the case ; in the absence of such 
Acts and Regulations, the usage of the country in which the siiit arose ; 
if none such appears, the law of the defendant, and in the absence of 
specific law and usage, equity and good conscience. 

The expression “ justice, equity, and good conscience has been 
interpreted to mean the rules of English law so far as they are applicable 
to Indian society and circumstances (^:). This expression also occurs 
in Indian Acts relating to Civil Courts in other parts of British India (Z). 

(i;) Waghela Jiajsanji v. Shekh Mas- North-Western Provinces, and Assam); 

ludin (1887) L. R. 14 I. A. 89, 96 ; 11 Act IV of 1872, s. 5, as amended by 

Bom. 551, 661 ; Dada v. Babaji (1865) 2 Act XII of 1878 (Punjab); Act XX of 

B. H! C. 36, 38 ; Wehbe v. Lester (1865) 1875, ss. 5, 6 (Central Provinces); Act 

2 B. H. C. 52, 56. XWII of 1876, s. 3 (Oudh); and Act 

{1) Act XII of 1887, s. 37 (Bengal, XIII of 1898, s. 13 (Burma). Originally 
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Tin*: INDIAN CONTRACT ACT. 


S. 1. Applicability of the Act.—The second clause of s. 1 of the Act says 

in the most general terms that the Act is to extend to the whole of 
British India. These words are large enough to include all Courts and 
persons of all denominations. The third clause of s. 1 provides that 
nothing contained in the Act shall affect the provisions of any statute 
not thereby expressly repealed. The schedule of the Act enumerates 
the enactments repealed by the Act, but this enumeration does not 
include the provision in the statutes of 1781 and 1797 directing Hindu 
law to be applied to Hindus and Mahomedan law to Mahomedans. 
This circumstance gave rise, in Madhub Clunider v. Rajeoomar Doss (//?), 
to a question as to the applicability of the Contract Act to Hindus in 
cases coming before the High Court in the exercise of its original civil 
jurisdiction. The parties to the suit were Plindus, and the case came 
before the High Court of Calcutta in the exercise of its original civil 
jurisdiction. On behalf of the plaintiff it was contended that the 
Contract Act did not apply, and that the case was governed, as provided 
by s. 17 of the statute of 1781, by the Hindu law of contract, which, 
it was alleged, did not render an agreement in restraint of trade void, 
as was done by s. 27 of the Act. It was, however, held tliat the Act 
(lid apply to Hindus, having regard to the general words used in 
cl. 2 of the section ; as respects the non-repeal of the statute of 1781, 
it was said that it was not necessary to repeal it, as the Supreme Court 

to which it applied had been abolished, and there was nothing left to 
which it could apidy. 

Scope of the Act. —The Contract Act does not profess to be a 
complete code dealing with the law relating to contracts. As appears 
from the preamble, the Act purports to do no more than define and 
amend certain parts of that law. No doubt it treats of particular 
contracts in separate chapters, but there is nothing to show that the 


the words wore synonymous with the 
rules of imtunil reason, or the law of 
nature; l)ut " an Knglishman would 
naturally interpret " them “ as meaning 
siU'h rules of Ruglish law as he happened 
to know and considered applieablo to 
the case : llbert, Government of India, 
-nd cd. 3.J(). Thus the Common Law has 
acquired in India a kind of moral pre- 
dominnnee like that which Roman law 


obtained, under the name of written 
reason," in various regions of Continental 
Kuroj)e where it was not rooogixised as 
iiaving positive authority, espeeially in 
tile eustomary law provinces of Franee 
under the old momuvhy. Cp. PolUx'k, 
Tlie Kxpansion of the Common Uwv, 
pp. 132—i:u. 

(m) (1874) 14 R. L. R. 70. 
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Legislature intended to deal exhaustively with any particular chapter g, 1 , 
or subdivision of the law relating to contracts (/i). 

In Ramdas v. Amercliand <k Co. (o) the point for decision was 
whether a railway receipt was an “ instrument of title within the 
meaning of s. 103 of this Act. It was contended that it was not, for 
the following reasons : First, that the Indian Contract Act was 
primarily a consolidating Act, and therefore ought, in default of a clear 
expression to the contrary, to be read as embodying the law as existing 
when it was passed. Secondly, that it was improbable that the Indian 
Legislature could have taken the lead in a legal reform for which 
England had to wait until the passing of the English Factors Act of 
1877. In dealing with these arguments, the Judicial Committee said : 

“ Their lordships cannot attach any weight to either consideration. 

The Indian Contract Act recites the expediency of defining and amend¬ 
ing certain parts of the law relating to contracts. It is therefore an 
amending as well as a consolidating Act, and beyond the reasonable 
interpretation of its provisions there is no means of determining whether 
any particular section is intended to consolidate or amend the 
previously existing law. Again, Their Lordships do not see any 
improbability in the Indian Legislature having taken the lead in a legal 
reform. Such a reform may have been long recognized as desirable 
without an opportunity occurring for its embodiment in a legislative 
enactment, and it may well be that the opportunity occurred sooner 
in India than in this country, where the calls for legislative action are 
so much more numerous.” 

How far native Law of Contracts is still in force. —^As stated above, 
the Contract Act does not cover the whole field of contract law. In 
cases, therefore, not provided for by the Contract Act or other legisla¬ 
tive enactments relating to particular contracts, it is incumbent upon 
the High Courts, in the exercise of their original jurisdiction, to apply 
the Hindu law of contract to Hindus and the Mahomedan law of 
contract to Mahomedans. This is because of the provisions of the 
charters of those Courts noted at pp. 3, 4, ante, which substantially 

{n) Irrawaddy Flotilla Co. v. Bug- Mohori Bibee v. Dhurmodas Qhose (1903) 
wandas (1891) L. R. 18 I. A. 121; 18 L. R. 30 I. A. 114, 125; 30 Cal. 539, 

Cal. 620, 628. 629, cited 56 I. A. 548. 

(1929) at p. 178. “ The Act, so far as (o) (1916) L. R. 43 I. A. 164, 170; 40 

it goes, is exhaustive and imperative : Bom. 630, 636. 
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S. 1. continued the direction in this respect of tlie Acts of 1781 and 1797 (p). 

As an instance of the above j^roposition may bo mentioned the rule of 
the Hindu law of contract known as daunlupat, according to which 
interest exceeding the amount of the principal cannot be recovered at 
anyone time {q). This rule is still in force in the Bombay Presidency (r) 
and in the presidency town of Calcutta ( 5 ), but it is not recognised 
outside that town (/) or in the Madras Presidency (w). There is, 
however, a difference of opinion as to whether the rule is abrogated by 
the Transfer of Property Act, 1882 (r’), as regards interest on mortgages 
governed by that Act. It has been held by the High Court of Madras 
that it is {w ): by the High Court of Bombay (j) and Calcutta (?/), that 
it is not. Another instance is the rule applicable to Hindus governed 
by the Mitakshara law in the Bombay Presidency, that in the case of 
a debt wrongfully withheld after demand of payment has been made, 
interest becomes payable from the date of demand by way of damages. 
This rule, according to the Bombay High Court, is not affected either 
by the Interest Act, 1839, or by the Contract Act {z). The rule, how¬ 
ever, is not applied to Hindus in the Madras Presidency (a). But such 


(p) It will be seen from what is said 
above that the statement in Ilbert, 
Government of India, 2nd cd. p. 327, is 
not formally accurate so far as it implies 
that these provisions are still in force by 
virtue of the Acts themselves : yet in 
Madhwa Sidhanta v. Venkalaramanjuhi 
(1903J 20 Mad. 062, 670, the Act of 1797 
was assumed to be still in force. 

(q) Sec The Rule of Damdupat, by 
Kramjec R. Vicajee, in Journ. aS'oc. Comp, 
LegiisJ. for December, 1900, at p. 464. 

(r) Dhotidu V. Narayan (1803) 1 R. H, 
C, 47 ; Khushalchand v. Ibrahim (1866) 3 
R. H. C. A. C. 23 ; Nathubhai v. Mulchaml 
(1808) 5 R. H. C. A. C. 196; Uakma 
Manji v. Mcman Ayab (1870) 7 Rom. 
H. C. 0. C. 19; Pavaimga v. Govind 
(1873) 10 Bom. H. C. 382 ; liamchandra 
V. Bhimrav (1877) 1 Rom, 677; Qaapa' 
V. Adarji (1877) 3 Rom. 312 ; Dauooil v. 
VuUubhdas (1893) 18 Rom. 227; Gopal 
Ramchandra v. Oangaram Anand Shet 
(1896) 20 Bom. 72b over-ruling Shri 
Oanesh v. Keshaorav (1890) 16 Bom. 


625; Ilarilal v. Nagar (1890) 21 
Rom. 38; All Saheb v. (1895) 

21 Rom. 85. 

(s) Nobin Chumhr v. Romcah ChnndiT 
(1887) 14 Cal. 781. 

(/) Hcl Narain v. Ram Deni (1883) 
12 C. L. R. 590. 

(«) Annaji Ron v. Ragubai (1883) 6 
H. C. 400. 

(r) See ss. 86 and 88 of the Act. Roth 
these sections have been repealed by the 
Code of Civil Procedure, 1908, and ai'o 
reprotlueed in that Code in O. 34, rr. 2 
and 4. 

(«’) Madhim Bidhanta v. rfrilYi/urd- 
manjuln (1903) 20 .Mad. 662. 

(.r) JecH'anlHii v. Manordaa (1910) 35 
Rom. 199. 

(//) Knnja IaiI v. Narsarntni (1916) 42 
Cal. 826; 31 I. C. 0. 

(c) Sannadanappa v. i^hirbasau^ (1907) 
31 Rom. 354. 

(u) Snbramania Aiyar v. Subramania 
Ai>ir (1908) 18 Mad. R. J. 245. 



NATIVE LAWS. 


cases are very few, aud the native law of contract may, for all practical S. 1. 
purposes, br regarded as having been superseded by the Contract Act 
and other enactments relating to particular contracts. 

Acts and Regulations not expressly repealed. —The laws made by 
the Legislatures for the presidencies of Bengal, Madras, and Bombay, 
before the date of the Government of India Act of 1833 (3 & 4 Will. IV. 
c. 85), were known as “ Regulations.” The statute of 1833 established 
a legislature for the whole of British India, and the laws made under 
that statute, and the subsequent enactments modifying that statute, 
are known as “ Acts.” As regards the Regulations, it may be stated 
that a major part of them has been repealed by subsequent Indian 
legislation. Among the Acts relating to particular contracts and not 
expressly repealed by the Contract Act may be mentioned the 
following : Act XXXII of 1839 as to interest, Act XXVIII of 1855 as 
to usury. Act IX of 1856 as to bills of lading, Act XIII of 1859 as to 
breaches of contracts by artificers, the Merchant Shipping Acts of 1854 
and 1859, Act III of 1865 as to contracts with common carriers, and 
Act V of 1866 as to assignment of policies of insurance. The Acts 
enumerated above were passed before the enactment of the Contract 
Act. Among the Acts dealing with particular contracts and passed 
after that date may be noted the Negotiable Instruments Act XXVI of 
1881, the Transfer of Property Act IV of 1882, Merchant Shipping 
A.ot V of 1883, Act XXI of 1883 as to contracts with emigrants, and 
Act IX of 1890 as to contracts with railways. 

Saving of usage or custom of trade, etc. —The term ‘‘ usage of 
trade ” is to be tmderstood as referred to a particular usage to be 
established by evidence, and perfectly distinct from that general custom 
of merchants which is part of the law of the realm and is to be collected 
from decisions, legal principles, and analogies, and, according to the 
opinion now received, can still be increased by proof of living general 
(not merely local) usage (6). Such a usage remains imaffected by the 
provisions of the Act, even though it may be inconsistent with those 
provisions. Both the reason of the thing and the grammatical con¬ 
struction of the section (c) require that the words “not inconsistent 

(6) See Beckuanaland Exploration Co, (c) In the section as cited by the 
V. Londcm Trading Bank [1898] 2 Q. B. Judicial Committee, there is no comma 
658; Edelstein v. Schuler ds Co. [1902] after “contract”: see L. R. 18 I. A. 

2K. B. 144. atp. 127. 
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S. 1, with the provisions of this Act ’ should not be connected with the 

clause “nor any usage or custom of trade, ’ and apply only to the 
immediately preceding words “ nor any incident of any contract. 
This view was taken by the Judicial Committee in Ivyaivaddy Flotilld 
Co. V. Btfgivandas {d). The contrary seems to have been assumed by 
the Bombay and Calcutta High Courts in two earlier cases (e). Both 
these cases were considered by the Judicial Committee in the above 
case. In both these cases, again, the opinion was expressed by the 
Bombay and Calcutta High Courts that the liability of a common 
carrier under the common law of England, which renders him liable 
for all loss or damage to goods except when caused by the act of God 
or the King’s enemies, was a “ usage of trade,” the one Court holding 
that it was inconsistent, and the other that it was consistent, with the 
provisions of the Contract Act. In the Privy Council case cited above, 
the Judicial Committee were inclined to the opinion that the liability 
of a common carrier under the English common law as an insurer of 
goods was not a usage of trade, but an “ incident ” of the contract 
quite consistent with the provisions of the Act. Such an incident is 
not inconsistent with the provisions of ss. 151 and 152 of the Act, 
having regard to the words “ in the absence of any special contract ” 
occurring in s. 152. All these cases are considered more fully in the 
notes to s. 151. Sec also as to “ usage of trade ” in the case of High 
Court attorneys, s. 171 and In re McCorkindale (/), there cited. 

Not inconsistent with the provisions of this Act. —A stipulation in 
a contract of guarantee that the surety shall not have the benefit of 
s. 133 has been Iield to be inconsistent with the Act (g). 

Evidence as to usage of trade. —In this connection may be noted 
the provisions of s. 92 (5) of the Indian Evidence Act, 1872, which 
enacts that, though a contract may be in writing, oral evidence may be 
adduced to i)rove any usage or custom by which incidents not expressly 
mentioned in the contract are usually annexed to contracts of that 
description, provided that the annexing of such incident woidd not 
be repugnant to, or inconsistent with, the express terms of the con- 

{d) (1891) h. K. 18 I. A. 121, 127; 10 Cal. UiG, 185. 

18 Cal. 620, 027. {/) (188!) G Cal. 1. 

(f) Kuverji v. 1 he Great Indian {g) Chilgnppi <{• Co. v. r»not/tiiL* 
Peninsula Jiaiheay Co. (1878) 3 Rom. Kasinath (1921) 45 Bom. 157; 68 I. C. 
109, 113; Moothora Kant Show v. The 184. 

India General Steam Navigation Co. (1883) 
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tract (h). And further such incident should not be inconsistent with 
the general provisions of the Contract Act, having regard to the words 
‘‘ nor any incident of any contract not inconsistent with the provisions 
of this Act.” This is a reproduction of the English law on the sub¬ 
ject (i). As to the evidence necessary to prove a usage of trade, it is 
enough if it appears to be so well known and acquiesced in that it may 
be reasonably presumed to have been an ingredient imported by the 
parties into their contract. To prove such a usage, there needs not 
either the antiquity, the uniformity, or the notoriety of custom in its 
technical sense ; the usage may still be in course of growth, and may 
require evidence for its support in each case(j). See also Evidence 

Act, s. 13 (b). 


Sections referring to usage or custom of trade.~S. 110 provides 
that an implied warranty of goodness of quality may be established by 


the “ custom of any particular trade.” S. 190 enacts that an agent 
cannot delegate his authority to another unless allowed by the 
“ ordinary custom of trade.” Similarly an agent is bound, in the 
absence of directions from the principal, to conduct business according 
to “ the custom which prevails in doing business ” of the same kind at 
the place where the agent conducts such business (s. 211). It may 
here be observed that the expression “ usage or custom of trade ” used 
in s. 1, as well as the sections referred to above, relates to a particular 
usage as distinguished from a general or universal usage. A general 
usage pervading all trades has no binding force, if it is inconsistent with 
the provisions of the Act. A general usage is equivalent to a general 
law, and no general law or usage in contravention of the general law 
laid down by the Contract Act can be consistent with the validity of 
the Act itself (/•). 


S. 1. 


{k) See Ruttonsi Rowji v. Bombay 
United Spinning and Weaving Co. (1917) 
41 Bom. 518, atpp. 538,540; 37 1. 0.271. 

(i) Per Cur. in Brown v. Byrne (1855) 
3 E. & B. 715 ; 23 L. J. Q. B. 316 ; and 
in Htimfrey v. Dale (1857) 7 E. & B. 274 ; 
26 L. J. Q. B. 137, 140. 

(j) Juggomohun Chose v. Manichchand 
(1859) 4 W. R. 8, 10 ; 7 M. I. A. 263, 282 ; 
Wittenhaker v. Galstaun (1917) 44 Cal. 
917. atp. 925; 43 I. C. 11. 


The allowance of new usage involves 
the possibility of allowing change in 
previous usage : Moult v. Halliday [1898J 
1 Q. B. 125, 130. 

(A*) Moolhora Kant Shaw v. The India 
General Steam Navigation Co. (1883) 10 
Cal. 166, 185. See also Meyer v. 

Dresser (1863-^) 16 C. B. N. S. 646 ; 33 
L. J. C. P. 289, where Erie C.J. said : 
“ It is a contradiction to say the law does 
not give the right, and yet that there is 
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S. 1, Choice of law governing contract.—It may be doubtful what law 

is to be applied to decide on the validity or the interpretation of a 
contract, or both, as where the contract is made in one jurisdiction and 
to be performed in another, or is sued on in a jurisdiction where it was 
not made or to be performed. The Act does not deal with questions of 
this kind. 

In ordinary circumstances the proper law of a contract (to use 
Mr. Dicey’s convenient expression) will be the law of the country 
where it is made (/). But where a contract is made in one country and 
to be performed wholly or in part in another, the proper law may be 
presumed to be the lau' of the country where it is to be performed (m). 

But these rules are only in the nature of presumptions, and subject 
to the intention of the parties, whether expressly declared or inferred 
from the terms and nature of the contract and the circumstances of the 
case («). The subject cannot be discussed at large here ; the above 
rules, however, are settled and will commonly be found sufficient. 

Generally the capacity to contract follows the law of domicile at 
the time of making the contract (o); but capacity to contract with 
regard to immovable property is determined by the local law of its 
situation (p). This of course is a matter of law which the parties cannot 
alter, A large proportion of the decisions under this head have been in 
matrimonial causes ; but the special complications arising in questions 
of marriage and divorce are outside the scope of the present Act and of 
the ordinary law of contract (y). 

The Transfer of Property Act IV of 1882, s. 4, provides that the 
chapters and sections of that Act which relate to contracts shall be 
taken as part of the Contract Act. 


a universally cstablislicd usage to allow 
it. A universal usage cannot be set up 
against the general law.'" 

(/) Dicey, Confliert of Laws. 4th ed., 
Rule 155; Lloyd v. Ouiberi (1865) 
L. R. 1 Q. R. 115. 122 (in Ex. Ch., a 
classical judgment of a very strong 
Court delivered by Willcs J.). 

(j/i) Ibid.; Cox v. The Governors of 
Bishop Cottons School (1874) Punj. Rec. 
No. 85. 

(n) Dicey, Riile 152, sub-rr. 1 and 2 : 
Uamlyn v. Talisker Distillery (1804) 


A. C. 202 is now the leading English 
axithority. And sco Abdul Aziz v. 
Appayasami (1903) 27 Mad. KU ; 31 
I. A. 1 (parties bound according to the 
law as they understood and adopted it 
at the time, though their interpretation 
proved erroneous). 

(o) iMchmi Narain v. Fatah Baha<htr 
(1002) 25 All. 105 ; Dicey, Rule 149. 

(^>) Bank of Africa v. Cohen [1000] 2 
Oh. 129, C. A. 

((/) Sco Ogden v. Ogden [1008] P. 40, 
C. A. 
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Act not retrospective. —The provisions of this Act do not apply to 
contracts made before the Act came into force (r). 


Interpretation 

clause. 


promisor/’ 


2 . —-In this Act the following words and expressions 

are used in the following senses, unless a 
contrary intention appears from the context; 

(a) When one person signifies to another his willing¬ 
ness to do or to abstain from doing anything, with 
a view to obtaining the assent of that other to such 
act or abstinence, he is said to make a proposal: 

(b) When the person to whom the proposal is made 
signifies his assent thereto, the proposal is said to 
be accepted. A proposal, when accepted, becomes 
a promise : 

(c) The person making the proposal is called the 

and the person accepting the proposal 

is called the “ promisee ” : . 

(d) When, at the desire of the promisor, the promisee 
or any other person has done or abstained from 
doing, or does or abstains from doing, or promises 
to do or to abstain from doing, something, such 
act or abstinence or promise is called a consideration 
for the promise : 

(e) Every promise and every set of promises, forming 
the consideration for each other, is an agreement: 

(f) Promises which form the consideration or part of the 
consideration for each other are called reciprocal 
promises : 

(g) An agreement not enforceable by law is said to be 
void : 

(h) An agreement enforceable by law is a contract: 

(i) An agreement which is enforceable by law at the 
option of one or more of the parties thereto, but 
not at the option of the other or others, is a void¬ 
able contract: 


(»■) Omda Khartum v. Brojendro (1874) 12 B. L, R. 461, 458; t6, p. 472, on appeal 


Ss. 1, 2. 
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THE INDIAN CONTRACT ACT, 


S. 2. (j) A contract which ceases to be enforceable by law 

becomes void when it ceases to be enforceable. 

Summary of the Section.—This section is understood to be the 
work of Sir Jaiiies Stephen. There is nothing like it in the original 
draft prepared by the Indian Law Commissioners at home, which only 
laid down in general terms that a contract is an agreement between 
parties whereby a party engages to do a thing or engages not to do a 
thing ” (.s). As the section stands, its position and form are open to 
the remark that it professes to be an interpretation clause, but really 
declares a considerable part of the substantiv'‘e law. Moreover, the 
propositions it lays down are by no means confined to principles of 
universal jurisprudence, but embody several conceptions which arc 
peculiar to the Common Law, or of peculiar importance in it. We 
learn from els. (a), (b), (c), (e), and (f) that an agreement is a promise 
or a set of reciprocal promises ; that a promise is formed by the accept¬ 
ance of a proposal ; and that there must be a promisor who makes the 
proposal and a promisee who accepts it. In the case of reciprocal 
promises each party is a promisor as to the promise he makes and a 
promisee as to that which he receives ; he is both proposer and acceptor, 
proposing to become liable and accepting the other’s liability. The 
mutual proposals of the two parties become iiromiscs by mutual accept¬ 
ance ; whatever may have happened before the promises are exchanged 
is merely preliminary negotiation, and does not enter into the legal 
analysis of the transaction. 

Proposal and promise. —The word “ proposal ” is synonymous in 
English use with "‘offer.” But the language of these definitions 
appears to confine proposal ” to an offer to be bound by a promise. 
Thus a man who offers to sell and deliver, then and there, existing port¬ 
able goods in his immediate control, such as a book or a jewel, does not 
offer a promise but an act, and if the other party takes the goods on 
the spot and becomes liable to pay for them, he (the buyer) is the only 
promisor (/). In such a case the seller would seem not to make a 
■ proposal within the terms of the Contract Act. But in England no 
one would hesitate to say that he offers (or propo.ses, though this word 
is less usual) to sell his goods. A quotation of prices is not an offer, 

(a) Sec. 1 of draft Second Report of that there is no question of warranty, 
Indian Law Commissioners, 1860, atp. 11. as in fact there often is none. 

(0 Wo assume for simplicity’s sake 
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but an invitation for offers (u) ; the same is true of many common S. 2. 
forms of advertisement. 

The Act does not say, but it seems to imply, that every promise is 
an accepted proposal. In the Common Law this is not so, for a binding 
promise may be made by deed, that is, by writing under seal, without 
any communication between the parties at all. This is because the 
deed, as an ancient formal method of proof, was conclusive against its 
maker. It was introduced at a time when, under the archaic procedure 
still in force in the eleventh and twelfth centuries, all proof had to be 
conclusive or nothing. The party’s solemn admission that he was 
bound originally excluded all defence. It still dispenses, in England, 
with positive proof of any ulterior ground of liability (v). But the 
practice of executing deeds in the English form and the legal doctrines 
exclusively applicable to such instruments have never been introduced 
in India. We have, therefore, no occasion to dwell on them here. 

There is nothing analogous to them in the provision of our Act (s. 25, 
sub-s. 1, p. 190, below) for sanctioning certain voluntary agreements 
by registration. It is also difficult at first sight to say, without doing 
some violence to language, that in the common affairs of life a promise 
is always an accepted proposal. Take the case of a man offering to sell 
and deliver goods on credit, then and there, to another who at first does 
not want the goods, but is finally persuaded to take them at a price 
named by the seller. Here the seller delivers the goods and receives in 

the buyer’s promise to pay for them. Now the buyer’s 
promise has never been a proposal; the seller offered to sell, and the 
buyer accepted the offer by taking the goods and pledging his credit. 

It may be said, however, that the buyer must be deemed to adopt the 
seller’s terms at the last moment before delivery of the goods. For the 
seller will not deliver them unless he knows that he will get the buyer’s 
promise to pay for them ; and the only way in which he can be sure of 
this is the existence of a proposal from the buyer to become liable for 
the price, which proposal will become a promise on the goods being 
delivered. Further, it may be said that this is the only way in which 

(u) Mylappa Cketiiar v. Aga Mirza qualification that specific performance 
^oJuLtned Mhirazee (1919) 37 Mad. L. J. of a merely voluntary covenant will not 
712; 64 I, C. 650; cp. Secretary of State be granted. In most American jurisdic- 
V. AfadAo. .Bam (1928) 10 Lah. 493, 502; tions the peculiar law concerning the 
A. I. R. 1929 Lah. 114. form and effect of deeds has been altered 

W This is subject to the important by legislation. 
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S. 2. the promise can really be simultaneous with the performance for which 

it is exchanged, as the theory of the Common Law requires it to he. 
Both these reasons (though the force of the latter appears to be 
destroyed in British India by sub-s. (d), as we shall see) appear to be 
sound, and sufficient on principle to justify the language of the Act. 
The case of mutual promises will be considered when we come to it 
under sub-s. (d). 

Promise and Consideration,—Again, the technical use of the word 
“ promise ” in the Act is far narrower than the popular use. Express 
words of promise may be and often are in law no more than a pro¬ 
posal (w). In common life many promises are made, and regarded as 
morally binding between one person and another, without any ‘‘ view 
to obtaining the assent of that other ” to the contents of the promise. 
In common speech no one thinks of acceptance by the promisee as 
being an essential condition which must be satisfied before a declara¬ 
tion of intention amounts to a promise. It may be asked, then, why 
the Avord “ promise ” should not have retained its literal and proper 
meaning, and further why all deliberate promises should not be binding, 
subject to necessary exceptions and regulations. For example, a 
promisor could not be held to remain bound if the promisee refused to 
accept; and some rules of eAudcncc would be required by way of 
caution, so that men should not be burdened by legal obligations in 
consequence of hasty or trifling words which the other party had no 
moral riglit to take seriously. The answer is that the way thus sug¬ 
gested has indeed been taken by other systems of law, and especially 
the modern Roman law, which has been adopted on the continent of 
Europe and in the kingdom of Scotland, but the common law has taken 
a distinct road of its own. Apart from the peculiar case of a promise 
made by deed, English law will not enforce a promise unless it was 
given for value, that is, not necessarily for an adequate value, but for 
something which the law can deem of some value, and the parties treat 
as such by making it a subject of bargain. The value so received in 
exchange for the promise niay consist in present performance, for 
example the delivery of goods, or it may itself be the promise of a 

(w) Thus a letter requesting a loan of loan: Dhondbhat v. .'ln«aram (1889) 13 
money, and promising repayment with Bom. GG9; v. IMnnu 

interest on a certain day, is not a pro- bnhmmal (1807) 7 Mad. L. J. 220, 
missory note but a mere proposal for a 
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performance to come. These elements are embodied in the definition 
of consideration by cl. (d) of our section. This clause is especially 
open to the remark that what purports to be interpretation of terms is 
really substantive enactment. Only in s. 25, however, with partial 
anticipations in ss. 10, 23, and 24, does it appear for what purpose the 
notion and definition of consideration have been introduced. 

Definition of Consideration.— The terms of the Indian definition 
must now be examined. They do not appear to follow those of anv 
authoritative English exposition ; they expand, with only verbal 
difierence, those of one of the explanations in the Commissioners’ 
original draft (x). Whether it was so intended by the framers or not, 
some of the terms are capable, in their literal meaning, of restoring a 
doctrine which was long ago finally disallowed in England, and, more¬ 
over, they have been held to have that effect. We take the material 
phrases in order. 


At the desire of the promisor.” —The act constituting the con¬ 
sideration must have been done at the desire or request of the 'promisor^ 


as when a person contracts a marriage in consideration of a promise of 
a settlement (y). An act done at the desire of a third party is not a 
consideration. Thus a promise by the defendants to pay to the plaintiff 
a commission on articles sold through their agency in a market con¬ 
structed by the plaintiff, not at the desire of the defendants, but of the 
collector of the place, is void under s. 25, being without consideration ( 2 ). 
Nor can it be supported under cl. 2 of that section, which enacts that an 


agreement without consideration is void, unless it is a promise to com¬ 
pensate a person who has already voluntarily done something for the 
promisor. The expression “ voluntarily ” appears to be used in 
contradistinction to the words “ at the desire of the promisor ” (a). In 


(*) S, 10 , expl. 3 : “ A good considera¬ 
tion must be something which at the 
desire of the person entering into the 
engagement another person [W.5.] has 
done or abstained from doing, or does 
or abstains from doing, or promises to 
do or to abstain from doing.” None of 
the illustrations show any intention to 
alter the modem common law. 

(y) Nanjunda Swani Chetti v. Kana- 
maju (1919) 42 Mad. 154, 159; 49 1. C. 

666. It does not follow that where there 
i.c. 


are several promises included in one trans¬ 
action a distinct “ desire ” must be found 
for each one, though the comment in 
Vishveshvar v. Sadashiv (1925) 27 Bom. 
L. R. 1456; 93 I. C. 930; A. 1. R. 1926 
Bom. 54, seems to go near to asserting 
this : qu. whether in that case there was a 
concluded agreement at all. 

{z) Durga Prasad v. Bdldeo (1880) 3 
All. 221. 

(a) Sindka Skri Ganpatsingji v. Abra~ 
ham (1895) 20 Bom. 755, 758. 



2 
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S. 2. 


this case, even if the market were not established by the plaintiff at the 
desire of the defendants, the agreement Avould be binding, provided it 
was done by the plaintiff voluntarily for the defendants. The Court, 
however, found that the market was not constructed by the plaintiff 
for the defendants so as to bring the case within the provisions of 
s. 25, cl. 2. 


Questions may sometimes arise whether the thing done by the 
plaintiff claiming under a promise was in fact done at the desire of 
the jpronnsor. The Commissioners of the Howrah Municipality created 
themselves by deed trustees for the purpose of building a town hall 
in Ho\vrah and inviting and collecting subscriptions for that purpose. 
The defendant was a subscriber to this fund of Rs. 100, having signed 
his name in the subscription book for that amount. As soon as the 
subscriptions allowed, the Commissioners, including the plaintiff, who 
was also vice-chairman of the municipality, entered into a contract 
with a contractor for the purpose of building the town hall. The 
defendant not having paid his subscription, a suit was brought against 
him by the plaintiff on behalf of himself and all the other Commissioners 
who had rendered themselves liable to the contractor. It was held that 
the suit would lie, as there was a contract for good consideration. It 
was stated in the course of the judgment that the subscriber knew the 
purpose to which the subscriptions were to be applied, and also knew 
that on the faith of their subscription an obligation was to be incurred 
to pay the contractor for the work (6). In fact, the act of the plaintiff 
(promisee) in entering into the contract with the contractor may be said 
in this case to have been done at the desire of the defendant (promisor), 
so as to constitute a consideration within the meaning of the section for 
the promise to pay the subscription. If there were no contract with the 


contractor, or if no liability had been incurred and nothing substantial 
had been done on the faith of the defendant’s promise, the promise to 
pay the subscription would have been without considerationj and 
therefore void. Jso similar decision is known to have been given in 
Lngland, and it seems doubtful whether there was really a sufficient 
request by the defendant to the plaintiff and those whom he repre- 


(b) KedarNath x.Goric Matuuncd 
14 Cul. 64. The statoment of tlio facts 
in tlie body of tlie report is (a.s is too com¬ 
monly the case in Indian reports) inade¬ 
quate. Dist. Adaiti/a Da,^s y. Prem Chatui 


(MtliS) Ii>t> T. C. 105; 49 C. L. J. 
'21S; A, I. K. 11)29 Cal. 369 (no 
evidence of plaint ill's expense being 
ineurrt'd at defendant's request). 
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sented. It would seem to follow that in the opinion of the Calcutta 

High Court every promise of a subscription to a public or charitable 

object becomes a legal promise, and enforceable by the promoters, as 

soon as any definite steps have been taken by them in furtherance of 

the object and on the faith of the promised subscriptions. Such is 

certainly not the general understanding of the profession in England (c). 

In an Allahabad case where a Mahomedan subscribed Rs. 500 to a 

fund started to rebuild a mosque, and no steps were taken to rebuild 

the mosque, it was held that the promise was without consideration, and 

that the subscriber was not liable (rf). At all events a voluntary 

payment, even if repeated, is not in itself evidence of a promise to 
continue it (e). 

Or any other person.” —In modern English law it is well settled 
that consideration must move from the promisee (/). Under the Act, 
however, consideration may proceed from the promisee w any other 
'person. The result, according to the decisions now to be cited, is to 
restore the doctrine of some earlier English decisions which are no 
longer of authority in England. In Dutton v. Poole (g), decided so far 
back as 1688, where the father of a bride was about to fell timber on 
his estate to provide a marriage portion for her, and refrained from 
doing so on the eldest son promising to pay the amount to her, it was 
lield that the daughter could maintain an action against the son on 
the promise to the father. It will be observed that no consideration 
proceeded from the daughter. She was not a party to the contract, 
and the whole consideration moved from the father. On the faith of 
the son’s promise, the father abstained from felling the timber, and 


(c) There is believed to be some 
American authority (seemingly not in 
any of the Courts whose decisions carry 
most weight outside their own juris¬ 
diction) in favour of this view. 

{d) Abdul Aziz v. Masum AH (1914) 
36 All. 268; 23 I. C. 600. Cp. Re Hudson 
(1885) 33 W. R. 819 (claim in administra¬ 
tion suit for unpaid instalments of testa¬ 
tor's promised subscription, with allega¬ 
tion of expense and liabilities incurred on 
the faith thereof, treated as unarguable). 

(c) Jiban Krishna Mullick v. Nirupama 
Gupta (1926) 53 Cal. 922; 96 I. C. 846; 


A. I. R. 1926 Cal. 1009. 

(/) “ The meaning of this rule seems 
to be that the matter of the consideration 
must be given, done, or suffered by the 
promisee himself, or, if by a third party, 
at the request and by the procurement 
of the promisee, and as the agreed 
equivalent for the promise ; and, with 
this meaning, the rule seems to import 
no more than is necessarily implied in 
the conception of a consideration as an 
essential part of the agreement ” : Leake, 
Law of Contracts, 7th ed. (1911) p. 449. 
[g) 2 Lev. 210. 

‘> _ -> 

•f 
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S. 2. as a result the estate with the timber descended to the son as the 

heir-at-law. The ground of the decision was that, having regard to the 
near relationship between the plaintiff (daughter) and the party from 
whom the consideration moved (father), the plaintiff might be con¬ 
sidered a party to the consideration. That is to say, a stranger to 
the consideration could, by construction of law, be regarded as a party 
to it, if he was closely related to the person from whom the considera¬ 
tion actually proceeded. But this decision is no longer law in England, 
and was finally set aside by Tweddle v. Athinson (A). In that case, 
decided in 18G1, an agreement was entered into between the respective 
fathers of a husband and wife that each should pay a sum of money to 
the husband, and that the husband should have full power to sue for 
such sums. After the death of both the contracting parties the hus- 
baml sued the executors of the wife's father upon the above agreement, 
but the action was held not to be maintainable. The husband was a 
stranger to the consideration, and the plea of nearness of relationship 
to the contracting parties was regarded as of no consequence. As to 
Dutton V. Poole, it was sai<l that there was no modern case supporting 
that decision, and its authority was treated as overruled. It may now 
be taken as an established rule of English law that a third party cannot 
sue on a contract though made for his benefit, and the nearness of 
relationship cannot be invoked to import what may be called construc¬ 
tive consideration. However, Dutton v. Poole was relied on, and 

4 

Tweddle v. Atlinson distinguished, by Innes J. in Chinnaya v. 
Ramayya (/) in the High Court of Madras. In that case, A., by a deed 
of gift, made over certain property to her daughter, with a direction 
that the daughter should pay an annuity to A.'s brother, as had been 
done by A. On the same day tlie daughter executed a writing in 
favour of the brother agreeing to pay the annuity. The daughter 
declined to fulfil her promise, and the brother sued the daughter to 
recover the amount due under the agreement. On behalf of the 
daughter it was contended that no consideration proceeded from the 
brother, and that he, being a stranger to the consideration, had no right 
to sue. Innes J. held, following Dutton v. Poole (j), that the considera¬ 
tion indirectly moved from the brother to the daughter, and that he 
was, therefore, entitled to maintain the suit. Tweddle v. Atkinson was 

{//) 1 H. k s. aoa, 124 n. n. oio, Soo (q (issi) 4 Mud. ui. 

(Mpocially Ihr jiid,<rinrnt of (Vompton J. (;) (1088) 2 I^v. 210. 
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distinguished upon the ground that there no consideration proceeded 
either directly or indirectly from the husband, as he was not worse off 
from the non-fulfilment of the promises than he would have been if 
they had not been made. It does not appear probable that this 
ingenious attempt to save the authority of Dutton v. Poole would be 

English Court. In the Madras case now referred to, 
Kindersley J. preferred, in fact, to rest his judgment upon the terms 
in which this section defines “ consideration.” In a later Madra, 
case (^), the administratrix of the estate of a deceased person agreed to 
pay one of the heirs of the deceased his full share of the estate if the heir 
gave a promissory note for a proportionate part of a barred debt due to 
a creditor of the estate. The heir executed a promissory note in favour 
of the creditor, gave it to the administratrix, and received his full share 
in the estate. The note was subsequently handed over by the adminis¬ 
tratrix to the creditor. In a suit by the creditor against the heir on the 
note, it was held that the act of the administratrix in handing over to 
the heir his share of the estate without deducting any portion of the 
debt constituted consideration for the heir’s promise to the creditors 
and that the creditor could recover upon the note. 

In both the Madras cases the consideration proceeded from a 
third 'party, and therefore the suit would not have been maintainable 
according to the modern English law. 

But though under the Act consideration for an agreement may 
proceed from a third party, a person not a party to the agreement 
cannot sue on the agreement (Z), and this is clearly indicated by the 
provisions of sub-ss. (a), (b), (c), and (i) of the present section. Thus if 
A. enters into a contract with B., and the contract is made for the 
benefit of C., as it was in Dutton v. Poole, this cannot confer a right of 
action on C, In this connection, it is important to observe that in both 
the Madras cases cited above the agreement sued upon was between the 
plaintiff and the defendant, though the consideration in either case pro¬ 
ceeded from a third party. This view has been recently emphasized 
by the High Court of Madras and other High Courts. It has accordingly 
been held that where A. mortgages his property to B., part of the 

{k) Samuel v. Ananthanatha (1883) also Jamna Das v. Bam Autar (1912) 

6 Mad. 351. L. R. 39 I. A. 7, 34 All. 63 ; Vli Panku 

* (/) Shankar v. XJmabai (1913) 37 Born. Menon v. Dharmon Achan (1918) 41 
471, at p. 479; Mannatk v. TKazheth Mad. 488. 

(1918) 34 Mad. L. J. 193, 196, 200. See 
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consideration for the mortgage being B.’s promise to A. to pay C. 
the amount which A, owed to C., C., not being a party to the contract, 
cannot sue B. for the payment {m). Similarly, it has been held that 
where a policy of insurance is effected by the assured on his own life, 
and the policy is expressed to be for the benefit of his wife, the wife, 
not being a party to the contract of assurance, is not entitled, in cases 
not governed by the provisions of the Married Women’s Property Act, 
1874, to sue the insurance company on the policy unless the policy is 
assigned in writing as provided by Transfer of Property Act, 1882, 
s. 130, or a trust has been declared by the assured as provided by the 
Indian Trusts Act, 1882, s. 5 (n). Upon the same principle where a 
lease contained a stipulation that the lessee would pay to the zamindar 
zamindari dues which were payable by the lessor to the zamindar, it 
was held that the zamindar, not being a party to the lease, was not 
entitled to sue the lessee under the terms of the lease (a). So, where 
a man insures his life expressly for the benefit of his widow, this gives 
her no lien upon the policy moneys in preference to his creditors (p). 

But where a contract between A. and B. is intended to secure a 
benefit to C. as a cestui que trust, C. may sue in his own right to enforce 
the trust. And this seems to be the principle underlying the decision 
of the Judicial Committee in Khwaja Muhammad Khan v. Husaini 
Begam. (q). In that case C. sued her father-in-law, A., to recover 
arrears of certain allowances called hharch-i-pandan, payable by A. to 
C. under an agreement made between A. and C.’s father prior to and in 
consideration of C. s marriage with A/s son, D. Both C. and D. were 
minors at the date of the marriage. The agreement created a distinct 
charge in favour of C. on certain immovable property belonging to A. 
for the payment of the allowance. It was contended on behalf of A., 
on the authority of Tweddle v. Atkinson (r), that C. could not sue upon 


(m) Istvaratn Pillai v. Sonnivevaru 
(1913) 38 Mad. 753 ; Kasturamma v. 
Venkatasurayya (1915) 29 Mad. L. J. 538. 

(n) Shankar v. Umahai (1913) 37 Bom. 
471. The parties to the suit in this case 
were Hindus, and it was held that the 
provisions of s. 6 of the Married Women’s 
Property Act did not apply to them : 
contra Balamba v. KrUhnaya (1913) 37 
Mad. 483 [F. B.]. 

(o) Mangal Sen v. Muhammcul Husain 


(1915) 37 AH. 116. 

(p) Krishna Lai Sadhu v. Pramila 
Bala Dasi, 65 Cal. 1315. 114 I. C. 668; 
A. I. R. 1928 Cal. 618; the principle is 
strongly reaffirmed. Cp. Mittar Sain v. 
Data Ram (1925) 24 All. L. J. 185. 206, 
90 T. C. 1000; A. I. R. 1926 All. 194. 

(7) (1910) 32 All. 410; L. R. 37 I. A. 
162, on appeal from (1906) 29 All. 151. 

(r) 1 B. A: S. 393, 124 R. R. 610. oitetl 
on p. 20 above. 
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the contract, as she was no party to the agreement. But this conten- 
tion was overruled, and the suit -was decreed. As to Tweddle v. Atkin¬ 
son^ their Lordships said that it was a case of an action of assumpsit, 
and that the rule of common law on the basis of which it was dismissed 
was not applicable to the facts and circumstances of the case before 
them, as the agreement executed by A. specifically charged immovable 
property for the allowance which A. bound himself to pay to the 
plaintiff, and the plaintiff was the only person beneficially entitled 
under it. Their Lordships added that in India and among com¬ 
munities circumstanced as the Mahomedans, among whom marriages 
are contracted for minors by parents and guardians, it might 
occasion serious injustice if the common law doctrine was applied 
to agreements or assignments entered into in connection with such 
contracts ( 5 ). 

The principle of the Privy Council decision was followed by the 
High Court of Calcutta in a case in which the facts were somewhat 
peculiar (^). In that case A. advanced Rs. 300 to B. on the security 
of a jpattah relating to immovable property and deposited with him by 
B. B. then transferred by a registered kabala all his property, movable 
and immovable, to C. for a sum of Rs. 2,000. This Rs. 2,000 was not 
all paid in cash, but there was a provision and declaration in the kabala 
that out of this consideration money of Rs. 2,000, the sum of Rs. 300 
due to A. should be paid by C. A. sued C. for Rs. 300, basing his claim 
upon the kabala. It was found that there was no agreement between 
A. and C. for payment of Rs. 300 by C. to A. (w), but that on the very 
day on which the kabala was executed C. acknowledged the obliga¬ 
tion to pay Rs. 300 to A., that the acknowledgment was communi¬ 
cated to and accepted by A., and that as a result of this the jpattahy 
which was erroneously believed by the parties as constituting a 


(5) Page v. Cox (1852) 10 Ha. 163, 
90 R. R. 314, is an English case really 
of the same class. As to possible exten* 
sion in this direction, see an ingenious 
speculative article by Prof. Corbin of 
Yale, “ Contracts for Benefit of Third 
Persons,” L. Q. R. xlvi, 12, 

(0 Debnarayan Putt v. Chunilal Chose 
(1914) 41 Cal. 137, 20 I. C. 630; see Jiban 
Krishna Mullich v. Nirupama Gupta 
(1926) 63 Cal, 922, 926, 96 I. C. 846; 


A. I. R. 1926 Cal. 1009 ; and dist. 
Krishna Lai Sadhu v. Pramila Bala Dasi 
(1928) 55 Cal. 1315,1141. C. 658; A. I. R. 
1928 Cal. 518 ; Hashmalmal v. Pribdha^ 
(1928) 114 I. C. Ill; A. I. R. 1929 Sind 
117. 

(m) It was argued in this case that 
there was a novation within the meaning 
of s. 62 below, but it was held upon the 
facts that there was no novation. 
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charge (v), nas haialecl over by A. to C. Upon these fact-s it was 
held that A. was entitled to recover the amount claimed from C. 
This decision was followed by the same High Court in a later case 
when there was no communication to A. of the arrangement between B, 
and C., the Court holding that the absence of communication did not 
make any difference in principle (ie). And it seems that generally the 
beneficiary in a benami transaction may sue, joining the benamidar {x). 
The same principle has been applied by the Courts of India to 
cases where a provision is made for the maintenance of female members 
of a Hindu family on a partition of the joint family property between 
the male members. Thus where A. and B., two Hindu brothers, 
divided the family property between them, and agreed at the time of 
partition that they should contribute Rs. 300 in equal shares, and invest 
the sum on the security of immovable property and pay the interest 
towards the maintenance of their mother, it was held that the mother, 
though she was not a party to the contract, was entitled to sue her sons 
to have that amount invested in her favour (y). Similarly, where on a 
partition between a Hindu son and his father it Avas arranged that the 
father should remain in possession and management of the share of the 
property allotted to the son and maintain the son’s wife and his children 
out of it, it was held that the Avife, though not a party to the arrange¬ 
ment, was entitled to sue the father for the maintenance of herself and 
her children [z). The Avife and children, though not named as parties 
to the contract, possessed an actual beneficial right Avhich placed them 
m the position of cestuis que trust under the contract (a). “ Though 
the plaintiffs are not named parties to the contract, yet they are not in 
that sense strangers to the consideration of the contract so as to pre¬ 
vent them from suing on it in their own name as to such part as is for 


(v) Tlio case was from tho Mufassnl, 
where a mortgage by deposit of title 
deeds is not recognised by law. See 
Transfer of Property Act, 1882, s. 59. 

{w) Divarika ^^ath v. l^riya Nath (1917) 
22 C. W. N. 279 f 36 I. C. 792 ; sec J)ch~ 
varayan Dutt v. Chnnilal Chose (19U) 41 
Cal. 137, at p. 141, 20 I. C. 630. 

(x) Arcti Singarayya v. Arvti Subhayya 
(1924) 47 Mad. L. J. 517, 84 I. C. 962, 
A. I. R. 1924 Mad. 861. 

{y) Shuppu Anwml v. Subramaniynn 


(1909) 33 Mad. 238; Qoitmlcn 

V. Chintiammal (1911) 21 Mad. L. J. 918 ; 
iVehnl Singh v. Fateh Chand (1922) 20 
AH. L. J. 708, 68 I. C. 778. 

(;) FaUnnabai v. Oorind (1904) 6 Rom. 
R. R. 421. 

(o) Candy v. Gandy (1885) 30 Clu D. 
57 (a negative dei'ision). We are not 
aware (liat in England tho dot'trino has 
ever been extended iH'yond marriage 
settlements. 
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their benefit and on their behalf ” (h). Similarly where a provision is 
made for the marriage expenses of a female member of a Hindu family 
on a partition of the joint family property between the male members, 
the female member is entitled to sue the parties to the partition deed to 
enforce the provision in her favour (c). 

Past consideration. —In the same clause the words “ has done or 
abstained from doing ” call for special attention. They declare the 
law to be that an act done by A. at B.’s request, without any con- 
temporaneous promise from B., may be a consideration for a subse¬ 
quent promise from B. to A. Now, the general principle of the common 
law is that in the formation of a contract the consideration is given and 
accepted in exchange for the promise. Hence the acceptance of the 
consideration and the giving of the promise must be simultaneous, and, 
in order to have the effect of binding the party making it, a request 
must be the offer of a promise in return for some consideration, which 
offer will become a promise (if not meanwhile revoked) (d) if and when 
the consideration is furnished as requested. Thus the consideration 
must always be present at the time of making the promise, and there is 
no such thing as a past consideration. If a service is rendered without 
any immediate promise or understanding that it is to be recompensed, 
it is a merely gratuitous act having no legal effect except such transfer 
of property or the like as may be contained in the act itself. If there 
be such a promise, express by words or tacit by understanding, to be 
inferred from the circumstances, there is at once an agreement, in 
which, if the recompense be not specified, the promise is to give such 
reward as may be found reasonable. A subsequent promise specifying 
the reward will not make an obligation where there was none before, 
but will show what the parties thought reasonable ; and there is gene* 
rally no reason why the parties’ own estimate, in a matter which con* 
cerns only themselves, should not be accepted. Such a promise “ may 
be treated either as an admission which evidences, or as a positive 
bargain which fixes, the amount of that reasonable remuneration on the 
faith of which the service was originally rendered ” (e). In many 
common circumstances the fact of service being rendered on request is 

(6) Per Green J. in Blackwell dh Co, (1914) 38 Mad. 788, 24 I. C. 943. 

V. Jones Co. (1870) 7 Bom. H. C. (d) As to revocation, see p. 41 below, 
0. C.-144, at p. 148. (e) Bowen L. J., Be Casey^s Patents 

(c) Sundararaja v. Ldkshmiaminal [1892] 1 Ch. 104, 116, 
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ample evidence of an understanding that it was to be paid for according 
to the usual course. 

The use of the perfect tense in the clause now under consideration 
embodies in the law of British India the exception to the general rule 
which is supposed to have been made by the seventeenth-century case 
of LampJeigh v. Brathvait (A.D. 1615) (/). There it was allowed that 
in general a service rendered without any agreement for reward at the 
time will not support a subsequent promise of reward—“ a mere 
voluntary courtesy will not have (g) a consideration to uphold an 
Assumpsit ”—but it was said that if the service was “ moved by a suit 
or request ” of the promisor, the promise “ couples itself with the suit 
before,” or, as we should now say, is held to relate back to the original 
request, and accordingly is deemed to be made on good consideration. 

It Avould seem that this fiction was really needless, and that the 
true account of such cases was given by Lord Bowen (following an 
earlier dictum of Erie C.J.) in the passage above cited. Our Act has 
adopted the doctrine of Lamphigli v. Braihivait in its current form. 
We shall come to another exception from the general principle in s. 25, 
sub-s. (2), below. The manner in which the law of Consideration is 
split up between s. 2 and ss. 10, 23, 24, and 25, and the discrepance of 
style already noticed in the Preface, do not conduce to certainty in 
interpreting the intention of the Act as a whole on the subject. 

Indian Courts have here followed, as they were bound to do, the 
terms of the Act. In Sindha v. Abraham (/«), the plaintiff rendered 
services to the defendant at his desire expressed during his minority, 
and continued those services at the same request after his majority. 
The question arose whether such services constituted a good considera¬ 
tion for a subsequent express promise by the defendant to pay an annuity 
to the plaintiff. The agreement was one to compensate for past 
services, and it was held that it could be enforced, as the services formed 
a good consideration within the meaning of this section. The Court 
was of opinion that the services were intended to be recompensed, 
though the nature and the extent of the proposed recompense were not 
fixed until the agreement sued upon was executed by the defendant. 
If so, there was a contract for reasonable recompense when the services 

(/) Hob. 105; 1 Sm. L.C. 141. Tho 
defendant’s name is often miswritten in 
various ways in modern books. 


({/) Sic, One would expect “ make.** 
(A) (1895) 20 Bom. 755; cf. (1918) 
20 Bom. L. U. 441, 
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were rendered, and the decision might have been put on that ground S 2, 
alone. It was chiefly rested, however, on the ground that, under the 
words of the present sub-section, services already rendered at the desire 
of the promisor and such services to be rendered stood upon the same 
footing. It would seem that, under the Act, the decision must have 
been the same on this ground even if the services were rendered at the 
time gratuitously, though at the desire of the defendant. It was also 
said that if the services had been rendered without the desire of the 
defendant the case would be within s, 25 of the Act (see below). As to 
the conditions of suing in respect of services rendered by the plaintiff 
voluntarily without any request from the defendant, see s. 25 of the 
Act. It must be noted here that neither that section nor the clause 
now before us will enable a person who has purported to bind himself, 
when not competent to contract (s. 11), to repayment of a loan, to bind 
himself to it by a new promise when he is competent (?*). 

“ Or does or abstains from doing ” : Forbearance as Considera¬ 
tion, —The essence of consideration is that the promisee takes on 
himself some kind of burden, or “ detriment,” as the English authorities 
call it. Where the consideration is a present performance and not a 
promise (the only case now before us ; promise as a consideration will be 
dealt with under the following words of this sub-section), the detriment 
may consist either in actually parting with something of value, or in 
undertaking a legal responsibility, or in foregoing the exercise of a legal 
right. It is not common experience that the exercise of one^s legal 
rights is always profitable ; nevertheless that which the law deems 
worthy of its protection must be presumed to be of some value. Thus 
the performance which constitutes a consideration may be negative as 
well as positive, provided that the promisee’s abstinence from exercising 
a right was undertaken at the request of the promisor. There need not 
be a total abandonment of the right, or an imdertaking to suspend it 
for a defimte time. Such an undertaking, if it exists, is of course not 
a performance, but a promise, and then the contract is formed by 
mutual or reciprocal promises (sub-s. (f), below). The class of cases 
now before us is that in which the defendant has requested the plaintiff 
to forbear the enforcement of a claim against him, and has offered a 

(t) Suraj Narain v. Sukku Ahir (1928) not clear, but if a merely void transaction 
51 All. 164; 112 1.0.159; A. I. R. 1928 could thus be in effect ratified, the 
All. 440. The words are in themselves intention of the Act would be frustrated. 
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new promise in n'tuni, and the i)Iaintiff, Avithout any express acceptance 
of the defendant's terms, has in fact forborne for an appreciable time. 
Here the defendant’s offer to pay or give security, or as the case may 
be (j), is accepted by the performance of its conditions (see s. 8, p, 55, 
beloAv), and that performance is a good consideration for the defendant’s 
promise. And Avhere the defendant has made an offer to pay in con¬ 
sideration of forbearance, with some other alternative offer, the plain¬ 
tiff’s forbearing to sue in fact is a sxifhcient acceptance of the first 
alternative (A). A request to forbear suing or other proceedings, not 
specifying any length of time, is understood to be a request of forbear¬ 
ance for a reasonable time (I ); and this is in fact a common case. If 
it is asked at what moment the proposal conveyed by such a request 
becomes a promise, the answer is that it does so whenever the other 
party has in fact forborne his rights for a time which the Court con¬ 
siders long enough to amount to a reasonable compliance with the 
request. This appears to be a question of fact depending on all the 
•circumstances, for which no general rule can be laid down. No great 
difficulty is found, so far as we are aAvare, in dealing with it in practice. 
It will be found on examination that in many of the cases where for¬ 
bearance to sue is said to be the consideration for a promise, that 
which is really given and accepted as consideration is a promise to for¬ 
bear suing either for a definite time or for a reasonable time according 
to the circumstances, which promise may be express or inferred from 
the transaction as a whole (>«). Such cases really belong to the fol¬ 
lowing head of contracts by mutual promises. Sometimes it is not easy 
to say Avhether, on the facts of a particular case, the consideration is 
actual forbearance or an agreement to forbear ; in other words, whether 
the promise sued upon was exchanged for a promise of forbearance, or 


(j) See Alliance Bank v. Broom (I8G4) 
2 Dr. & S. 289 as a good example of this 
class. See also Fanindra Narain v. 
AWtC7«c[n/?i6» (1917)45Cal. 774; 41 I.C. 
673, 22 C. W. N. 188. 

{k) Wilhj V. EUjee (1875) L. U. 10 
C. r. 497, 

(/) Alliance Bank v. Broom, note (j); 
SCO Fullerton v. Provincial Bank of Ire¬ 
land [1903] A. C. 300, 313, 314; QUgg 
V. Bromley [1912] 3 K. B. 474, 481. 
See also Mokes Chandra v. Bajani Kanla 


(1916) 22 C. L. J. 235; 31 I. C. 29; 
Fanindra v. Kacheman (1917) 22 C. W. 
N. 188, 41 I. C. 673 ; Baghava 

Aiyangar v. Banganatha Aiyangar (1918) 
36 Mad. E. J. 618; 61 I. C. 963 ; 
Krishna Modak v, Sarasxxiti Padmanabh 
Shctli (1928) 30 Bom. L. R. 709; 111 
I. C. 556; A, I. R. 1928 Bom. 316. 

(m) Tor example, Aiam Chand v. 
Ouni (1929) 119 1. 0. 766 ; A. I. R. 1929 
Eah. 466. 
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was an offer to be accepted by forbearance in fact, and became a 
promise when its condition was fulfilled by the plaintiff’s forbearance 
for the specified time, if any, or otherwise for a reasonable time (n). 


Compromise. —The most usual and important kind of forbearance 
occurring in practice is that which is exercised or undertaken by way of 


compromise of a doubtful claim. It is a question of some importance 
within what limits the abandonment or compromise of a disputed claim 
is a good consideration. But this seems to belong not to the definition 
of Consideration, but to the substantive law declared in s. 25 of the Act. 
We shall therefore deal with it under that section. 


Apparent forbearance when really an act.— Actual performance is 
sometimes apparently passive. A trader exposes his goods for sale, 
the price being marked or otherwise well knoAvn. A customer comes 
in, takes the object he wants, and gives his name to the trader. The 
case is common enough. Here a captiously literal person might say 
that the consideration on the trader’s part is forbearing to interfere with 
the customer’s action. But what we do say, both in law and in common 
sense, is that the seller, by authorising the buyer to take the goods 
within his reach, in fact sells and delivers them by the buyer’s own 
hand, and the act, though mechanically the buyer’s, is in substance the 
seller’s. This remark is needed only when the sale is on credit. If 
ready money is expected and given, there is no promise at all in the 
transaction, and therefore no contract; see the commentary on the 


next following words. 

Or promises to do or to abstain from doing something ’’: Mutual 
Promises. —These words, supplemented by sub-ss. (e) and (f), convey 
in a somewhat indirect and inconspicuous manner the extremely impor¬ 
tant proposition that a contract may be formed by the exchange of 
mutual promises, each promise being the consideration for the other. 
In this case neither promise is of any value by itself, but each of them 
derives its value from the exchange which makes them both binding. 
This effect of mutual promises is not a logical deduction from the general 
notion of consideration (o), but a positive institution of law required by. 
the convenience of business in civilised life. In many archaic systems 
of law there is no obligation to perform a promise imtil there has been 


(n) See per Bowen L. J. in Miles v. (o) For fuller theoretical exposition 
New Zealand Alford Estate Co. (1886) see Pollock, Principles of Contract, 9th 
32 Ch. D. 266, 289. cd. 193. 
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S 2m performance or at least some act done towards performance on the 

other side. The widespread custom of giving something by way of 
earnest “ to bind the bargain ” is a relic of this view. 

A consideration which consists in performance (or so far as it 
consists in performance) is said to be executed. If and so far as it con¬ 
sists in promise, it is said to be executory. Some writers, especially in 
America (p), speak of a contract in which the consideration on one side 
is executed as unilateral, and of a contract in which it is executory on 
both sides as bilateral. This terminology is concise and convenient, 
but is not at present commonly used in England. It is obvious that 
the consideration cannot be wholly executed on both sides. For where 
performances, and performances only, are exchanged, of which a sale of 
goods over the counter for ready money is a familiar example, nothing 
remains to be done by either party, and there is no promise at all and 
nothing for the law to enforce ( 7 ). 

The proposal to give a promise for a promise is accepted by giving 
the promise asked for, and thereupon, if there be no special ground of 
invalidity, the two parties are both bound, each being both promisor 
and promisee. It does not seem necessary or useful or indeed true to 
say that the promise of the party who accepts has ever been a proposal, 
though the language of sub-s. (b) does not seem to recognise the exist¬ 
ence of promises which have not passed through that stage. Still it is 
true that, but for the counterpromise or “ reciprocal promise as the 
Act has it, neither party’s “ signification of willingness ” could become 
a promise within the definition of the Act; and in this sense we may 
say, if wc please, that the acceptance of an offered promise, by giving 
the reciprocal undertaking asked for, has itself the nature of a proposal, 
though it becomes a promise in the act of utterance, and there is no 
moment at which it exists merely as a proposal. But it does not appear 
that anything of practical importance can turn on this. 

Promises of Forbearance. —An actual forbearance to exercise a 
right may be a good executed consideration, provided it be at the 
promisor s request. So a promise of forbearance may be a good 
executory consideration. The valitlity of such considerations, as dis- 


( 7 )) See Langdell, Suminnry of tlu' Law 
of Contracts, s. 183 ; Hnrriinnn on 
Contracts, passim. 

( 7 ) The possible existence of a col¬ 


lateral pi'omise, e.g., a warranty on sale, 
does not uUeet the general truth of this 
statement. 
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tinct from their formal definition, will be spoken of, as above men¬ 
tioned, under s. 25. 

“ Such act or abstinence or promise is called a consideration for 
the promise” : Further requirements.— It will be observed that, 
according to the terms of the definition, it is only required that some¬ 
thing no matter what—should have been done, forborne, or promised 
at the request of the promisor. We shall find, however, that in some 
cases expressly provided for by the Act, and in others apparently not 
so provided for, but well known in the Common Law, and still recog¬ 
nised in Indian practice, the legal effect of consideration in making 
promises binding is withheld from acts, forbearances, and promises 
which are within the terms of the definition. English lawyers are 
accustomed to say, in some at least of such cases, that there is no 
consideration. This way of speaking would seem to be excluded by 
the Act. One would expect the Act to say somewhere that, in order to 
have legal effect, a consideration must not only be something which the 
promisor asked for and got, but must be “ good ” or “ valuable ” ; 
that is to say, something which not only the parties regard, but the law 
can regard, as having some value (r). This is a fundamental rule in 
the Common Law. Had the Act abrogated it, the consequences would 
have been extensive; but it seems to be beyond doubt that such 
was not the intention, and that the silence of the Act cannot be taken 
as altering the English law as it stood settled in British India (s). 
The principle may be broadly expressed thus: The law will not 
enforce a promise given for nothing, and if it is apparent to the Court 
on the face of the transaction that an alleged consideration amounts 
to nothing (not merely to very little), then there is no foundation 
for the promise, and we say either that there is not any consideration 
or that there is an “ unreal consideration.” The Act does say in 
s. 10 that agreements are contracts, i.e.j enforceable, if they are 
(amongst other conditions) made for a lawful consideration. In s. 23 
it is declared that certain kinds of consideration are not lawful. In 
s. 25 agreements made without consideration are declared (special 
exceptions excepted) to be void. It is not anywhere stated in terms 
that consideration is not lawful, or otherwise not sufficient, if it is not 


(r) Good consideration was in fact (^) Dr. Whitley Stokes’s criticism of 
required by the original draft of the Act the language (Anglo-Indian Codes i. 497) 
(s. 10). was justified, but his fears have not been. 
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good ” or “ valuable ” in the sense which those terms bear in English 
law. Further explanation is reserved for the commentary on the 
sections last mentioned. 

Sub-ss. (e) to (j) : Agreement and Contract.—The group of sub-ss. 
(e) to (j) may be considered together. By sub-s. (e) an agreement 
is cither a promise or a group of promises (^), and, therefore, it would 
seem that an executed consideration is not reckoned as part of the 
agreement. This is not according to the current use of language, 
which treats an agreement as an act of both parties, whether a legal 
obligation is incurred by one or both of them. A unilateral contract 
is not the less a transaction between two parties to which both must 
contribute something. It would not be difficult, however, to find 
arguments for the language of the Act if required. Sub-s. (f) agrees 
with common usage, except that the adjective “ mutual ” is more 
common in English books. 

The distinction between “agreement” and “contract” made by 
sub-s. (h) is apparently original; it is convenient, and has been 
adopted by some English writers. It should be strictly observed in 
India, though lapses such as “void contract” sometimes occur. 
The conditions required for an agreement being enforceable by law 
are contained in Chap. II. of the Act, ss. 10 sqq. (pp. 64 sqq., below), 
where it will also be seen that the absence of any such condition makes 
an agreement void, and certain defects will make a contract voidable. 
The duties of parties to a contract are set forth in Chap. IV. of the Act. 
The manner in which contracts are, if necessary, enforced belongs to 
civil procedure. 

For technical reasons, the language of sub-ss. (g) and (i) would 
not be accurate in England ; it would be useless to dwell on this here. 
The state of things really indicated by sub-s. (1) is that one of the 
parties (or possibly more) can at his option maintain the contract, or 
resist its enforcement, or take active steps to set it aside. ^Vhon 
rescinded by a party entitled to rescind, it becomes void. Never¬ 
theless it is in the first instance a contract, being valid until rescinded. 
A contract obtained by fraud is the typical example of a voidable 
transaction. See ss. 19, 19a, 39 ; see also ss. 53, 55. The definition 
was not intended to alter, and does not alter, the subst-antivo law («). 

(() See Abajisitaramv. Tnmbak Muni- (m) E.g., a contract is not vitiatod by 
cipaliiij (1003) 28 Bom. 06, at p. 72. a clause conferring an option on ono 
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CHAPTER I. 

Of the Communication, Acceptance and Revocation 

OF Proposals. 

3. —The comrminication of proposals, the acceptance s. 3, 

Communication, of pioposals, and the revocation of proposals 
revoc!ti^^n of pro^ acceptaiices, respectively, are deemed to 

be made by any act or omission of the party 
proposing, accepting or revoking, by which he intends to 
commimicate such proposal, acceptance or revocation, or 
which has the effect of communicating it. 


What is Communication ?—^As the words of this section stand it 
would seem that some sort of communication of a proposal, etc., is 
made by an act which is intended to communicate it, but in fact has not 
that effect, and that such an inchoate communication fails to have 
legal effect only because the specific provisions of s. 4 prevent it from 
being complete. It would seem both simpler and more rational to say 
that an act intended to communicate a proposal, etc., but failing to do 
so, is not a communication at all. To get this sense from the section 
before us we should have to read ‘‘ and ” for ‘‘ or ” in the last clause. 
There are not any corresponding words in the Commissioners’ draft. 

It is matter of the commonest experience that the communication 
of intentions may be effectually made in many other ways besides 
written, spoken, or signalled words. For example, delivery of goods 
by their owner to a man who has offered to buy them for a certain price 
will be xmderstood by every one, unless there be some indication to the 
contrary, to signify acceptance of that offer. No words are needed, 
again, to explain the intent with which a man steps into a ferry-boat 
or a tramcar, or drops a coin into an automatic machine. It is also 
possible for parties to hold commimication by means of pre-arranged 
signs not being any form of cipher or secret writing, and not having in 
themselves any commonly understood meaning. This does not often 
occur in matters of business. Means of co mm u n ication which a man 
has prescribed or authorised are generally taken as against him to be 


party (objection hardly intelligible) AortZaZ (1928) 1181. C. 220; A.I.R. 1929 
Chetoomal Bulchand v. Shankerdas Gird- Sind 83. 


i.o. 
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S. 3. sufficient. Otherwise an unexecuted intention to communicate some¬ 
thing, or even an unsuccessful attempt, cannot be treated as amoimting 
to a commimication ; much less can a mere mental act of assent have 
such an effect in any case (v). 

Communication of special conditions.—In recent times there has 
been a series of cases in which the first question is whether the proposal 
of special terms has been effectually commimicated. This arises where 
a contract for the conveyance of a passenger, or for the carriage or 
custody of goods, for reward, is made by the delivery to the passenger 
or owner of a ticket containing or referring to special conditions limiting 

and nothing more is done to call attention to 
those conditions. English authorities have established that it is a 
question of fact whether the person taking the ticket had (or with 
ordinary intelligence would have) notice of the conditions, or at any 
rate that the other party was minded to contract only on special 
conditions to be ascertained from the ticket. In either of these cases 
his acceptance of the document without protest amounts to a tacit 
acceptance of the conditions, assuming them to relate to the matter of 
the contract, and to be of a more or less usual kind (w). But he is not 
liable if the ticket is so printed, or delivered to him in such a state, as 
not to give reasonable notice on the face of it that it does embody some 
special conditions (x). In determining these questions the class of 
persons to whom the special conditions are offered, and the degree of 
intelligence to be expected of them, may properly be taken into 
account (y). 


the undertaker’s liability. 


(r) Brogden v. Metrop, B. Co. (1877) 

2 App. Ca. at pp. 691, 692, per Lord 
Blacklnirn ; and sec FeUhouse. v. Bind¬ 
ley (1862) 11 C. B. N. S. 869 ; 132 R. H. 
784; 135 R. R. Preface vii, judgment of 
Willes J. 

{w) Sec Qiband v. Q. E. B. Co. [1920] 

3 K. B. 689. 

(.r) In Henderson v. Stevenson (1875) 
L. R. 2 Sc. & D. 470, whore an endorse¬ 
ment on a steamboat ticket was not 
referred to on its face, and Bicheirdsoti v. 
Bowniree [1894] A. C. 217, whore the 
ticket was folded up so that no writing 
was visible without opening it, a finding 
of fact that the passenger knew nothin*^ 


of any conditions was supported. Tho 
correct form of putting the question of 
fact was laid do^\^l by tho C. A. in Parker 
V. S. E. B. Co. (1877) 2 C. P. Div. 416. 
See Madras Bailu'ay Co. v. Govinda Ban 
(1898) 21 Mad. 172, 174, and for a gonenil 
summary of the law, Hood v. .IncAor Line 
[1918] A. C. 837, whore both tho contract 
and a notice on tho envolopo enclosing 
it pointedly called attention to tho 
conditions. Inability to read is no excuse ; 
Thompson v. L. M. ct* 5, B. Co. [1930] 
1 K. B. 41, C. A. 

(y) Seo Lord Ashbourne’s remarks in 
Bichardson v. Bowniree^ last note. 
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So far as we know, there is only one Indian case bearing directly 
on the subject. The plaintiff in that case {z) purchased of the defen¬ 
dant company a ticket by steamer, which was in the French language. 
Towards the top of the ticket were words to the effect that “ this ticket 
in order to be available, must be signed by the passenger to whom it is 

delivered.” At the foot of the ticket there was an intimation in red 

♦ 

letters that the ticket was issued subject to the conditions printed on 
the back. One of those conditions was that the company incurred no 
liability for any damage which the luggage might sustain. The vessel 
was wrecked by the fault of the company’s servants, and the plaintiff’s 
baggage was lost. The plaintiff sued the defendant company for 
damages. The ticket was not signed by him, and he stated that he did 
not understand the French language, and that the conditions of the 
ticket had not been explained to him. It was held that the plaintiff 
had reasonable notice of the conditions, and that it was his own fault 


if he did not make hims elf acquainted with them. Henderson v. 
Stevenson (a) was distinguished on the ground that there the ticket 
did not disclose on the face of it that there were any conditions on 
the back, and the plaintiff had no notice of any such conditions. As 
to the absence of the plaintiff’s signature, it was held that the clause 
requiring the passenger’s signature was inserted for the benefit of the 
company, and that they might waive it if they thought fit. The 
decision seems also to imply that a French company is entitled to 
assume that persons taking first-class passages either know French 
enough to read their tickets or, if they do not ask for a translation at 
the time, are willing to accept the contents without inquiry. This 
seems reasonable enough in the particular case. Qncere, what presump¬ 
tion is there, if any, as to educated persons, European or otherwise, in 


British India being acquainted with any particular language ? 


Incorporation of prospectus in a policy of assurance. —The question 
of the effect to be given to the prospectus of a company which was 
incoiq)orated by reference in a policy of life assurance arose some time 
ago in a Madras case (b) in connection with the onus of proof of age of 
the assured. In the course of the judgment, Bhashyam Ayyangar J. 


(z) Mackillican v. Compagnie des Mes- (6) Oriental Government Security Life 
sageries Maritimes de France (1880) 6 Assurance C7o., Ltd. v. Narasimha Chari 
Cal. 227. (1901) 25 Mad. 183, 205, 206. 

(o) (1876) L. R. 2 Sc. & D. 470. 

3—2 


S. 3. 
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Ss. 3, 4. said : As regards tlie efiect to be given to the prospectus as a part 

of the contract of insurance, I think it will have the same effect as 
if it had been reproduced in the policy itself, and it is quite unnecessary 
to prove that the prospectus had been read by the assured or that it 
was specially brought to his notice by the company apart from the 
reference made to it in the policy itself. A policy of insurance being 
a contract entered into between the insurers and the assured, and 
the terms of sucli contract resting entirely upon the contract itself, and 
not in the main or even in part upon the common law or upon the 
statute, the assured, who makes the proposal, enters into the contract, 
and signs the policy, has in the very nature of things notice that the 
policy contains all the terms and conditions of the contract.” The 
learned Judge proceeded to cite and rely on Watkins v. Rymill (c) and 
the test there laid down (d) by Stephen J. : “ Can it be said that the 
nature of the transaction was such that the plaintiff might suppose not 
unreasonably that the document (handed to him) contained no terms 
at all, but was a mere acknowledgment of an agreement not intended 
to be varied by special terms ? ” 


4.—The communication of a proposal is complete when 

Communication comes to the knowledge of the person 
when complete. whom it is made. 


The communication of an acceptance is complete,— 
as against the proposer, when it is put in a course of 
transmission to him, so as to be out of the power of the 
acceptor ; 

as against the acceptor, when it comes to the knowledge 
of the proposer. 

The communication of a revocation is complete,— 
as against the person who makes it, when it is put into 
a course of transmission to the person to whom it is made, 
so as to be out of the power of the person who makes it; 

as against the person to whom it is made, when it 
comes to his knowledge. 

lUusfrnHons, 


(a) A. proposes, by letter, to soil a house to B. at a certain price. 

The communication of tho proposal is complete when B, receives the letter. 


(c) 10 Q. B. D. 178. 


{(i) 10 Q. B. D. atp. 180. 
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(b) B. accepts A.’s proposal by a letter sent by post. 

The communication of the acceptance is complete,— 

as against A., when the letter is posted ; 
as against B, when the letter is received by A. 

(c) A. revokes his proposal by telegram. 

The revocation is complete as against A. when the telegram is despatched. 

It is complete as against B. when B. receives it. 

This section is really in the nature of an interpretation clause to 
s. 5 and might, perhaps, have more conveniently followed it. 

Agreement between parties at a distance.— No difficulty arises on 
the first paragraph (e). Whether a proposal has or has not come to the 
knowledge of the person to whom it was made is purely a question of 
fact. The rest of the section is intended, as shown by the illustrations, 
to meet the questions raised by the formation of agreements between 
parties at a distance. It has done this, as regards acceptance by 
enacting (in combination with s. 5) that for a certain time—namely, 
while the acceptance is on its way—^the receiver shall be bound and the 
sender not. The proposal becomes a promise before it is certain that 
there is any consideration for it. This can be regarded only as a 
deliberate and rather large departure, for reasons of convenience, from 
the common law rule which requires the promise and the consideration 
to be simultaneous. No such departure has been found necessary in 
England. The case of an acceptance being put in a course of trans¬ 
mission to ’’ the proposer, but failing to reach him, is not expressly 
dealt with^ It seems to result from the language of the second para¬ 
graph that the proposer must be deemed to have received the accept¬ 
ance at the moment when it was despatched so as to be out of the 
power of the acceptor,” and that accordingly it becomes a promise on 
which the acceptor can sue, imless some further reason can be foimd 
why it should not. If the consideration on the acceptor’s part was not 
promise but performance—for example, the sale of goods despatched 
at the proposer’s request without previous negotiation—the failure of 
consideration may supply such a reason in the case proposed. The 
Act certainly does not say that the intending purchaser must be deemed 

(e) Transactions conducted in a sum- construction—e.gr., Eadha Kania Da^s 
mary manner, as by telegraph, may raise y.Baerlein Bros. (1929) 117 I. C. 540; 50 
doubt as what, according to the usual Cal. 118; 32 C. W. N. 1101 ; A. I. R. 
course of business, the communication 1929 Cal. 97. 
implied. Such questions are really of 
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to have received goods which have never arrived ; it says at most that 
he must be deemed to have been aware of their despatch. But if the 
consideration on the acceptor’s part was a promise, it would seem that 
the proposer cannot say he has not received that consideration , for he 
cannot say that the acceptance has not been communicated to him , and 
there is no difference between having the communication of a promise 
and having the promise itself. Consequently, where the agreement is 
to consist in mutual promises, a binding contract appears to be formed 
by a letter of acceptance despatched in the usual way, even if it does 
not arrive at all, imless the proposal was expressly made conditional 
on the actual receipt of an acceptance within a prescribed time, or in 
due course, or imless the acceptor sends a revocation as provided for 
by the latter part of the section and explained by illustration (c). This 
last qualification is probably, though not certainly, a departure from 
English law. Apart from the question of a possible revocation, the 
total result, on the words of the Act, is in accordance with the existing 
English authorities. Those authorities, however, are of later date than 
our Act, and in 1872 the current of opinion was rather the other way. 
It seems uncertain whether the framers of the Act really omitted to 
consider the case of an acceptance not arriving at all, or meant it to be 
an implied exception, on the ground that the want of any final consent 
between the parties (see s. 10) would prevent the formation of a con¬ 
tract, or how otherwise. The draft of 186G appears to have assiuned 
that actual communication was necessary (/). When the proposal 
and acceptance are made by letters, the contract is made at the time 
when and the place where the letter of acceptance is posted (^). 

English rules.—The rules as now settled in England arc as 
follows — 

“ A person who has made an offer must be considered as con- 

(/) “3. A proposal to eiitcT into a 
tontract may be rotraeted, or tlio terms 
of it altered by the party making it, at 
any time before it is aceepte<l. 

“ Explanation .—A jiroposjil is saitl to 
be. accepted when an expressed aceejit- 
ance of it lins been communicated to tlie 
proposer, or when a letter of aeeeptniuM' 
is posted nr a Udegraphic message de¬ 
livered at the proper otlieo, and the 
acceptaneo by letter or telegram is not 


eaneelled by some coiumunieation whieli 
reaehes the proposer before or at the 
same time with the letter or telegram of 
acoeptanee, or when aeecptanee is to bo 
inferrecl from the eiix'umstanees of the 
ease.” 

((/) Kttmiifttti iSabhiah v, Kalha !’<«- 
htfasatnni/ (11*03) 27 I*Iiid. 350. Knglisli 
authority, so far as it goes, is to the s<\me 
elTeet. 
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tinuously making it until lie has brought to the knowledge of the 
person to whom it was made that it is withdrawn (A). In other words, 
the revocation of a proposal is effectual only if actually communicated 
before the despatch of an acceptance ; and the time when the revoca¬ 
tion was despatched is immaterial (i). But where an acceptance, 
without notice of the offer being revoked, is despatched in due course 
by means of communication, such as the post, in general use and 
presumably within the contemplation of the parties, the acceptance is 
complete from the date of despatch, notwithstanding any delay or 
miscarriage in its arrival from causes not within the acceptor’s 
control ” (j). It seems (ifc) this is independent of the rule that, if the 
proposer of an agreement has prescribed or authorised any particular 
mode of communicating acceptance {cf, s. 7, sub-s. 2), he cannot dispute 
the sufS-ciency of that mode, and must take any risks of delay or mis¬ 
carriage attaching to the acceptor’s action in conformity with the 
request or authority. 

A letter of acceptance misdirected by the acceptor’s fault cannot 
be deemed to have been effectually put in a course of transmission to 
the proposer (1 ); this case was properly distinguished by the Allahabad 
High Court from that of an insufficient address furnished by the pro¬ 
poser himself (m). There the proposer’s own want of care obviously 
cannot extenuate, but will if possible aggravate, the risk imposed on 
him by the general rule of law. 

Whether a particular letter or writing has been posted, delivered, 
or actually received by the addressee, is a question of fact having no 
more to do with the law of contract than any other matter of fact which 


{h) Lord Herschell in Hentkom v, 
Fraser [1892] 2 Ch. 27, 31, confirming 
Byrne v. Van Tienhoven (1880) 5 C. P. D. 
344. 

(i) It is literally possible to read the 
words of s. 4 of the Act, par. 3, as giving 
only one chance of sending a revocation, 
so that if a man first sends a written 
acceptance by a slow ship, then sends a 
written revocation by a faster ship, and 
then returns to his first mind and con¬ 
firms the acceptance by a telegram 
arriving before either letter, the revoca¬ 
tion is operative, and the confirmation 
cancelling it is not. But this cannot be 


seriously entertained, and seems suffi¬ 
ciently excluded by the terms of s. 5. 

(j) Henihorn v. Fraser^ note [h) above ; 
Household Fire, elc,, Insurance Co. v. 
Grant (1879) 4 Ex. D. 216. 

(^:) Henihorn v. Fraser. 

(Z) Ram Das v. Official Liquidator 
Cotton Ginning Co.j Ltd. (1887) 9 All. 366, 
385. 

(m) Townsend^s Case (1871) L. R. 13 
Eq. 148. Seveml dicta in this case are 
founded on authority since overruled; 
the decision is good law, though it would 
now be put on shorter grounds. 


S. 4. 
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Ss. 4, 


5, it may be needful to prove in order to establish or contradict the forma¬ 
tion of any kind of contract (n). 

It is not thought useful for Indian purposes to enter upon the 
history of the English doctrine, or to discuss the earlier cases, whose 
results, so far as not overruled, are embodied in later decisions (o). 


Revocation arriving before Acceptance.—One point remains 
unsettled in England. It has never been decided whether, a letter of 
acceptance having been despatched by post, a telegram revoking the 
acceptance and arriving before the letter is operative or not. A 
negative answer seems to be required by the reasoning of the English 
decisions (p). If it can be said that every acceptance in writing is 
subject to an implied condition that it may be cancelled by a revoca¬ 
tion arriving sooner or at the same time, it might as easily be held that 
every proposal expecting an answer by letter includes a condition that 
the answer shall actually be received in due course. But this sugges¬ 
tion has been definitely rejected. 

In British India, however, such a revocation is made valid by the 
express terms of ss. 4 and 5 of the Act ((/). 


Statutory consents. —The validity of consents required by special 
statutory provisions, and revocations thereof, is governed by the 
terms of the statute, and, in case of difference, not by this or the follow¬ 
ing section (r). 


5.—A pro2:)osal may be revoked at any time before the 
Revocation of Communication of its acceptance is complete 

proposals and ae- . ^ 

coptancos. US agaiust the proposer, but not afterwards. 

An acce 2 )tancc may be revoked at any time before the 
coimnunication of the acceptance is complete as against the 
acceptor, but not afterwards. 


(n) O/. Evidence Act, ss. 10 and IH. 

(o) See Appendix to Rolloelc, Principles 
of Contract, 9th cd. p. 728. 

(p) See especially the judgtuont of 
Thesiger L.J. in Household Fire Insur^ 
ance Co. v. Grant, 4 Ex. Div. at p. 222; 
Pinch, Sel. Ca. at p. 137. 

Ci) The Indian rulo agrees with a 


Seottisli deeisiou which is apparently 
still followed in Scotland; Countess 
Dunmorc v. Ahs.'amler (1830) 0 Shaw & 
Dunlop 109. Tliis is under a dilTemit 
system of law. 

{/•) Lingo Havji Kulhtrni \\/Secretary cf 
State (1028) 111 I. C. 278 ; 30 Bom. L. U, 
570 ; A. I. K. 1928 Bom. 201. 
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lUvstration. g, 5. 

A. proposes, by a letter sent by post, to sell bis bouse to B. 

B. accepts tbe proposal by a letter sent by post. 

A. may revoke bis proposal at any time before or at tbe moment when 
B. posts his letter of acceptance, but not afterwards. 

B. may revoke his acceptance at any time before or at the moment when 
tbe letter communicating it reaches A., but not afterwards. 


Revocation of Offers. —It is implied in tliis section that the proposer 
of a contract cannot bind himself (unless by a distinct contract made 
for a distinct consideration) to keep his offer open for any definite time, 
and that any words of promise to that effect can operate only for the 
benefit of the proposer and as a warning that an acceptance after the 
specified time will be too late (s. 6, sub-s. 2). Such is undoubtedly the 
rule of the Common Law. The reason is that an undertaking to keep 
the offer open for a certain time is a promise without consideration, 
and such a promise is unenforceable. A. gives an undertaking to B. to 
guarantee, for twelve months, the due payment of M.’s bills, which 
may be discounted by B. at A. ’s request. This is not a binding promise, 
but a standing proposal which becomes a promise or series of promises 
as and when B. discounts bills on the faith of it. A. may revoke it at 
any time, subject to his obligations as to any hills already discounted. 

The promise ”—or rather offer—“ to repay for twelve months creates 
no additional liability on the guarantor, but, on the contrary, fixes a 
limit in time beyond which his liability cannot extend ” (s). Z. offers 
to take A.’s house on certain terms, an answer to be given within six 
weeks. A. within that time writes Z. a letter purporting to accept, 
but in fact containing a material variation of the terms (see s. 7, sub-s. 1, 
below); Z. then withdraws his offer ; A. writes again, still within the 
six weeks, correcting the error in his first letter and accepting the terms 
originally proposed by Z. No contract is formed between Z. and A., 


W Offord v. Dames (1862) 12 C. B. 
N, S. 748; 133 R. R. 491. The much- 
discussed earlier case of Coohe v. OxUy 
(1790) 3 T. R. 653 ; 1 R. R. 783 ; is now 
received authority only so far as it 
decides this. See Stevenson v. McLean 
(1880) 6 Q. B. D. 346, 351 : Head v. 
Diggon (1828) 3 M. & R. 97 (in which 
the parties were face to face, and it is 
not clear whether the defendant did or 


did not signify his revocation before the 
plaintifE signified his acceptance) cannot 
he taken as going farther. The reason 
there given is clearly ^YTong, for it is 
supposed that on the acceptance of a 
proposal it is necessary for the proposer 
to make some fresh declaration of con¬ 
sent, which is contrary both to principle 
and to all recent authority. 
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S. 5. 


since A.'s first acceptance was insufficient, and the proposal was no 
longer open at the date of the second (c). Similarly a proposal to sell 
goods allowing eight days’ time for acceptance may be revoked within 
the eight days unless the promise to keep the offer open was supported 
by consideration (u). A statutory power to make rules for the conduct 
of departmental business will, however, justify a local government in 
prescribing, among the conditions of tenders for public service, that 
a t(*nder shall not be withdrawn before acceptance or refusal (t?). 


Sale by Auction, etc. —The liberty of revoking an offer before 
acc(*ptancc is w(‘ll shown in the case of a sale by auction. Here the 
owner of each lot put up for sale makes the auctioneer his agent to 
invite offers for it, and “ every bidding is nothing more than an offer on 
one side, which is not binding on either side till it is assented to.” 
Hence a bidder may withdraw his bid at any moment before the fall 
of the hammer (w). It is common to insert in conditions of sale a 
proviso that biddings shall not be retracted, but it seems that such a 
condition is inoperative in law (x), for a one-sided declaration cannot 
alter the bidder’s rights under the general law, nor is there any con¬ 
sideration for his assenting to it, even if he could be supposed to assent 
by attending the sale with notice of the conditions. 

The English rule that a bid may be withdrawn at any time before 
the fall of the hammer is followed in British India (y). ^Vhcn the bid 
of an agent at an auction sale was accepted by the auctioneers hutclia- 
pucca (subject to sanction of the owner of the goods), and the agent 
agreed thereto, it was held that this did not preclude the principals of 
the agent from exercising their right of retracting the bid before it was 
accepted by the auctioneers {z). In this case an attempt was unsuccess¬ 
fully made to prove a usage of trade according to which, if a bid were 


accejJted kuiclia-jmcca^ the bidder could not retract it until it had been 
finally accepted or refused. If such a usage were established, it would 
have been, no doubt, inconsistent with the terms of the present section. 


(/) lioiitledye v. (!raitt (1828) 4 Bing. 
Ona ; 29 R. R. C72. 

(») SchonUink v. Muthunayaua CfuUi 

(1802) 2 Mnd. L. ,1. r»7. 

( r) ,Scrr€fon/ of .State v. B/uiAar 
KrUfinail (11)25) 41) Bom. 75!); 81) I. C. 
498; A. 1. R. 1925 Bom. 485. 

{w) Pat/ne v. Cave (1789) 3 T. R. 148 ; 


1 R. R. 079. 

(.r) Such was Lord St. I.<ooiuu'ds* 
opinion : Dart, V. & P. 0th ed. i. 139. 

(y) Agra Bank v. Hamiin (1890) 14 
Atud. 235. 

(::) Mackenzie v. Vkamnx) (1889) 10 
Cal. 702. 
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But, so far as the express enactments of the Act are concerned, such a 
usage is saved by the last clause of s. 1. It would remain to be seen 
whether it would not be disallowed as contrary to the general principles 
of the law. 


Standing offers. —A writing whereby A. agrees to supply coal to B. 
at certain prices and up to a stated quantity, or in any quantity which 
may be required, for a period of twelve months, is not a contract unless 
B. binds himself to take some certain quanti ty> but a mere continuing 
over which may be accepted by B. from time to time by ordering goods 
upon the terms of the offer. In such a case, each order given by B. is 
an acceptance of the offer ; and A. can -withdraw the offer, or, to use 
the phraseology of the Act, revoke the proposal, at any time before its 
acceptance by an order from B. (a). Such a transaction may be 
reduced to a statement by the intending vendor in this form : ‘ ‘ If 
you will send me orders for coal, I shall supply it to you for a period of 
twelve months at a particular rate.” This is merely a proposal from 
A. to B. If, in reply to such a proposal, B. says to A., “ I agree,” it 
does not constitute an acceptance of the proposal. An acceptance can 
take place only by B. sending an order to A. If, however, there is an 
undertaking on the part of B. not to send orders for coal (or whatever 
the goods in question may be) "to any other person than A. during a 
specified time, there is a good consideration for a promise by A. to 
supply such coal as B. may order on the specified terms and up to 
the specified extent. The same principle was affirmed by the Judicial 
Committee on an appeal from the Province of Quebec, where French- 
Canadian law, now codified, is in force. A printer covenanted to 
execute for the Government of the Province, during a term of eight 


years, the printing and binding of certain public documents on certain 
terms expressed in a schedule. In the course of the same year the 
j|Lieutenant-Governor cancelled the agreement. The printer sued the 
II Crown by petition of right, and it was ultunately held, reversing the 

ij judgment below, that he had no ground of action. 

“ The contract . . . does not purport to contain any covenant 
or obligation of any sort on the part of the Crown. The respondent 


S. 5. 


(a) The Bengal Coal Co, v. Homee, for India (1904) Punj. Rec. no. 72; 
ira<ZtO(fcOo. (1899) 24 Bom. 97, following Joravia Mell Champalal v. JeygopaUas 
O, N. R. Co, V. Witham (1873) L. R. 9 Ghanskandas (1922) 43 Mad. L. J. 132, 

0. P. 16 ; Kundan Lai v. Secretary of State 
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undertakes to print certain public documents at certain specified rates. 
For all work given to him on the footing of the contract the Govern¬ 
ment was undoubtedly bound to pay according to the agreed tariff. 
But the contract imposes no obligation on the Crown to pay the 
respondent for Mwk not given to him for execution. There is nothing 
in the contract binding the Government to give to the respondent all 
or any of the printing work referred to in the contract, nor is there 
anything in it to prevent the Government from giving the whole of 
the work, or such part as they think fit to any other printer ” (6). 

In another similar case in England where a town coimcil had 
accepted a tender for the supply of certain goods for twelve months a 
Divisional Court held that a contract was formed by the acceptance 
of the tender (c). One of the Judges thought there was an implied 
obligation on the council’s part not to order goods of that kind elsewhere 
during the term. The case before the Judicial Committee which wc 
have just mentioned was not cited. Unless some sufficient distinction 
can be discovered in the facts (which the present writer has failed to do), 
it is submitted that this judgment is contrary to both principle and 
authority, and ought not to be followed. ^ 

Advertisements of rewards and other so-called “general offers’' 
have also raised questions whether particular acts were proposals of a 
contract capable of being promises by acceptance, or merely the 
invitation of proposals. This will be more conveniently dealt with 
under s. 8. ^ 


6.—A proposal is revoked— 

(1) by the communication of notice of 
made. revocation by the proposer to tbe other 

party ; 

(2) by the lapse of the time prescribed in such proposal 
for its acceptance or, if no time is so prescribed, 

tion [1901] 1 K. 13. 683. The point arose 
in a oxirious manner, the question being 
wliether the tradesman had an interest 
in a contract with the coui\eil (apart 
from any goods being actually ordered) 
which disqTialificd him for election as a 
town councillor. 


[0) li, V. Dnticrs [1900] A. 0. 103, 108. 
Followed in a closely similar case, whore 
the real difToronce between the parties 
was of construction, Sccrcfanj of State v. 
Ma(tho Ham (1028) 10 Lab. 493; A. T. U. 
1929 Lah. 114. 

(r) Gloucester Municipal Election Peti- 
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by the lapse of a reasonable time, without com- S. 6. 
munication of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition 

precedent to acceptance ; or 

(4) by the death or insanity of the proposer, if the fact 

of his death or insanity comes to the knowledge 
of the acceptor before acceptance. 

Notice of Revocation. —^Here sub-s. 1 appears to make it a con¬ 
dition of revocation being effectual that it shall be communicated by 
the proposer or (which is the same thing) by his authority. This was 
probably intended to correspond with the law of England, but a few 
years after the Act was passed the Lords Justices James and Mellish in 
Dickinson v. Dodds {d) used language apparently involving a different 
rule, though that case actually decided only that if an owner of immov¬ 
able property makes a proposal to sell it to one man, and before that 
proposal is answered agrees to sell it to another, and the first, with the 
knowledge of this fact, then formally tenders an acceptance, the pur¬ 
chaser who first actually accepts has the better right to specific per¬ 
formance. It was not decided (though the Judges seem to have 
thought) that knowledge, not communicated by the proposer, that 
the property was sold to some one else was such a revocation of the 
first proposal as in itself made acceptance by the person to whom it 
was made impossible. Acceptance of a proposal which the proposer 
has made it impossible to fulfil is not necessarily unmeaning or inopera¬ 
tive ; the fact that an obligation cannot be specifically performed is 
consistent with the promisor being bound to pay damages for his 
default. Many obligations are from the first incapable of specific 
performance so far as any power of the Court is concerned. It would 
be absurd to hold that a promisor is to go scot-free because by his own 
action he has reduced the possibilities of his obligation from a higher 
to a lower level. The reasons given for the decision in Dickinson v, 

. Dodds have been freely criticised in England; but, as the decision 
itself is not of positive authority in British India in a matter covered 
by the terms of the Contract Act, it does not seem useful to pursue the 
discussion here. The true principle of such cases is stated by Lang- 


(c?) (1876) 2 Ch. Div. 463. 
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dell (e) : “An offer to sell property will not be revoked by a sale of the 
property to some one else. As evidence of a change of mind on the 
part of the offeror, such an act cannot be put higher than a letter of 
revocation sent to the offeree by mail; and yet it is well settled that 
a letter of revocation will not be operative until it is received by the 
offeree (/). Nor will the subsequent sale of the property to some one 
else constitute any legal obstacle to the continuance of the offer. The 
original offeree and the subsequent purchaser cannot, indeed, both 
acquire the property, but they can both acquire a right to it as against 
the seller, together with the alternative right to damages; and this 
is all that a contract secures to one in any case.*’ It has, indeed, 
been suggested by writers entitled to respect ( 5 ^) that an act of the 
proposer inconsistent with his original intention will be operative, 
if it comes in any way to the knowledge of the offeree, as an act which, 
imder s. 3, “ has the effect of communicating ** a revocation of the 
proposal. If this were so, Dickinson v. Dodds Avould be good law 
in British India to the full extent of the reasons there given. But, 
with all submission, the act of selling to one man property already 
offered to another cannot be itself an act which has the effect of com¬ 
municating notice to that other. Such notice must be the effect of 
some other act or event. As in Dickinson v. Dodds, a stranger may 
inform the original offeree that the new transaction, or some such 
transaction, has taken place. This is no act of the party supposed to 
be revoking, and therefore its effect, if any, cannot depend on the words 
of s. 3. It is perhaps needless to consider what would be the result if 
the first offeree in person were to overhear a conversation between the 
vendor and the new purchaser constituting an agreement inconsistent 
with the first offer. We have already expressed a doubt whether the 
true meaning of s. 3 was to ascribe the effect of communicating pro¬ 
posal, revocation, or acceptance, to acts done without any such intent. 
On the whole, we are unable to follow the learned commentators to 
whose interpretation we have referred. 

Revocation not presumed. —As Lord Justice James said, “pn'wia 
facie every contract is permanent and irrevocable, and it lies upon a 

(fi) Summary of tho Law of Contracts, in fact brought to the banker's notice; 
Boston (Mass.), 1880, s. 181. Curtice v. London City it Midlay\d Bank 

{j ) A cheque is not effectually counter- [1908] 1 K. B. 293, C. A. 
manded by a telegram delivered at (g) Cviimingham and Shephard's Indian 
tho bank on which it is drawn but not Contract Act, 9th ed. p. 25. 
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person who says that it is revocable or determinable to show either some S. 6. 

expression in the contract itself, or something in the nature of the 
contract, from which it is reasonably to be implied that it was not 
intended to be permanent and perpetual, but was to be in some way or 
other subject to determination ” (A). This dictum, and the Indian case 
cited in our note, really belong to the subject of interpretation, in cases 
where it is alleged that an option to determine a completed contract is 
conferred by the terms of the contract itself. But the principle that an 
intent to revoke what has once been deliberately uttered will not be 
lightly presumed or too readily inferred appears to be eaually applicable 
to proposals. Moreover, the Act does not explicitly deal with inter¬ 
pretation anywhere. The Lord Justice went on to point out that 
many contracts, those of employment, agency, and the like, are by 
their nature not expected to be of indefinite duration. The agreement 
before him was an agreement for running powers between two railway 
companies. 

Lapse of time for Acceptance. —The rule laid down by sub-s. 2 is 
now elementary. We have already had to cite some of the authorities 
which recognise it. On the point of an acceptance after the expiration 
of a reasonable time bemg too late, there is one direct English authority, 
where it was held that a person who applied for shares in a company in 
June was not boimd by an allotment made in November ( 2 ). In 
another English company case an imderwriting letter contained the 
words “ This engagement is binding on me for two months ” ; they 

(h) Llanelly Ry, and Dock Co, v. L, ds created thereby in favour of the defen- 
N. W. R. Co, (1873) L. R. 8 Ch. 942, 949. dant. The Court said : “ We are unable 
Accordingly, where a contract was made to accept the suggestion that the con- 
between the widow of a Gayawal priest tract in this case was a contract of 
and the defendant whereby the widow service, terminable upon reasonable 
adopted the defendant, a married man, notice. The contract itself indicates 
as her son in order that the defendant some of the circumstances under whicli 
might get his feet worshipped by the it may be terminated, and it is impossible 
cUeniUe of her deceased husband and to hold that the parties intended that 
receive emoluments from them for the the contract should be terminable merely 
benefit of himself and the widow, and at the option of one of the parties ” : 
the contract itself specified the circum- Lachmi Dai Mohutain v. Kissen Lall 
stances under which it might be can- ( 1906 ) 11 C. W. N. 147, citing James L.J. 
celled, it was held that, though the as above. 

adoption was invalid, the contract was (i) Ramsgate Victoria Hotel Co. v. 
not determinable at the mere choice of Montefiore (1866) L. R. 1 Ex. 109. 
the widow so m to affect the rights 
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S. 6. were incapable of operating as a promise, and it was held, with some 

doubt, that their real effect was an offer with a limit of two months for 

acceptance (/). 

Condition precedent to Acceptance.—As to sub-s. 3, it is not very 
easy to see what a condition precedent to acceptance means. The 
words (like several other of the less felicitous phrases in the Act) 
appear to have been bo^^rowed without much reflection from the draft 
Civil Code of the State of New York, completed in 1865 and never 
adopted in its own State. There is nothing in the original context to 
throw light on them. A man proposing a contract may request either 
a single act, or several acts, or a promise or set of promises, or both acts 
and promises, as the consideration for a promise which he offers. The 
other party may do something obviously inconsistent with performing 
some or one of the things requested. This amounts to a tacit refusal, 
and accordingly the proposal is at an end (see p. 41, above), and tlie 
parties can form a contract only by starting afresh. If the fact amounts 
to a refusal, there is no manifest reason for calling it failure to fulfil a 
condition precedent. The term is not used in this connection in English 
books. Everything required on the acceptor’s part to complete an 
acceptance would rather seem to be part of the acceptance itself. This 
sub-section does not appear to have been judicially interpreted, or 
indeed to have any very material effect. 

Death or insanity of proposer.—The provision made by sub-s. 4 
is quite clear. It is a variation from English law, where on the one 
hand it is imderstood that “ the death of either party before acceptance 
causes an offer to lapse,” without any qualification as to notice, and on 
the other hand it does not seem that supervening insanity of the 
proposer operates as a revocation at all, since the contract of a limatio 
is only voidable and not void. If an offer is addressed to a man who 
dies without having accepted or refused it, his executors have no power 
to accept it cither in England or in British India. For the proposer 
cannot be presumed to have intended to contract with a deceased 
person’s estate. This is very different from the case of one who 
accepts a proposal without knowing that the proposer is dead. 

Refusal.—The rejection of a proposal by the person to whom 
it is made is wholly distinct from revocation, and is not within this 

(j) Hindletfs Ca^c [1896] 2 Cb. 121, C. A. 
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section. A counter-offer proposing different terms has the same gs. 6, 7. 
effect as a merely negative refusal; it is no less a rejection of the 
original offer, and a party who, having made it, changes his mind, 
cannot treat the first offer as still open (k). 


7 . —In order to convert a proposal into a promise, the 

Acceptance must acceptance must— 
be absolute. (1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable manner, 
unless the proposal prescribes the manner in which 
it is to be accepted. If the proposal prescribes a 
manner in which it is to be accepted, and the 
acceptance is not made in such manner, the pro¬ 
poser may, within a reasonable time after the 
acceptance is communicated to him, insist that 
his proposal shall be accepted in the prescribed 
manner, and not otherwise ; but if he fails to do 
so, he accepts the acceptance { 1 ). 


Certainty of Acceptance. —The rule of the first sub-section is in 
itself obviously necessary, for words of acceptance which do not corre¬ 
spond to the proposal actually made are not really an acceptance of 
anything, and, therefore, can amount to nothing more than a new 
proposal, or, as it is frequently called, a coxmter-ofier. The difficulties 
which occur under this head are difficulties not of principle but of 
construction, the question being in every case whether a particular 
communication is to be imderstood as a real and absolute acceptance, 
or as introducing a condition or qualification which makes it only a 
stage in a course of negotiation capable of leading, but not necessarily 
leading, to a concluded contract. Sometimes additional words that 
seem at first sight to make the acceptance conditional are no more than 


(ft) Hyde v. Wrench (1840) 3 Beav, 
334; not otherwise in India, Nihal 
Chand V. Amar Nath (1926) 98 I. C. 272. 
8Lah.L.J.434; A.I. R. 1926Lah. 645. 

(0 “ Xheae sections [7, 8 and 9] must 
^ read without reference to the English 
law on the subject ”; Ashworth J., 

Mad v. Tata Induetnal Bank 

i.o. 


(1927) 49 All. 674, 677; 100 I. C. 1023; 
A. 1. B. 1927 All. 407; qu. whether 
provoked by irrelevant citations (argu¬ 
ment not reported), but the language is 
clearly too wide ; the real meaning must 
be that English decisions cannot prevail 
against the clear words of the Act. 


4 
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S, 7, the expression of what the law implies, as where in England an offer to 

sell land is accepted “ subject to the title being approved by our 
solicitors.*’ The reasonable meaning of this appears to be not to make 
a certain or uncertain solicitor’s opinion (which might be arbitrary) 
final, but only to claim the purchaser’s common right of investigating 
the title with professional assistance and refusing to complete if the 
title proves bad (m). Again, the offer of a new contract may be 
annexed to an absolute acceptance so that there is a concluded contract 
whether the new offer is accepted or not (n). On the other hand, 
reference to special conditions not known to the other party (o), as 
distinguished from terms already made part of the proposal (p), will 
prevent an acceptance from being final. So will a reference to future 
unspecified terms “ to be arranged,” or the like, between the parties or 
their agents (q). But an acceptance on condition, coupled with an 
adimssion that the condition has been satisfied, may be in effect 
unconditional (r). 

Although there can be no contract without a complete acceptance 
of the proposal, it is not universally true that complete acceptance of 
the proposal makes a binding contract; for one may agree to all the 
terms of a proposal, and yet decline to be bound until a formal agree¬ 
ment is signed (s), or some other act is done. This is really a case of 
acceptance with an added condition, but of such special importance as 
to call for separate mention. There may be an express reservation in 
such words as these : “ This agreement is made subject to the prepara¬ 
tion and execution of a formal contract (^), Or a proposal for insur- 

(187-4) L. R. 10 C. P. 102; Loclett v. 
Kormmi-Wn'ghl [1025] 1 Cli. 66. 

(r) JMcr/s v. Securi/j/ Co. [1897] 1 
Q. B. Ill, C. A. Tho principle is sound 
but its application in tho particular case 
doubtful; SCO 7^/ic KquiUiblc t'irc and 
Accident Office v. The Oh ing ll'o Hong 
[1907] A. C. 96. 101. 

(«) ** If to a proposiil or offer an assent 
1)0 given subject to a provision ns to a 
contract, then tho stipulation as to tho 
contract is a term of tho assent, and 
there is no agreement independent of that 
stipulation ” : Chinnock v. Marchioness 
of Ely (1865) 4 D. J. S. 638. 646. 

(0 Winn V. Hull (1877) 7 Ch. D. 20; 


(m) Ilnssey v. llorne’Paync (1879) 4 
App. Cns. ,311. 322, per Lord Cairns 
(followed, 'Preacher tO Co. v. Mahomedally 
(1911) ,J5 Bom, HO). Tho decision of 
tho C. A,, who had taken a dilTcrcnt 
view on this point, was afiirmed on other 
grounds. 

(n) Sir Mahomed Yusuf v. Secretary of 
State (1920) 22 Bom. L, R. 872 ; 45 Bom. 
8 ; 571.C.971. Tho term “ countcr-olTcr^' 

is clearly not tho right ono to uso in this 
view of tho facts. 

(o) Jones V. Daniel [1804] 2 Ch. .332. 

(p) FUby V. Ilounsell [1896] 2 Ch. 737. 
(//) Hoyieyman v. Marryatt (1857) 6 

IT. Ti. C. 112; Stanley v. Doxcdcsu'ell 
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ance may be accepted in all its terms, but with the statement that there S. 7, 

shall be no assurance till the first premium is paid. Here again there 
is no contract, but only a counter-ofier, and the intending insurer may 
refuse a tender of the premium if there has meanwhile been any material 
change in the facts constituting the risk to be insured against (u). 

Where there is no precise clause of reservation, but the acceptance is 
not obviously unqualified, it becomes a question of construction whether 
the parties intended that the terms agreed on should merely be put into 
form {v)y or whether they should be subject to a new agreement the 
terms of which are not expressed in detail (w), and this must be deter¬ 
mined by examination of the whole of a continuous correspondence or 
negotiation. It will not do to pick out this or that portion which, if 
it stood alone, might be sufficient evidence of a contract {x). But 
where it appears that a complete contract was formed by unqualified 
acceptance of an offer at a certain date, subsequent negotiations will 
have no effect unless they amount to a new agreement (y). 

In British India it has been laid down, in accordance with English 
law as well as with the terms of the Act, that an acceptance with a 
variation is no acceptance ; it is simply a coimter-proposal, which must 
be accepted by the original promisor before a contract is made (z). 

Thus where an offer was made for the purchase of certain goods which 
were to be ordered out from Europe, an acceptance “ free Bombay 
Harbour and interest,” being a term not contained in the offer, was 
held to be no acceptance within the meaning of this section. Where 
a buyer signed a bought note after inserting therein in Chinese certain 
terms which were not in the sold note previously signed by the seller. 


Finch, Sel. Ca. 81, followed in Hatzfeldt- 
Wildenburg v. Alexander [1912] 1 Ch. 
284; Hossdah v. Denny [1921] 1 Ch. 57, 
C. A.; cp. the cases cited in note (q), 
last page. 

(w) Canning v. Farqnhar (1886) 16 
Q* B. Div. 727; see especially per 
Bindley L. J. at p. 733. 

(v) Harichand Manckaram v. Oovind 
Duxrmn Gokkale (1922) L.R. 50 I. A. 25; 
47 Bom. 335; 71 I.C. 763. 

(w) Jessel M.R. in Winn v. Bull, 
note (i) above. 

(•r) Hussey v. Horne-Payne (1879) 4 


App. Cas. 311; Aryodaya 8, do W. Co. v. 
Javalprasad (1903) 5 Bom. L. R. 909. 

{y) Perry v. Suffields Ltd. [1916] 2 Ch. 
187, C. A. 

( 2 ) Per Cur., Haji Mahomed v. Spinner 
(1900) 24 Bom. 510, 523. Here the 
plaintiffs maintained that the additional 
term was already implied in the offer 
by a previous course of dealing or other¬ 
wise. The defendant maintained that 
there was a contract without that term. 
The Court held that there was no contract 
at all. 


4 —2 
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additional terms in Chinese {a). In such a case the acceptance with 
a qualification is in its nature a counter-proposal which, if accepted 
by the proposer, would constitute an agreement (6). The English 
authorities have also been followed on the point that parties are free 
to provide that the agreement shall not be complete and operative 
until its terms are reduced into writing, or are embodied in a formal 
document, and that it is a question of interpretation whether they 
have done so or not. Where, however, there is no such stipulation 
express or implied, the mere circumstance that the parties intend to 
put the agreement into writing or in a formal instrument will not 
prevent the agreement from being enforced, assuming, of course, that 
an agreement otherwise complete and enforceable is proved (c). The 
circumstance that the parties do intend a subsequent agreement to be 
made is evidence to show that they did not intend the previous negotia¬ 
tions to amount to an agreement, though not conclusive ; they will be 
bound by a previous agreement “ if it is clear that such an agreement 
has been made (d). AVhere, however, the formalities are not of the 
parties’ selection, so that nothing turns upon the intention of the 
parties, no inference against a concluded agreement can be drawn 
from the non-completion of these formalities. Thus, while a suit was 
pending the parties entered into a witten agreement whereby the 
plaintiff agreed to accept the property of the defendant in adjustment 
of the suit. The agreement was not recorded as required under s. 98 
of the Code of Civil Procedure then in force, being Act VIII. of 1869 
[now Code of Civil Procedure, 1908, 0. 21, r. 2]. It was not, therefore, 
such a final adjustment of the suit as precluded the case from being 
proceeded with. The plaintiff, taking advantage of that fact, pro¬ 
ceeded with the suit, and obtained a decree against the defendant. 
The defendant subsequently brought a suit against the plaintiff for 
damages for breach of the agreement; and it was held that he was 
entitled to damages, there having been a binding agreement between 

(а) Ah Shain Shoke v. Moothia Cheity xcay Co, (1887) 2 App. Ca. 666; 

(1899) 4 C, W. N. 463. v. Brass (1877) L. R. 3 Q. B. D. 667 ; 

(б) Bhagtvandas v. Shiv Dial (1913) Bonnexcell v. JeaHjw (1878) L, R. 8 

Punj. Roc., no. 92, whore tho counter- Ch. D. 70 ; and so© note (w) above, 
proposal was accepted. (d) Bidgway v. TFAarton (1866-67) 6 

(c) Whymptr v. BuckU (1870) 3 All. H. L. 0. 238, 264. 

469, citing Brogden v. Metropolitan Bail- 
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the parties, though the formality of recording the agreement was not 
completed (e). Such cases, however, must be distinguished from 
those where the negotiations have not led to a concluded agreement. 
Thus in Koylash Chunder v. Tariney Churn (/) the defendant wrote 
to the plaintiff: “ The value of your house has been fixed through the 
broker at Rs. 13,125. Agreeing to that value, I write this letter. 
Please come over to the office of my attorney between three and 
four this day with the title deeds of the house and receive the earnest/' 
In reply the plaintiff wrote : “ You having agreed to purchase our 
house for Rs. 13,125, have sent a letter thi’ough the broker, and wo 
are agreeable to it, and we will be present between three and four 
this day at your attorney’s, and receive the earnest.” The plaintiff 
and the defendant met at the attorney’s office, but the attorney 
was absent, and accordingly no inspection of title deeds or payment 
of the earnest money took place. The plaintiff sued the defendant 
for specific performance, but it was held that there was no binding 
contract, as two important matters—namely, inspection of the deeds {g) 
and the amount and payment of the earnest money—were left to be 
arranged at the attorney’s office. Garth C. J. said: “ As regards 
the earnest money, it must be observed that both parties treat that 
as an element in the bargain. . . . Suppose the meeting had taken 
place, and the parties had been unable to agree as to the amount of the 
earnest money, how coiild it possibly have been said that they had 
arrived at any binding agreement ? ” Qi). A provision in an agreement 


S. 7 


(e) ThoUi Venkaiachellasami v. KruU 
?wwau-my(1874)8M.H.C. 1. SeeMulla’s 
Code of Civil Procedure, 9th ed. pp. 635 
sqq. 

(/) (1884) 10 Cal. 588. 

(s') It looks as if there had been some 
misapprehension here. In English prac¬ 
tice, at any rate, a contract for purchase 
of land is not suspended until the title 
has been shown ; there is a complete 
contract as soon as all the terms— 
including special conditions, if any, as 
to title—have been agreed upon, subject 
to the purchaser’s right to rescind, or to 
compensation, if a title is not shown 
according to tho contract, and often, hy 
agreement, to the vendor’s right to 


rescind if he cannot remove any objection. 

(A) It looks very much as if some well- 
known customary proportion of earnest 
money was really intended the parties, 
but apparently there was no proof of 
this. In Sreegopal v. Itanichurn (1882) 
8 Cal. 856, a document purporting to 
he an agreement relating to the sale 
of a house was made “ subject to the 
approval of the purchaser’s solicitor,” 
and it was held, citing Hudson v. Buck^ 
7 Ch. D. 683, and Hussey v. Horne- 
Payne (in 0. A.), 8 Ch. R. 670, that there 
was no complete contract between the 
parties until the title was approved by 
the purchaser’s solicitor, who was for 
that purpose constituted the sole and 
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s. 7 . for the sale of a house that ‘‘ on approval of the title by the purchaser’s 

solicitor the purchase money should be paid ” has not the effect of 
rendering the completeness of the agreement conditional upon the 
approval of the title by the solicitor, but of simply fixing the time 
for the payment of the purchase money without waiting for a con¬ 
veyance (i). 

Apparent without real Acceptance. —In exceptional circumstances 
there may be an unconditional acceptance in terms of a proposal which 
in fact the parties do not understand in the same sense, and which 
neither party is estopped from understanding in his own sense. Here 
the acceptance is merely apparent, and no contract is formed. Such 
cases are better postponed till we come to s, 13, which see. 

Manner of Acceptance [sub-s. 2,]—proposal must be accepted 
according to its terms. Therefore, if the proposer chooses to require 
that goods shall be delivered at a particular jdace, he is not bound to 
accept delivery tendered at any other place {j). It is not for the 
acceptor to say that some other mode of acceptance wliich is not 
according to the terms of the proposal will do as well. 

The present sub-section, however, throws on the proposer the 
burden of notifying to the acceptor that an acceptance not in the 
prescribed manner and form is insufficient, and he remains bound if he 
fails to insist on an acceptance such as he required. No previous or 
subsequent authority for this has been found in the Common Law, nor 
does analogy seem to favour it. 

At all events, one party to a negotiation cannot impose on the 


alx-soluto jiulgc as to whether or not 
there was a good title, provided ho acted 
reasonably and bona fide. This case 
aeoins, however, of doubtful authority, 
as Wilson J. did not feel free to follow 
tlic opinion expressed by Lord Cairns in 
Hussey v, Ilornc-Payne in tho House of 
Lords (seo p. CO above), which would 
presumably bo uphold by tho Judicial 
Committee. It would bo a misfortune to 
Indian jurisprudence if English decisions 
made with regard to tho very peculiar 
English conditions of land title and 
transfer were to bo followed literally and 
indiscriminately by tho Indian Courts. 


(i) Cohen v. Sutherland (1890) 17 

Cal. 919. 

(j) Kliasoii v. Henshaxo (1819) Sup. Ct. 
U. S., 4 Wheaton, 225. A commimieu- 
tion by post of any demand or offer 
generally authorises tho post as a proper 
modo of conveying tho answer, but a 
general authority to pay a sum duo by 
remittance through tho post will not 
axithoriso tho unusual practice of en¬ 
closing considerable sums of coin or 
negotiable notes in a post letter : Mitchell 
Henry v. Norwich U niou /tisamnee Society 
[1918] 2 K.B. 07, C. A. 
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✓ 


Other the burden of expressly refusing either an original offer or a 
counter-offer by saying that he will assume acceptance imless he hears 
to the contrary (^). Assent to his terms is a positive act within the 
other party s discretion, and he has no right to presume it. Neglect to 
answer a business offer is certainly not, as a rule, prudent or laudable; 
still there is no legal duty to answer at all. 


8 . 


-Performance of the conditions of a proposal, or 
the acceptance of any consideration for a 

Acceptance by . i . i • i -i ^ 

performing condi- reciprocal promise which may be offered 

coTsTderaMon!^^^ ^ proposal, is an acceptance of the 

proposal. 


General Offers.—The terms of this section are very wide. Nothing 
like them occurs in the original draft of the Indian Law Commissioners, 
nor, so far as known to us, in any authoritative statement of English 
law. They appear to have been taken from the draft Civil Code of New 
York, with slight verbal alteration. In the absence of illustrations, 
their intended scope is not very clear. It seems, however, fairly certain 
that the division of the subject-matter of the section into two branches, 
performance of the conditions of a proposal ” and “ acceptance of any 
consideration for a reciprocal promise which may be offered with a 
proposal,” corresponds to the general division of proposals into those 
which offer a promise in exchange for an act or acts and those which 
offer a promise in exchange for a promise. We have already noted 
on s. 2 (a) and (b) (p. 14, above) that the word proposal, as defined by 
the Act, seems to be limited to the offer of a promise. Accordingly 
“ performance of the conditions of a proposal ” seems to be nothing else 
than doing the act requested by the proposer as the consideration for 
the promise offered by him, as when a tradesman sends goods on 
receiving an order from a customer. The only previous definition of 
acceptance in the Act is that a proposal is said to be accepted when the 
person to whom it is made “ signifies his assent thereto ” (s. 2 (b)). 
This has to be read with the provisions as to communication in ss. 4 and 
7. So far there might have been doubt whether acceptance can ever 
be binding without communication ; and, indeed, the present section 


(k) Felihouse v. Bindley (1862) 11 61 . Mahomed y. Spinner 

C. B. N. S. 869; 132 R. R. 784 ; Finch. (1900) 24 Bom. 510 624. 

L, 


Ss. 1, 8. 
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S. 8, does not expressly dispense with communication in any case. Never¬ 
theless it appears, in its first branch, to recognise the fact that in the 
cases in which the offeror invites acceptance by the doing of an act “ it 
is sometimes impossible for the offeree to express his acceptance other¬ 
wise than by performance of his part of the contract ” (Z). The most 
obvious example is where a reward is publicly offered to any person, 
or to the first person, who will recover a lost object, procure certain 
evidence, or the like. Here the party claiming the reward has not to 
prove anything more than that he performed the conditions on which 
the reward was offered, which conditions may or may not include com¬ 
munication by him to the proposer. In the simple case of a reward 
proposed for something in which the proposer has an obvious interest, 
there is not likely to be any other question than what the terms were, 
and whether they have been satisfied by the claimant. There is some 
authority for construing the terms liberally in favour of a finder (m). 
But analogous or seemingly analogous cases may be less simple. 
There may be questions whether the offer was sufficiently certain or 
whether it was intended, or could reasonably be taken, as the offer of a 
contract at all. In England an open letter of credit authorising the 
addressee to draw on the issuer to a specified extent, and requesting 
“ parties negotiating bills under it to endorse particulars,” has been 
held to amount to a general invitation or request to advance money 
on the faith of such bills being accepted, and to constitute a contract 
with any one so advancing money while the credit remained open (n). 
This is undoubted law, but the same cannot be said of the judgments 
which have held (in the circumstances, not quite decisively) that when 
a sale by auction is advertised as without reserve the auctioneer makes 
a general offer to bidders, which becomes a binding promise to the 
highest bona fide bidder, and gives him a right of action “ as upon a 
contract that the sale shall be without reserve ” (o) j and that a railway 

(1867) L. K. 2 Ch. 391 ; Eiuch, Sol. Ca. 
40. 

(o) Warlow v. Harrison (1859) I E. & 
E. 309, Ex. Ch. TNvo mombors of tho 
Court preferred to say that tho auctioneer 
was liable as on a warranty that he had 
aiitliority to sell without reserve. Prob* 
ably courts of first iustanco in England 
are bound to follow tliis case. See 
JofiJiston V. Boj/cs [1899] 2 Ch. 73, 77. 


(0 Anson, Law of Contract, p. 25, 
17th cd. 

(nj) Offer of reward to any o!U 3 tracing 
a lost boy and bringing him homo held to 
be earned by finding and prompt notifi¬ 
cation : liar Bhojan ImI v, liar Charan 
Lai (1925) 23 All. L. J. 655 ; 88 I. C. 908 ; 
A. I. R. 1025 All. 539. 

(n) Re Agra and Masterman'a Bankt 
Lx parte Asiatic Banking Corporation 
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company’s timetable is a general proposal to run trains according to s. g. 
tbe liable, wbich is accepted by an intending passenger tendering the 
price of a ticket (^). These last-mentioned cases, at any rate, mark 
the extreme limit of effective proposals of a contract as distinguished 
from the invitation of proposals by a general statement of the terms 
on which one is minded to do business. It has been held, on the other 
hand, that when particular goods are advertised for sale by auction 
the auctioneer does not contract with any one who attends the sale, 
intending to purchase those goods, that they shall be actually put up 
for sale (g'); and that an advertisement for tenders for goods to be sold 
is not a proposal capable of being a contract to sell to the highest 
bidder, but “ a mere attempt to ascertain whether an offer can be 
obtained within such a margin as the sellers are willing to adopt ” (r). 

In some cases the difficulty of ascertaining the acceptor, if the announce¬ 
ment is treated as a proposal, is enough to dispose of the question. A 
second-hand bookseller’s catalogue is not a series of offers, but only 
invitation of offers ; for if the catalogue had the effect of proposing a 
sale of every book to the first person who paid or undertook to pay 
the marked price, the bookseller would be bound to decide at his peril, 
as between practically simultaneous applicants, whose acceptance was 
first in order of time, and this might involve obscure matters of both 
fact and law. Clearly the bookseller does not mean to tie his hands in 
this way, nor can any reasonable customer suppose that he does. In 
fact, interpretation must be largely guided, in this class of transactions, 
by business usage and common sense. Where the acceptance of a pro¬ 
posal consists of the performance of the condition of the proposal, the 
contract is made at the place where the condition is performed ( 5 ). 

Acting on offer—^when sufficient Acceptance. —The nature of the 
acceptance required in these cases was considered by the English Court 
of Appeal in Carlill v. Carbolic Smoke Ball Co. {t). The defendant 
company, being the proprietor of the “ carbolic smoke ball,” a device 
for treating the nostrils and air passages with a kind of carbolic acid 

ip) Dent(m v. O. N. R. Co. (1856) 6 
E. & B. 860, It was also held that an 
a^Jtion for deceit would lie on the facts. 

This opinion is not easy to reconcile with 
later authorities. See Pollock on Torts, 

13th ed. 305. 

(?) Harris v. Nickerson 1873) L. R. 8 


Q, B. 286. 

(r) Spencer v. Harding (1870) L. R. 6 
C. P. 661. 

( 5 ) Sitaram Marwari v. Thompson 
(1905) 32 Cal. 884. 

(0 [1893] 1 Q. B. 256. 
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S, 8. snuff, issued an advertisement offering £100 reward to any person who 

should contract influenza (or similar ailments as mentioned) after 
having used the ball as directed. It was also stated that £1,000 was 
deposited with a named bank, “ showing our sincerity in the matter.” 
The plaintiff bought one of the smoke balls by retail, did use it as 
directed, and caught influenza while she was still using it. 
Hawkins J. (u) held in a considered judgment that she was entitled 
to recover £100 as on a contract by the company. The Court of Appeal 
held that the defendant company could not be heard to say the offer 
was not meant seriously; that the terms, though rather vague, were 
capable of a certain meaning, and at least included the event, which 
had happened, of the plaintiff taking influenza while still using the 
remedy ; and that, if the offer was unguarded and improvident, that 
was the defendant’s own folly and no answer to the plaintiff’s claim. 
There was an offer to any one who performed the condition (namely, 
of using the smoke ball as directed) on the faith of the advertisement; 
and by such performance it became a contract, not absolute, but 
subject to the further independent condition of the user contracting 
influenza or the like while using the remedy, and perhaps during some 
reasonable time afterwards. (As to conditional, or, as the Act calls 
them, contingent contracts in general, see Chap. III., below, ss. 31 sqq.) 
As to the objection that to complete the plaintiff’s acceptance of the 
offer there must either be communication to the defendant or some act 
of a public natuie, Bowen L.J. said {v): “ One cannot doubt that, 
as an ordinary rule of law, an acceptance of an offer made ought to be 
notified to the person who makes the offer, in order that the two minds 
may come together. . . , But there is this clear gloss to be made 
upon that doctrine, that, as notification of acceptance is required for 
the benefit of the person who makes the offer, the person who makes 
the offer may dispense with notice to himself if he thinkR it desirable 
to do so, and I suppose that there can be no doubt that where a person, 
in an offer made by him to another person, expressly or impliedly 
intimates a particular mode of acceptance as sufficient to make the 
bargain binding, it is only necessary for the other person to whom such 
offer is made to follow the indicated method of acceptance ; and if the 
person making the offer expressly or impliedly intimates in his offer 


{«) The facts were not disputed. Seo 
tho report in the Court below, [1892] 2 


Q. B. 484. 

{v) [1803] 1 Q. B. at p. 260 
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that it will be sufficient to act on the proposal without communicating s. 8. 
acceptance of it to himself, performance of the condition is a sufficient 
acceptance without notification.” Cp, s. 7 (2), p. 49, above. 

It was said without hesitation, several years earlier, by a very 
learned American writer, that “ in a unilateral contract ”—where 
a performance is given for a promise—an acceptance in terms may be, 
and commonly is, dispensed with ” (w). Earlier still the question had 
been judicially thrown out: “ If a man writes, * Send me such and 
such goods, and I will pay for them,’ is not the sending of the goods, ‘ 
without more, an acceptance of the offer ? ” (x). Perhaps it would 
now be a safe and more elegant way of stating the law to say that a 
proposal is in every case accepted by performance of its conditions (or 
perhaps, more accurately, by compliance with its terms); that com¬ 
munication by the acceptor to the proposer or his authorised agent is 
necessary when the terms consist of or include a counter-promise (for 
there is no promise at all without communication) (y ); but that when 
only acts are required the communication of their performance may or 
may not be added as a term of the offer at the will of the proposer, 
which may be either express or inferred from the nature and circum¬ 
stances of the proposal {z). From this point of view, the present 
section of the Act would be logically prior to s. 7. 

Does an act done by a person in ignorance of the proposal amoxmt 
to “ performance of the conditions of the proposal ” within the meaning 
of this section ? According to the High Court of Allahabad it does not. 

The plaintiff in that case was in the defendant’s service as a munib. 

The defendant’s nephew absconded, and the plaintiff volunteered his 
services to search for the missing boy. In his absence the defendant 
issued hand-bills offering a reward of Rs. 501 to any one who might find 


(w) Langdell, Summary of the Law 
of Contracts, s. 12; cp. Harriman on 
Contract, § 48, 2nd ed. 

(®) Cresswell J. in Harvey v. Johnston 
(1848) 6 C. B. 295, 304; 77 R. R. 328, 
332. The suggestion appears to have 
escaped the notice of text-writers for 
many years. 

(y) Even the English doctrine (im- 
known in India) that a covenant by deed 
IS binding without communication to the 
covenantee is no real exception. The 


maker of the deed is bound, not because 
a promise not communicated can of itself 
be binding, but because he has solemnly 
acknowledged himself to be bound. 

{z) Definite proposals (e.y., to guarantee 
a particular ascertained or ascertainable 
debt) must be distinguished from ex¬ 
pressions of undefined willingness which 
only invite a proposal, see Banga Bam 
ThaJcar Das v. Baghbir Singh (1928) 113 
I. C. 780; A. I. R. 1928 Lah. 938, and 
commentary on s. 5 above. 
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S. 8. out the boy. The plaintifit traced him and claimed the reward. The 

plaintiff did not know of the hand-bills when he found out the boy. 
Held that the plaintiff was not entitled to the reward (a). The Court 
declined to follow the English case of Williams v. Carwardine (6) as an 
authority that if A. offers a promise for an act, and B. does the act in 
ignorance of the offer, B. is nevertheless entitled to claim performance 
of the promise from A. There has been another somewhat peculiar case 
before the Judicial Committee (c). The plaintiff was a grandniece of 
Papaimna, a w'ealthy Hindu widow, and was brought up by her from 
early age. At the age of foiirteen the plaintiff was married to an 
ex-zamindar who owned property of considerable value. Papanima 
was anxious that the plaintiff, although married, should continue to 
live with her, and she promised that if the plaintiff and her husband 
would reside with her, she would make provision for her on a fairly 
ample scale by the purchase of immovable property for her. The 
plaintiff and her husband accordingly lived with Papamma. In 1893 
Papamma bought a village in her own name, but, as she stated, for the 
appellant. Dissatisfaction arose because it was not transferred to the 
plaintiff, and the husband consequently ceased to reside with Papamma. 
Papamma sent messages to the husband asking him to return, but he 
did not return. In October, 1893, Papamma wrote a letter in her own 
hand to the plaintiff herself stating that the village had been purchased 
for the appellant and would be transferred to her upon the writer’s 
death. The plaintiff and her husband thereafter resided with Papamma 
until Papamma’s death in 1899. After Papamma’s death the plaintiff 
instituted a suit for a declaration that she was entitled to the village 
and for possession thereof. Their Lordships held that the letter of 
October, 1893, constituted a promise which was accepted by the 
plaintiff, and that there was a completed contract which entitled the 
plaintiff to possession of the village : “ The Board is of the opinion 
accordingly that there has been a completed contract. Papamma 
accomplished her desire, and she obtained the consideration which she 
had so much at heart. Acceptance of her terms and compliance with 
her stipulation were made. The Avords [sic] of Lord St. Leonards in 

(а) Lalman Shukla v. Qauri Dutl (1013) decision is not received in that sense in 

11 All. L. J. 489. England. 

(б) (1833) 4 B. & A. 621, 38 R. R. (c) Malraju Lahshmi FeniUi^j/amma v. 

328. It is doubtful whether the Court Venfca/a Roo (1016) L. R. 

intended so to decide ; at any rate the 43 I. A. 138 ; 39 Mad. 600 ; 34 I.C. 021. 
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Maunsdl v. Hedges {d) might be asked here : ' Was it not a proposal, g^ 

with a condition, which being accepted, was equivalent to a contract ? ’ 

Their Lordships do not doubt that it was ” (e). 

Acceptance by receiving consideration. —The second branch of the 
section as to “ acceptance of any consideration,” etc., is rather obscure. 

It is hard to say with any certainty what particular class or classes 
of transactions it covers, and the words seem more appropriate to gifts 
or transfers of property than to contracts. It is generally sound 
principle, no doubt, that what is offered on conditions must be taken 
as it is offered. The use of the word “ reciprocal ” is curious, for it 
hardly fits the most obvious class of cases, as where goods are sent on 
approval, and the receiver keeps them with the intention of buying 
them. Here the seller need not and commonly does not offer any 
promise, and there is therefore no question of a reciprocal promise as 
defined in the Act (s. 2 (f) ). No doubt the acceptance of an offered 
consideration, as such^ amounts to giving the promise (whether 
reciprocal or not) for which it was offered, or else raises an equivalent 
obligation. But a thing which is offered in one right and for one 
purpose may be taken under a different claim of right and with a 
different intent; and in that case (which is exceptional but of some 
importance) the legal resxilt will not be a contract between the parties, 
whatever else it is capable of being, unless indeed the party receiving 
the thing so conducts himself as to lead the proposer reasonably to 
conclude that there is an acceptance according to the offer; and then 
the proposer can hold him liable on the umversal principle that a 
man’s reasonably apparent intent is taken in law to be his real intent. 

We cannot suppose that the present section is intended to preclude all 
inquiries of this kind by making every receipt in fact of a thing offered 
by way of consideration a conclusive acceptance of the proposal. It 
has been applied however to the case of a bank’s customer receiving 
notice, which he did not answer, of an increase in the rate of interest 
on overdrafts, and afterwards obtaimng a further advance ; held that 
he accepted a consideration offered by the bank within the terms of 
this section (/). 

(/) Qaddar Mai v. TcUa Industrial 
Bank (1927) 49 All. 674; 100 I. C. 1023; 

A. I. R. 1927 All. 407. 


id) (1864) 4 H. L. C. 1039. 

(«) L. R. 43 I, A., at p. 140; 39 Mad., 
p. 522. 
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S. 9. 


9.- In SO far as the proposal or acceptance of any 

JVoniiso.^, rx- proniisc is made in words, the promise is 
prrss nnfi implied. cxpress. Til SO far OS such proposal 

or acceptance is made otherwise than in words, the promise 
is said to be imjilied. 


Express and tacit promises.—This section assumes rather than lays 
flown that which we have already found it needful to mention in the 
course of the commentary, namely, that both proposals and acceptances 
may take place without express words. An implied promise, in the 
sense of the Act, is a real promise, though not conveyed in words. It 
must be distinguished from the promises frequently said in English 
books to be implied by law, which were fictions required by the old 
system of pleading to bring cases of “ relations resembling those created 
by contract ” (ss. 68-72, below) within the recognised forms of action, 
and sometimes to give the plaintiff the choice of a better form of action. 
Thus, if the plaintiff desired to sue for a liquidated sum in the general 
form of assu7fi'psH instead of in the less convenient form of d-ebt, the law 
conclusively “ implied ” a promise to pay the debt, though there might 
not have been any promise in fact. The actual 2 >romise “ made other¬ 
wise than in words ” is a matter of fact which in common law practice 
would be established by the verdict of a jury ; whereas in the case of 
the fictitious promise a jury might have to find the facts on which the 
law proceeded, but would not have been allowed to find that there 
was no real promise. 

A tacit promise may be implied from a continuing course of 
conduct as well as from particular acts. Thus an agreement between 
partners to vary the terms of the partnership contract may “ either be 
expressed or be implied from a uniform course of dealing ” (s, 252, 
p. 701 below, which reproduces well-settled English law). Again when 
a customer of a bank has not objected to a charge of compound interest 
in accordance with the usual course of business there is an implied 
promise (g). Where parties have acted on the terms of an informal 
document which has passed between them, but has never been execxited 
as a written agreement or expressly assented to by both, it is a question 


(g) Harula^ Rancliordas v. MercaiUile Mai v. Tata InduslHal Bank, noto (/) 
Bank of India (1920) L. R. 47 I. A. 17; 44 above, where no usual course of business 
Bom. 474 ; 55 T. 0. 522 (dist. in Oaddar was proved). 
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of fact whether their conduct establishes an implied agreement to be 
bound by those terms (A). 

The language of the section appears to assume that the terms of a 
contract may be (as undoubtedly they may, by familiar law and 
practice) partly express and partly implied. A term which, in the 
opinion of the Court, results from the true construction of the language 
used by the parties may be said to be implicit in that language, but in 
the sense of the present section it is not implied ; for it is contained 
in the words of the agreement (i), though not apparent on the face 
of them. But there is a class of cases, of considerable importance 
in England, where the parties are presumed to have contracted with 
tacit reference to some usage well known in the district or in the trade, 
and whatever is prescribed by that usage becomes an additional term 
of the contract, if not contrary to the general law or excluded by 
express agreement. Such terms are certainly implied, as resulting 
not from the words used, but from a general interpretation of the 
transaction with reference to the usual understanding of persons 
entering on like transactions in like circumstances. In India the only 
cases of this kind which have been reported in the High Courts appear 
to be on implied contracts to pay interest. Such a contract may exist 
by reason of mercantile usage (i). The ground on which usages of this 
kind are enforced is not that they have any intrinsic authority, but 
that the parties are deemed to have contracted with reference to them. 
They need not, accordingly, be ancient or imiversal. It is enough that 
they are in fact generally observed by persons in the circumstances and 

condition of the parties. 


S, 9. 


(A) Brogden v. Meiropolitan Eailtvay 
^0* (1877) 2 App. Ca. 666. This might 
a-lfio be regarded as a case of acceptance 
ty acting on the terms of a proposal. 

(i) We say agreement^ not necessarily 
It often depends on the true 
construction of an agreement whether it 
*3 a contract or not; and for this purpose 
there is no difference between express 
implied terms, see Meherulla v. 

Sariatulh (1929) 67 Cal. 1093, 1095. 


(j) Juggomohun Okose v. ManicJcchvnd 
(1859) 7 M. I. A. 263, a new trial was 
.ordered on the ground that the evidence 
of mercantile usage had not been suffi¬ 
ciently considered. On the new trial the 
evidence was found insufScient, and on 
a fresh appeal the Judicial Committee 
refused to disturb the judgment: Juggo- 
mohun Ghose v. Kaisreechund (1862) 9 
M. I. A. 260. 
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S. 10. 


CHAPTEK II. 


agree- 


What 
ments arc con 
tracts. 


Of Contracts, Voidable Contracts and Void 

Agreements. 

10.—All agreements are contracts if they are made 

by the free consent of parties competent to 
contract, for a lawful consideration and 
with a lawful object, and are not hereby 
expressly declared to be void. 

Nothing herein contained shall afiect any law in force 
in British India, and not hereby expressly repealed, by 
which any contract is required to be made in writing or in 
the presence of witnesses, or any law relating to the registra¬ 
tion of documents. 


The first paragraph of this section is developed and applied by the 
more specific provisions of several following sections, which will be 
considered as they occur. 


As to contracts required to be in writing.—Sec s. 25, sub-ss. 1 and 
3, and s. 28, Exception 2, pp. 190 and 221 below. See also Indian 
Companies Act VII of 1913, s. 9, as to memorandum of association, s. 19 
as to articles of association, and s. 88 as to contracts by companies. In 
this connection may also be noted the provisions of the Transfer of 
Property Act which require a writing in the case of a sale (s. 54), of a 
mortgage (s. 59), lease (s. 107) and gift (s. 123), and the provisions of the 
Indian Trusts Act which require a trust to be created in writing (s. 5); 
but these are not cases of contract in the proper sense of the word. 
Acknowledgments to save the law of limitation arc required to be in 
writing by s. 19 of the Limitation Act XV of 1908. Submissions \mder 
the Arbitration Act IX of 1899 are similarly required to be in writing. 


Oral and documentary evidence.—The Act does not deal with the 
kind of proof generally required to establish the facts constituting a 
contract. In British India the law on that subject is codified in the 
Evidence Act I of 1872. See especially ch. VI of that Act, ss, 91 sqq. 
as to the exclusion of oral by documentary evidence. 
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Variance between print and writing. —Print and other mechanical Ss. 10, 11. 

equivalents of handwriting are generally in the same position with 
regard to rules of evidence and construction. But where a contract is 
partly printed in a common form and partly written, the words added 
in writing are entitled, as Lord Ellenborough said in a judgment 
repeatedly approved (^), if there should be any reasonable doubt upon 
the sense and meaning of the whole, to have a greater effect attributed 
to them than to the printed words ; inasmuch as the written words are 
the immediate language and words selected by the parties themselves 
for the expression of their meaning, and the printed words are a general 
formula adapted equally to their case and that of all other contracting 
parties upon similar occasions. But the print is not to be discarded 
altogether, and the Court should discover the real contract of the parties 
from the printed as well as from the written words (Z). 

As to the law relating to Registration. —S. 17 of the Indian Regis¬ 
tration Act XVI of 1908 specifies documents which require to be 
registered; and s. 49 of the same Act provides that no document 
required by s. 17 to be registered shall affect any immovable property, 

^ess it has been registered in accordance with the provisions of that 

Act. 


11. —Every person is competent to contract who is of 

Who are com- majority according to the law to 

petentto contract. -g gubject, and who is of sound 

^ind, and is not disqualified from contracting by any law 
to which he is subject. 

This section deals with personal capacity in three distinct branches; 
(a) disqualification by infancy; (b) disqualification by insanity, 
(c) other special disqualifications by personal law. 

“ To Contract.”— That is, to bind himself by promise. A minor 
gives value, without promising any farther performance, to a 
person competent to contract is entitled to sue him for the promised 

Noorbhai v. Allabux (1917) 19 Bom. L. R. 
845; 42 I. C. 820. 

(?) Paul Beier v. Chotalal Javerdas 
(1906) 30 Bom. 1. 


ik) Robertson v. French (1803) 4 East, 

7 R, R^ 53 g^ approved in 

• b., Olynn V. Margetson [1893] A. C. 

h 357; in ^ ^ Standard Marine In- 

^rance Co, (1889) 22 Q. B. Div. 499, 601; 
i.o 


5 
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S. 11. equivalent (m). This may be properly not in contract but on a quasi¬ 
contract under s. 70 (p. 393, below). 


Infancy.—As to infancy, the terms of the Act (n), as compared 
with the Common Law, were long a source of grave difficulty. By the 
Common Law an infant*s contract is generally not void but voidable at 
his option ; if it appears to the Court to be for his benefit, it may be 
binding, and especially if the contract is for necessaries. There was 
formerly, however, a current opinion, countenanced by the lax forms 
in which some of the decisions were expressed, that infants’ agreements 
were of three kinds : namely, that some were wholly void as being 
obviously not for the infant’s benefit, some valid as being obviously 
for his benefit, and all others voidable. This opinion is now quite 
exploded (o), but it was to be found in text-books at the time when the 
Indian Contract Act was framed. Still, there was never any authority 
for saying that infants were absolutely incompetent to contract. The 
literal construction of the present section requires being of the age of 
majority according to one’s personal law as a necessary element of 
contractual capacity. Since, however, the Act, as a whole, purports 
to consolidate the English law of contracts, with only siich alteration 
as local circumstances require, and there is no trace in the report 
prefixed to the original draft, or any other relative document, of any 
intention to make a new rule as to the contracts of minors, the Indian 
High Courts endeavoured to avoid a construction involving so wide a 
departure from the law to which they had been accustomed ; but the 
Judicial Committee in 1903 declared that the literal construction is 
correct, and suggested that it was intended to give effect to the rule of 
Hindu law on the subject (f). 

We may mention that in England the powers of infants to contract 
and to ratify their contracts have been much restrained by the Infants’ 
Relief Act of 1874, a statute of good intentions and imperfect work¬ 
manship ; and the Sale of Goods Act, 1893, s. 2, has declared the 


(m) Bhola liam^ tfcc. v. Bkagat Bain 
(1926) 99 I. C. 318; 8 Lah. L. J, 539; 
A. I. R. 1927 Lah. 24. 

(71) They aro almost identical with 
those of the original draft. There is 
nothing to show that the Commissioners 
wore aware of any difTioulty. Quart 
whether they intended to alter the law. 


(o) Anson, Law of Contract, 17th ed. 
126. 

(^) Mohori Bibec v. Bhurmodas Qhose, 
30 Cal. 639; L. R. 30 I. A. 114; 
followed, Mir Sarimrjan v. Fakhruddin 
Mahomed (1912) 39 Cal. 232; 13 I. C. 
331; Ma Unit v, Hashim (1020) 22 Bom. 
L. H. 531; 55 I. C. 793. 
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liability of infants to pay a reasonable price {q) for necessaries sold and S. 11. 
delivered to them, and has defined necessaries according to the latest 
and best judicial authorities. These enactments, of course, have no 
authority in India, and can be referred to only for the purpose of 
illustrating the common law rules. The result of the statutes is to bring 
the English law much nearer to the Anglo-Indian, for most practical 

purposes, than it might seem at first sight. We proceed to the details 
of the Anglo-Indian law. 

Age of majority. —This is now regulated by the Indian Majority 
Act IX of 1875. Sec. 3 of the Act declares that every person domiciled f 
iu Bfitish India shall be deemed to have attained his majority when he 
shall have completed his age of eighteen years, and not before. In the | 
case, however, of a minor of whose person or property or both a guardian ' 
has been appointed by a Court, or of whose property the superinten¬ 
dence is assumed by a Court of Wards, before the minor has attained 
the age of eighteen years, the Act provides that the age of majority 
shall be deemed to have been attained on the minor completing hia age 
of twenty-one years. Sec. 2 of the Act declares that nothing in the Act 
contained shall affect the capacity of any person to act in matters of 
marriage, dower, divorce, and adoption. An order discharging the 
guardian of a minor imder s. 48 of the Guardians and Wards Act, 1890, 
does not terminate the minority when it is obtained by fraud practised 
upon the Court by a third party (r). 

Law to which he is subject.’’ —The age of majority as well as 
the disqualification from contracting is to be determined by the law 
to which the contracting party is subject. This provision is applied 
according to the principle of English law, namely, that the question 
of the capacity of a person to enter into a contract is decided by the 
law of his domicil, and not the law governing the substance of the 
contract. Thus in KasJiiha v. Shripat (s) a Hindu widow above the 
age of sixteen and under the age of eighteen years, whose husband had 
his domicil in British India, executed a bond in Kolhapur (outside 
British India), where she was then residing. As the widow had not 
changed her domicil after her husband’s death, her domicil was the 

(?) It need not be the price contracted 24 Mad. L. J. 49; 16 I. C. 943. 

for. We shall recur to the significance of ( 5 ) (1894) 19 Bom. 697. See also 
this point. Rohilkhand and Kumaun Bank^ Ltd. v. 

(r) Subramaniam v. Doraidinga (1913) Row (1885) 7 All. 490. 


5 
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S. 11, same as that of her husband at his death, namely, British India. The 

question arose whether her liability on the bond was to be governed 
by the law of Kolhapur {lex loci contractus), or by the law of British 
India (law of her domicil). According to the law obtaining in Kolhapur, 
which is Hindu law imaffected by the Contract Act, she would have 
been liable on the bond, as the age of majority according to that law 
is sixteen years (^), and the bond was executed by her after she com¬ 
pleted her sixteenth year. According to the law in British India, 
namely, the Contract Act, she was not liable, as the contract was made 
when she was imder the age of eighteen years, and was not ratified by 
her after she attained her majority. It was held that her capacity 
to contract was regulated by the Contract Act, being the law of her 
domical, and that under the Act she was not liable on the bond. 


Minor’s agreement. —If the first branch of the rule laid down in the 
section be converted into a negative proposition, it reads thus : A^o 
person is competent to contract who is not of the age of majority 
according to the law to which he is subject; in other words, a minor is 
not com/petent to contract. This proposition is capable of two construc- 
t ions : either that a minor is absolutely incompetent to contract, in 
which case his agreement is void, or that he is incompetent to contract 
only in the sense that he is not liable on the contract though the other 
party is, in which case there is a voidable contract. If the agreement is 
void, the minor can neither sue nor be sued upon it, and the contract 
is not capable of ratification in any manner (w) ; if it is voidable, he 
can sue upon it, though he cannot be sued by the other party, and 
the contract be ratified by the minor on his attaining majority. The 
former current of Indian decisions was that, as under the English law, 
a minor’s contract is only voidable at his option (y). But in 1903, 
as mentioned above {w), the Judicial Committee ruled that the Act 
makes it essential that all contracting parties should be competent to 
contract, and especially provides that a person who by reason of 
infancy is incompetent to contract cannot make a contract within 


the meaning of the Act. It was accordingly held that a mortgage 

(0 See Mayno’s Hindu Law, a. 210, 49 All. 137; 100 I. C. 748; A. I. R. 

6th cd. (1900). 1927 All. 242. See notes on s. 25, 

(n) Suraj Narain v. Sukhu Ahir (1928) pp. 191 seq, below. 

51 All.164; 112I.C. 159; A.I.R. 1928 (v) At this distance of time it scorns 

All. 440; cp. indeshri (or Bindeshari) useless to cite thcao judgments. 

Bakhsh Singh v. Chandika Prasad (1926) (tr) T*. 66. 
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/ made by a roinor is void, and a money-lender who has advanced money 
to a manor on the security of the mortgage is not entitled to repayment 
of the money under ss. 64 and 65 on a decree being made declaring 
the mortgage invalid. This decision leaves no doubt that a mortgage 
by a minor being void, no decree can be passed on the mortgage either 
against the mortgagor personally or against the mortgaged property (o') 
The case of an agreement for marriage made for a daughter imder 
by her guardian, such being the custom of the parties’ community 
(in this case Goans) has been treated as exceptional, and damages 
awarded against the intended husband for breaking it {y), A Maho- 

/metan widow cannot make a partnership contract for her minor 
' children (z). 


Fraudulent Representation. —In Mohori Bibee^s case cited above, 
it was contended on behalf of the money-lender that an order should 
be made for a return of the money advanced by under s. 41 of the 
Specific Relief Act I of 1877, As to this part of the case the Judicial 
Committee said : Another enactment relied upon as a reason why 
the mortgage money should be returned is s. 41 of the Specific Relief 
Act (I of 1877), which is as follows :—‘ Sec. 41. On adjudging the 
cancellation of an instrument the Court may require the party to whom 
such relief is granted to make any compensation to the other which 
justice may require.’ Sec. 38 provides in s imi lar terms for a case of 
rescission of a contract. These sections, no doubt, do give a discretion 
to the Court; but the Court of first instance, and subsequently the 
Appellate Court, in the exercise of such discretion, came to the con¬ 
clusion that under the circumstances of this case justice did not require 
them to order the return by the respondent of money advanced to 
him with full knowledge of his infancy, and their Lordships see no 
reason for interfering with the discretion so exercised ” (a). 

The decision has been regarded by the Indian Courts as an 
authority that the circumstances of a particular case may be such that, 


(x) Saral Chand Mitter v. Mohun Bibi 
(1898) 26 Cal. 371, in which a mort¬ 
gage decree was passed, is no longer good 
law. See judgment of Jenkins J. on 
p. 385 of the report. 

(y) Rose Fernandes v. Joseph Gonsalves 
(1924) 48 Bom. 673; 851. C. 587; A.I.R. 
1926 Bom. 97. The cases on guardian’s 


dealings with property (pp. 76, 77 below) 
were also relied on. 

( 2 ) A. Khorasany v. C, Acha (1928) 
6 Ran. 198; 110 I. C. 349; A. I. R.. 
1928 Rang. 160. 

(a) (1903) L. R. 30 I. A. at p. 125; 
30 Cal. at p. 549. 


s. 11. 
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having regard to s. 41 of the Specific Relief Act, the Court may, on 
adjudging the cancellation of an instrument at the instance of a minor, 
require the minor to make compensation to the other party to the 
instrument (6). It has accordingly been held that where a mortgage 
of his property by a minor is set aside by the Court, the Court may 
make compensation to the lender if the loan was obtained by the minor 
by fraudulently representing that he was of full age (c). It has similarly 
been held that where a sale of his property by a minor, which, of 
course, is void imder the Privy Council ruling, is set aside by the Court, 
the Court may, if satisfied that the sale was ^nocured by the minor by a 
fraudulent misrepresentation as to his age, direct the minor to make 
compensation to the purchaser [d). 

It is well established in English law that an infant cannot be made 
liable for what was in truth a breach of contract by framing the action 
ex delicto. You cannot convert a contract into a tort to enable you 
to sue an infant ” (e). In It. Leslie, Ld. v. Sheill (/) the Coiu't of 
Appeal held that where an infant obtains a loan by falsely representing 
his age, he cannot be made to pay the amoimt of the loan as damages 
for fraud, nor can he be compelled in equity to repay the money. As 
to the extent to which the aid of equity can be invoked in cases of 
fraudulent misrejuesentation as to age Lord Sumner said : “I think 


the whole current of decisions down to 1913, apart from dicta which arc 
inconclusive, went to show that, when an infant obtained an advantage 
by falsely stating himself to be of full age, equity required liim to 
restore his ill-gotten gains or to release the party deceived from obliga¬ 
tions or acts in law induced by the fraud, but scrupulously stopped 
short of enforcing against him a contractual obligation entered into 
while he was an infant, even by means of a fraud. . . . Restitution 
stopped where repayment began ” (jr). His Lordship then proceeded : 

The money was paid over in order to be used as the defendant’s own, 
and he has so used it and spent it. There is no question of tracing it, 

(6) See Datlaram v, Vinayak (1903) 

28 Bom. 181, at p. 190. 

(c) Kamta Prasad v. Shco Qopal Lai 
(1904) 26 All, 342; Indar Singh v. 

Narindar Sinj/Zi (1904) Punj. Rec. No. 33 ; 

Vaikuntarania v. Authimoolam (1915) 38 
Mad. 1071. 

(d) Jagar Nath Sinyh v. Lalia Prasad 
(1908) 31 All. 21 ; Shiam Lai v. Pam 


Piari (1909) 32 All. 26; Balak Pam v. 
Dadu (1910) Punj. Rcc. No. 76 ; Muham- 
7}iad Said v. Bishambhar Nath (1923) 46 
All. 644; 85 I. C. 70; A. I. R. 1024 All. 
156. 

(e) Jennings v, Pnndall (1700) 8 T. R. 
335 ; 4 R.R. 680. 

(/) [1914] 3 K. B. 607. 

(g) Ibid., at p. 618. 
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no possibility of restoring the very thing got by the fraud, nothing 
but compulsion through a personal judgment to pay an equivalent 
sum out of his present or future resources, in a word, nothing but a 
judgment in debt to repay the loan. I think this would be nothing 
but enforcing a void contract. So far as I can find, the Court of 
Chancery never would have enforced any liability under circumstances 
like the present, any more than a Court of law would have done 
so ” (A). In R. Leslie, Ld. v. Skeill the loan was not secured by a 
mortgage. The principle of that decision was applied by the Judicial 
Committee to a case from the Straits Settlements where the loan was 
secured by a mortgage of the minor’s property (i). The Lahore High 
Court, however, has held that the power to give equitable relief is more 
extensive in India than in England, and ordered a money compen¬ 
sation (^'). 

Burden of Proof. —party sued on an instrument who denies 
liability on the ground that at the date of his execution he was a 
minor must, of course, prove his allegation {jj). 

Estoppel. —If a minor procures a loan or enters into any other 
agreement by representing that he is of full age, is he estopped by s. 115 
of the Indian Evidence Act I of 1872 (^') from setting up that he was 
a minor when he executed the mortgage ? The point was raised, but 
not decided, in Mohori Bibee^s case {1). In that case the Judicial 


{h) Ibid., at p. 619. 

(0 Mahomed Syedol Ariffin v. Yesh 
Ooi Qarh (1916) 43 I. A. 256, pp. 263-64; 
[1916] 2 A. C. 675; 39 I. C. 401; 
21 C. W. N. 257; these authorities 
appear to rule out a dictum in Radha 
Kisluin V. Bhore Lai (1928) 50 All. 862; 
110 I. C. 373; A. I. R. 1928 All. 626. 
The decision is on the point of estoppel 
(note (fc) ), but of no value, as authori¬ 
ties, for some reason not apparent, were 
not even cited. See Radha Shiam v. 
Behari Lai (1918) 40 All. 558, 659-560. 

(j) Khan Qul v. Lakka Singh (1928) 
9 Lah. 701; 111 I. C. 175; A. I. B. 
1928 Lah. 609. The decision clearly 
goes beyond the English doctrine of 
following property which was the ground 
of Stocks V. Wilson [1913] 2 K. B. 235. 


{jj) Narain Singh v. Chiranji Lai 
46 All. 568; 79 I. C. 945; A. T. R. 1924 
All. 730 ; followed, Surja v. Suii Prasad 
(1925) 47 All. 493; 87 I. C. 445. 

(jfe) “When one person has by his 
declaration, act or omission intentionally 
caused or permitted another person to 
believe a thing to be true, and to act 
upon such belief, neither he nor his 
representative shall be allowed in any 
suit or proceeding between himself and 
such person or his representative to deny 

the truth of that thing.” 

{1) (1903) 30 I. A. 114, 122; 30 

Cal. 539, 545, referred to by Sumner 
L. J. in his judgment in R. Leslie, Ld. v. 
Sheill [1914] 3 K. B. 607, at p. 615; Lai 
Dhar v, Piarey Lai (1921) 19 All. L. J. 
678; 62 I. C, 268. 
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S. 11, Committee said : “ The Courts below seem to have decided that this 

section does not apply to infants ; but their Lordships do not think it 
necessary to deal with that question now. They consider it clear that 
the section does not apply to a case like the present, where the state¬ 
ment relied upon is made to a person who knows the real facts and is 
not misled by the untrue statement. There can be no estoppel where 
the truth of the matter is known to both parties, and their Lordships 
hold, in accordance with English authorities, that a false representa¬ 
tion, made to a person who knows it to be false, is not such a fraud as 
to take away the privilege of infancy.” There is a conflict of judicial 
opinion in India. The High Court of Bombay has held that the section 
applies to minors, and that a sale of his property by a minor who 
had represented that he was of full age is binding on him (vx); also 
where a minor shareholder in a company continued to receive dividends 
on his shares after attaining majority, that he was estopped by his 
conduct from denying as between himself and the liquidator of the 
company that he was a shareholder (vi). But it has more lately held 
otherwise (o). The course of decisions in Calcutta seems to be the 
other way. In Moliori Bibee's case, the view taken both by the 
Court of first instance and the Appellate Court seems to be that the 
section does not apply to minors (p). The same view was taken in a 
recent case ( 7 ) where the Court said : ‘‘ It is unnecessary to consider 
whether a minor can be estopped in any case, but we think that the 
law of estoppel must be read subject to other laws, such as the Indian 
Contract Act, and that a minor cannot be made liable upon a contract 
by means of an estoppel under s. 115 of the Indian Evidence Act, 
when some other law (the Contract Act) expressly provides that he 
cannot be made liable in respect of the contract. ... In Surendra 
Nath Roy v. Krishna Sakhi Dasi (r), it was held that if there M’as mis- 


(Wi) Oanesh Lala v. Bapu (1895) 21 
Bom. 198; Dadasaheb v. Bai Sahani 
(1917) 41 Born. 480 ; Jasraj Bastimal v. 
Sadushiv Maluulev (1922) 40 Bom. 137; 
64 I. C. 451 ; A. I. R. 1923 Bom. 169. 
In all tlicso cases the misrepreseutatiou 
was fraudulent. 

(n) Fazulbhoy v. Credit Bank (1914) 
39 Bom. 331. In this case tlioro was no 
fraud. 

(o) Mudgaskar J., Balangowda BhimuH’ 


gomla v. Qadigeppa Bhimapjxi (1928) 
31 Bom. L. R. 340; 118 I. C. 698; 
A. I. R. 1929 Bom. 201, 

{p) Dhunno Bass Chose v, Brahmo 
Butt (1898) 25 Cal. 616, 622 : affd. on app. 
nom. Brohmo Butt v. Bhanno Bas Chose 
(1898) 26 Cal. 381, 388, 394. 

((/) Golam A6(/in v, Ilem Chandra 
(1916) 20 C. W. N. 418; 32 I. C. 388. 

(r) (1910) 15C. W. N. 239. 
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representation by a minor operating to deceive, and if the vendors S. 11. 
were deceived by it, the minor would be boimd by the transaction. In 
this case, as we have already stated, the Court found that there was 
no fraudulent representation on the part of the minor.” The High 
Court of Allahabad has held that a minor who procures a loan by 
falsely representing that he is of full age is not estopped from 
pleading his minority in a suit upon a promissory note passed by 
him (s). In a Madras case (i) Sadasivva Ayyar J. took the same view 
as the Allahabad High Court. Wallis J. said that in the abseyice of 
fraud an infant is not estopped from pleading minority.” It is difficult 
to understand how, if s. 115 applies to the case of minors, any distinc¬ 
tion can be drawn between innocent and fraudulent misrepresentation. 

Sec. 115 of the Evidence Act is no more than a rule of evidence, and 
it is, indeed, curious that what is merely a rule of evidence should be 
so construed as to nullify the express provisions of substantive law 
contained in s. 11 of the Contract Act. We are inclined to think that 
s. 115 does not apply to min ors, and we put it on the broad ground 
that in a body of codified law no one enactment should be so construed 
as to render the express provisions of another enactment absolutely 
nugatory (u). In England the Infants’ Relief Act, 1874, would be a 
complete answer to the plea of estoppel as regards agreements declared 
to be void by that Act (v). No doubt, the rule of estoppel in England 
forms part of the unwritten law, but that should not make any difference 
on principle. 

Mortgages and sales in favour of minors. —Sec. 7 of the Transfer 
of Property Act, 1882, provides that every person competent to contract 
and entitled to transferable property is competent to transfer such 
property. But it is not provided anywhere in the Act that a person 
not competent to contract is incapable of being a transferee of property. 

It has accordingly been held that though a sale or mortgage of his 
property by a minor is void {w), a duly executed transfer by way of 

(«) KanJiai Lai v. Babu Ram (1911) come to this conclusion on a fuIJ review 
8 All. L. J. 1058 ; Kanhaya Lai v. of authorities : Kluin Oul v. Lakha Singh 
Oirdhari Lai (1912) 9 All. L. J. 103; 13 (1928) 9 Lah.701; lllI.C. 175; A.I.R. 

I. C. 966, See also Jagar Nath v, Lalta 1928 Lah. 609. 

Prasad (1908) 31 All. 21, 26, 34. {v) R, Leslie, Ld. v. Sheill [1914] 3 

(i) Vaihuntarama v. Authimoolam K. B. 607, 615. 

(1915) 38 Mad. 1071; 23 I. C, 799. (wj) Mohori Bibee v. Dhurmodas Ghose 

(it) The Lahore High Court (over- (1903) 30 I. A. 114, 123; 30 Cal. 

^^ing a former divisional decision) has 539, 647. 
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sale {x) or mortgage (y) in favour of a minor who has paid the considera¬ 
tion money is not void, and it is enforceable by him or any other person 
on his behalf. A minor, therefore, in whose favour a deed of sale is 
executed is competent to sue for possession of the property conveyed 
thereby {z). The Patna High Court, however, has held that a lease 
to a minor is void, as it imposes upon him obligations to pay rent 
and perform covenants (a). Obviously he cannot be sued on any 
covenant, express or implied, but it does not seem clear why the 
interest which the lessor purports to convey should not pass. In the 
absence of a false representation of full age, it was the lessor’s own 
folly to take a minor’s covenant. Similarly where property is conveyed 
to a minor, and the latter is subsequently ousted on suit by third 
parties, he is entitled to recover from the vendor the sum which he 
had paid as jmrehase money (6). And it has been held by a Full 
Bench of the Madras High Court that a mortgage executed in favour 
of a minor wlio has advanced the mortgage money is enforceable by 
him or by any other person on his behalf (c). The High Court of 
Madras had held, on the analogy of the above cases, that a promissory 
note executed in favour of a minor is not void and can be sued upon 
by him (tZ). 

Ratification.—As it is now finally settled that a minor’s agreement 
is void, it follows that there can be no question of ratifying it. Upon 
the same principle a promissory note given by a person on attaining 
majority in settlement of an earlier one signed by him while a minor 
in consideration of money then received from the obligee cannot be 
enforced in law. Such a note, the Madras High Court holds, is void 


(.f) Ulfat Jiai V. Oauri Shankar (1911) 
All. 057 ; Narain Das v, MusamnuU 
Dhania (1916) 38 AH. 154 ; 35 I. C. 23; 
Muntii Koer v. Madan Oopal (1916) 38 
All. 62 ; 31 I. C. 792 ; Mtiytia v. Penimal 
(1911) 37 Mad. 390. Sco also ^laghan 
Duba V. Pran Singh (1908) 30 All. 63 
[purchaso by a joint Hindu family in tUo 
name of a minor inomber]. 

{y) Paghava Chariar v. Srinimm (1917) 
40 Mad. 308 (F. B.), overruling Naiakotti 
V. iMgalinga (1909) 33 Mad. 312 ; ^^adhab 
Kocri V. Baikuntha Karmakcr (1919) 4 
Fat. L. J. 082 ; Zafar Ah^an v. Zubaida 
Khalnn, 121 I. C. 308 ; (1929) All. L. 0. 


1114; A. I. 11. 1929 All. 604. 

{z) 33 AH. 657, supra : 38 All. 62, 
supra : 37 Mad. 390, supra ; 38 All, 164, 
supra. 

(a) Pramahi Basi Das v. Jogeshar Man- 
dal (1918) 3 Pat. L. J. 618; 40 I. C. 670. 

(b) Walidad Khan v. Janak Singh 
(1913)35 All. 370; 19 T. C. CIO. 

(c) Baghava Chariar v. Srinivasa (1917) 
40 Mad. 308 ; Ilari Mohan v, Mohini 
Mohan (1917) 22 C. W. N. 130; 33 I. C. 
994. 

(d) Bangurazu v. Maddura (1913) 24 
Mad. L. J. 303 ; M<ulhab Koeri v, Rtii- 
k'utUha Karmakcr (1919) 4 Pat. L. J. 682. 



RATIFICATION. 


76 


for want of consideration (e). In a Calcutta case(/) a bond was 
executed by S., after attaining majority, promising to pay within a 
year Es. 7,000, being the price of piece goods sold to him during his 
minority, and also to repay Es. 76 advanced to him for necessaries. 
The obligee sued S. on the bond, and it was held that S. was liable. 
The Court said : “ Here the contract on which the suit is brought is by 
a defendant of full age, it is a new contract, by it the plaintiff has 
debarred himself from suing imtil the expiration of one year after the 
date of the contract for moneys which are alleged to be due at the date 
of the contract, and he had made an advance of Es. 76. There was 
thereupon a new consideration for the promise on which the defendant 
is sued, and in my opinion, in the absence of any statutory provision 
such as that to be found in England in s. 2 of the Infants’ Eelief Act, 
1874, he is liable.” The only difference between this and the Madras 
case, so far as the note sued upon goes, is that in the latter case there 
was a promissory note passed during minority, and the note was 
renewed by the defendant on attaining majority, while in the Calcutta 
case there was no bond passed during minority, but the bond was 
executed for the first time after attaining majority. This circumstance, 
however, cannot make any difference in principle, nor is there anything 
in the judgment in the Calcutta case to show that the decision proceeded 
upon any such difference. The ground of the decision was that there 
was a new consideration for the promise on which the defendant was 
sued. We fail to see how either the forbearance to sue or the advance 


for necessaries could be regarded as a new consideration, and we are 
of opinion that the decree so far as it awarded to the plaintiff the price 
of the goods sold was erroneous in law (g). In England it is not clear 
that money advanced to a minor for the purchase of necessaries and 
actually expended thereon may not be recovered as having been itself 
a necessary. See notes to s. 25, cl. (2). 


(e) Ivdrau Raynaswami v. Anihappa 
CkeUiar (1906) 16 Mad. L. J. 224; 
Arumugan v. Duraisinga (1914) 37 Mad. 
38; 12 I. C. 668; Suraj Narain v. 
Sukku Ahir, cited p. 68, above. See 
also Chuak Hooi Ouoh Neoh v. Khaw 
Sim Bee (1915) 19 C. W. N. 786 (re¬ 
opening settlement of property made 
during plaintiff’s infancy). 

(/) Kundan Bibi v, Sree Narayan 


(1906) 11 C. W. N. 135, followed in Karm 
Ckayid V. Basant Kuar (1911) Punj. Rec. 

no. 31. 

(ff) The opinion here expressed was 
approved by the Lahore High Coxirt : 
Bkdla Ram Harbans-I^l v. Bhagat Ram 
(1926) 99 I. C. 318; A. I. R. 1927 Lah. 
24. But see Narain Singh v, Chiranji 
Lai (1924) 46 All. 568; 79 I. C. 945 
A. I. R. 1924 All. 730. 


S. 11. 
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Specific Performance.—A minor’s agreement being now decided to 
be void, it is clear that there is no agreement to be specifically enforced ; 
and it is unnecessary to refer to former decisions and distinctions, 
following English authorities which were applicable only on the view 
now overruled by the Judicial Committee. It is, however, different 
.vith regard to contracts entered into on behalf of a minor by his 
guardian or by a manager of his estate. In such a case it has been held 
by the High Courts of India, in cases which arose subsequent to the 
governing decision of the Judicial Committee, that the contract can be 
specifically enforced by or against the minor, if the contract is one 
which it is within the competence of the guardian to enter into on his 
behalf so as to bind him by it, and, further, if it is for the benefit of the 
minor. But if either of these two conditions is wanting, the contract 
^annot be specifically enforced at all [h). Thus it has been held that 
a contract entered into by a certificated guardian of a minor with the 
sanction of the Court for the sale of property belonging to the minor, 
the contract being for the minor s benefit, may be enforced by either 
party to the contract (i). But a guardian of a minor has no power 
to bind the minor by a contract for the purchase of immovable property, 
and the minor therefore is not entitled to specific performance of the 
contract r so held by the Judicial Committee in Jklir SavvxiTjaii v, 
Fakliiuddin Mahomed (^ ). In the course of the judgment their 
Lordships said ; “ They arc, however, of opinion that it is not within 
the competence of a manager of a minor’s estate or within the com¬ 
petence of a guardian of a minor to bind the minor or the minor’s 
estate by a contract for the purchase of immovable property, and they 
are further of opinion that as the minor in the present case was not 
bound by the contract, therfi^^i3P^as no mutuality and that the minor 
who has now .'cached his majority cannot obtain specific performance 
of the contract.” Referring to the above ruling of the Judicial 
Committee, the Allahabad High Court observes that >t does not apply 
to guardians appointed by statute, such as the Guardians and Wards 
Act, 1890, or the various Court of Wards Acts, and that ii. is competent 


(/O PJtioaria v. Chandra Nath (1900) 10 
C. W. N. 703 ; Baba Ram v. Said~vn- 
Nissa (1913) 35 AH. 499; 20 I. 0. 910 
(a case of damages); Chhital Mai v. 
Jagan Nath Prasad (1907) 29 All. 213. 


(0 10 C. W. N. 703, ; 35 All. 

499, supra : Innaiunnessa v. Janaki Nath 
(1917) 22 C.W. N. 477. 

(j) (1912) 39 Cal. 232; 39 I. A. 1, 
reversing (1006) 34 Cal. 103. 
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to such guardians to enter into a contract for the purchase of immovable 
property on behalf of the minor with the sanction of the Court (ifc). 

Necessaries. —Sec. 68 (p. 381 below) provides for liability in respect 
of necessaries siippbed to a person incapable oj entering into a coyitract, 
A minor is a person in .apable of contracting within the meaning of that 
section (1), and, therefore, the provisions of that section apply to his case. 
It will be observed that the minor’s property is liable for necessaries, 
and no personal liability is incurred by him, as it may be xmder English 
law. Sec. 70 cannot be read so as to create any personal liability in such 
a case. Under English law the liabdity is not on the express promise, 
if any there be ; the obligation is quasi ex contractu to pay a reasonable 
price for necessary goods supplied : Sale of Goods Act, 1893, s. 2. It 
would probably be held that this only declares the common law (m), 
and, therefore, that the nile is the same as to necessaries other than 
goods. Necessaries must be things which the minor actually needs; 
therefore it is not enough that they be of a kind which a person of his 
condition may. reasonably want for ordinary use ; they will not be 
necessary if he is already sufficiently supplied with things of that kind, 
and it is immaterial whether the other party knows this or not (w). 
It may be presumed that Anglo-Indian Courts would follow the English 
decisions on this point, which does not appear to be precisely covered 
by the language of s. 68. Objects of mere luxury cannot be necessaries, 
nor can objects which, though of real use, are excessively costly. The 
fact that buttons are a normal part of many usual kinds of clothing, for 
example, will not make pearl or diamond buttons necessaries (o). See 
notes to s. 68, below. 

Bond jointly passed by a minor and an adult. —^A. and B. jointly 


768. Previous English decisions were 
conflicting, but the point may now bo 
taken as settled. Cp. the Sale of Goods 
Act, 1893. s. 2. 

(o) The classical English authority is 
Ryder v. Wombwell (1868) L. R. 4 Ex. 
32. The minuteness of the English cases 
on this point seems due, as matter of 
fact, to the general bias of juries in 
favour of tradesmen, and their opinion 
that it is shabby to plead infancy. 


{k) Babu Ram v. 8aid-un-Nissa (1913) 
35 All, 499, at p. 501 [this was a case of 
sale of minor’s property], 

(0 Watkins v. Dhunnoo Baboo (1881) 
7 Cal. 140, 143; Mohori Bibee v. 
^kurmodaa Ohose, note {w)f p. 73, above. 
{m) See Nash v. Inman [1908] 2 K. B. 

h C. A., especially the judgment of 
Fletcher Moulton L. J. 

{n) Johnstone v. Marks (1887) 19 

Q* B. B. 509, followed in Jagon Ram 
Makadeo Prasad (1909) 36 Cal. 


S. 11. 
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pass a bond to C. A. is a min or at the date of the bond. B, is liable 
on the bond, though A. may not be liable (p). 

‘‘ Of sound mind.”—See s. 12 (p. 80 below) for the definition of 
soimdness of mind. By English law a limatic’s contract is not void, but 
voidable at his option, and this only if the other party had notice of his 
insanity at the time of making the contract (q). But, after the decision 
that this section makes a minor’s agreement wholly void, it is clear that 
a person of unsound mind must in British India be held absolutely j 
incompetent to contract. And it has in fact been held to be so in a ( 
recent Madras case (r). The supply of necessaries to lunatics, among 
other persons “ incapable of entering into a contract/' is dealt with 
by s. 68 of the Act; see the illustrations. 

Persons otherwise “ disqualified from contracting.”—The capacity 
of a woman to contract is not affected by her marriage either under 
the Hindu or Mahomedan law. A Hindu female is not, on account of 
her sex, absolutely disqufilified from entering into a contract; and 
marriage, whatever other effect it may have, docs not take away or 
destroy any capacity possessed by her in that respect. It is not 
necessary to the validity of the contract that her husband should have 
consented to it. When she enters into a contract with the consent or 
authority of her husband, she acts as his agent, and binds him by her 
act; and she may bind him by her contract, in certain circum¬ 
stances (s), even without his authority, the law empowering her on the 
ground of necessity to pledge her husband’s credit. Otherwise a 
married woman cannot bind her husband without his authority, but she 
is then liable on the contract to the extent of lier stridhamm (separate 
property) (^). Similarly, a married Hindu woman may contract 
jointly with her husband, but then she is liable to the extent of her 
stridhanam only (w). In the same w’-ay a married Mahomedan woman 


(p) Jamna Bai v. Vasania Bao (1910) 
L. R. 43 I. A. 99, at p. 103 ; 39 Mad. 
409. See also Buj) Chand v. Fazal llahi 
(1917) Pimj. Rcc. no. 40, p. I5C; 41 I. C. 
70 [lease to a minor and an adult in 
equal shares], 

(?) Imperial Loan Co. v. Stone (1892) 
1 Q. B. 699, C. A., confirming previous 
authorities. 

(r) Machaima v. Usman Beari (1907) 


17 Jfad. L. J. 78; see also 
V. Kaura Khati (1912) Punj. Rec. no. 41, 
(.S’) E.g.y pressing necessity : Pusi v. 
Mahadco Prasad (1880) 3 All. 122, at 
p. 124. 

(/) Per Cur. in yaihhuhhai v. Javher 
(1876) 1 Bom. 121. 

(») Oovindji V. Lahnidas 4 Bom. 

318; Xarotam v. Nanhi (1882) 6 Bom. 
473. 
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is not by reason of her marriage disqualified from entering into a S. 11. 
contract. 

Turning next to persons of otter denonunationSj there are two 
Indian enactments that create the separate property of married 
women, and impliedly confer upon them, as an incident of such 
property, the capacity to contract in respect thereof. The one is 
Act XXXIX of 1925, sec. 20, and the other the Married Women’s 
Property Act III of 1874. Both these enactments apply to the 
whole of British India, but neither of them applies to any marriage 
one or both of the parties to which professed, at the time of the 
marriage, the Hindu, Mahomedan, Buddhist, Sikh, or Jaina religion (f). 

Sec. 4 of the Succession Act provides that no person shall by marriage 
acquire any interest in the property of the person whom he or she 
marries, nor become incapable of doing any act in respect of his or 
her own property which he or she could have done if unmarried. The 
effect of this was that on or after January 1st, 1866 {%v), all women 
married to whose marriages the Act applied became absolute owners 
of all property vested in, or acquired by, them, and their husbands 
did not by their marriage acquire any interest in such property (x). 

It was subsequently considered expedient to make due provision 
for the enjoyment of wages and earnings by women married before 
1866 (x), and the Married Women’s Property Act enacted that the 
wages and earnings of any married woman acquired or gained by her 
after the passing of that Act in any emplojment, occupation, or trade 
earned on by her, and all money or other property acquired by her 
through the exercise of any literary, artistic, or scientific skill, should 
be deemed to be her separate property (s. 4). The Act also provides 
that a married woman may sue and may be sued in her own name in 
respect of her separate property (s. 7), and that a person entering into 
^ contract with her with reference to such property may sue her, and 
to the extent of her separate property recover against her, as if she 

were unmarried (s. 8). 

Certain classes of persons may be disqualified under certain enact- 
Dients from entering into contracts in respect of matters specified in 
those enactments. Thus where a person in Oudh is declared a dis¬ 
qualified proprietor ” under the provisions of the Oudh Land Revenue 

(®) See Act III of 1874, s. 2, and {w) Act XXXIX of 1925, sec. 20. 

Act XXXIX of 1925, sec. 20., (x) See the preamble to Act III of 1874. 
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Ss-. 11, 12. Act, 187G, he is not competent to alienate his property, and the same 

incapacity extends to contracts entered into by him, though they relate 
to property situate outside the province of Oudh (y). 

The disability of alien enemies to sue in our Courts without licence 
is a matter of general public policy not coming under this head. 


12.—A person is said to be of sound mind for the 

Wimt is a sound puiposc of making a contract if, at the time|| 


mind for tiio pur- jjg makes it, he is capable of under- 

nosos of contract' ■*“ 


J)OSCS 
ing. 


standing it and of forming a rational judgment | 
as to its effect upon his interests {z). 

A person who is usually of unsound mind, but 
occasionally of sound mind, may make a contract when | 
he is of sound mind (a). 

A person who is usually of sound mind, but occasionally 
of unsound mind, may not make a contract when he is of 
unsound mind. 




Jllnstrations. 

(a) A patient in a lunatic asylum, who is at intervals of sound mind, 
may contract during those intervals. 

(b) A sane man, who is delirious from fever, or who is so drunk that 
ho cannot undcrstaml the terms of a contract, or form a rational judgment 
as to its effect on his interests, cannot contract whilst such delirium or 
drunkenness lasts. 


Burden of proof.—The difficulty of understanding what is really 
the effect of this section, in conjunction with s. 11, has already been 
pointed out. The presence or absence of the capacity mentioned in 
|S this section at the time of making the contract is in all cases a question 
of fact. Where a person is usuall}'* of unsound mind, the biuden of 
proving that at the time he was of sound mind lies on the person who 
I affirms it. In cases, however, of drunkenness or delirium from fever 
or other causes, the onus lies on the party who sets up that disability 
to prove that it existed at the time of the contract. Questions of 
\ undue influence and of incapacity by reason of imsoxmdness of 



(ly) Lacknie Narnain v. Fateh Bahadur 
Singh (1902) 26 All. 196, 202. 

(z) As to ovidenco of unsound mind 
800 Bam Snndar Saha v. Kali Narain 
Sen (1927) 104 I. C. 627; A. I. R. 1927 


Cal. 889. 

(a) See for an olomontary illustration 
tho facts in Jai Narain v, Mahabir 
Prawd (1020) 2 Luck, 226; 95 I. C. 867; 
A. T. R. 1926 Oudh 470. 
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\ ^ mind must not be mixed up, involving as they do totally different Ss. 12, 13. 

I ' issues (6). 

Contract in lucid interval. —The second paragraph of the section 
provides that a person who is usually of unsound mind, but occasionally 
of sound mind, may make a contract when he is of sound mind. Thus ^ 
even a patient in a lunatic asylum may contract during lucid intervals ^ 

(see illustration (a)). The question may arise whether a hmatic 
adjudged to be so imder the Act IV of 1912, and of whose property 
a committee or manager is appointed, can contract during intervals 
of sound mind. In England, a lunatic not so found, or before he is so 
found, by inquisition is not by reason of that fact absolutely incapable 
of contracting, though the burden of proof in such a case is on the 
party maintaining that he is not insane, or that the contract was made 
during a lucid interval (c) ; and the same would appear to be the law 
in India. Where, however, a committee or a manager of the estate 
of a lunatic adjudged to be so is appointed under either of the Indian 
Acts, no contract can be entered into by a lunatic in respect of his 
estate, even though at the time of the contract he may be in a lucid 
interval. Similarly it is now settled in England that a person found j 
lunatic by inquisition is incapable of dealing with his property inter 
vivos while the inquisition is in force {d). 



“ Consent ” 
defined. 


Two or more persons are said to consent when 
they agree upon the same thing in the same 
sense. 


Apparent and real consent. —The language of this section is, on 
the face of it, more of a judicial or expository than of a legislative kind. 
As an authoritative definition it does not seem to define very much. 
It would need some courage to maintain that persons can be said to 
consent when they do not agree upon the same thing, or that if they 
do not agree in the same sense they can be said to agree in any sense 
at all. 


(6) Sayad Muhammad v. Fatieh Muh- 
ammad (1894) L. R. 22 I. A., pp. 4, 10; 
22 Cal, 324; Durga Balchsh Singh v. 
Mirza Muhammad Ali Beg (1904) L. R. 
31 I, A. 235. 

(c) Hall V. Warren (1805) 9 Ves. 605; 


7 R. R. 306, to which Snook v. Watts 
(1848) 11 Beav. 105, adds nothing 

material. 

{d) Be Walker [1905] 1 Ch. 160, C. A. 
Of a will it is otherwise for the reason 
explained {6. at p. 172. 


i.c. 


6 
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If the section is to cover all kinds of contracts, as iKesumably it 
does, the word thing ” must obviously be taken as widely as possible, , 
though it seems most appropriate where the contract has to do with 
corporeal property. We must understand by “ the same thing ” the 
whole content of the agreement, whether it consists, wholly or in part, 
of delivery of material objects, or payment, or other executed acts 
or promises. The phrase comes originally from the New York Civil 
Code, but it has, at all events, high judicial sanction, and the passage 
in which it was used by the late Lord Hannon, in the year before this 
Act was passed, is perhaps the best commentary on the general 
significance of the present section :— 

“ It is essential to the creation of a contract that both parties 
should agree to the same thing in the same sense. Thus if two persons 
enter into an apparent contract concerning a particular person or ship, 
and it turns out that each of them, misled by a similarity of name, 
had a different person or ship in his mind, no contract would exist 
between them : Ra ffles v. Wiclielhaus (c). 

But one of the parties to an apparent contract may, by his own 
fault, be precluded from setting up that he had entered into it in a 
diflferent sense to that in which it was understood by the other party. 
Thus in the case of a sale by sample where the vendor, by mistake, 
exhibited a wrong sample, it was held that the contract was not avoided 
by this error of the vendor : Scott v. Liitledale (/). 

“ But if in the last mentioned case the purchaser, in the course of 
the negotiations preliminary to the contract, has discovered that the 
vendor was under a misapprehension as to the sample he was offering, 
the vendor would have been entitled to show that he had not intended 
to enter into the contract by which the purchaser sought to bind him. 
The rule of law applicable to such a case is a corollary from the rule of 
morality which Mr. Pollock (^) cited from Palcy (A), that a promise 


(c) 2 H. & C. 900 ; 133 R. R. 853. 
This is a very peculiar case of an oqui- 
voeal term understood in different senses 
by tho parties. There were two ships 
of the same name sailing at different 
times. Tho decision was on tho plead* 
iiigs, so that tho questions of fact which 
might arise in tho proof of such a dofenco 
were not and could not bo considered. 

(/) 8 E.&B. 815. (Note that tho sale 


was of a specific cargo, and tho seller 
misled tho buyer, though innocently. 
If any ono was entitled to sot aside tho 
contract, it was tho buyer.) 

(f?) Charles Pollock, then Q, C., after* 
wards a Baron of tho Court of Exchequer 
and a member of tho Exchequer and 
Queen's Bench Divisions of tho High 
Court of Justice (died 1897). 

(A) Moral and Political Philosophy, 
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is to be performed ‘ in that sense in which the promisor apprehended 
at the time the promisee received it/ and may be thus expressed : ^ The 
promisor is not boimd to fulfil a promise in a sense in which the 
promisee knew at the time the promisor did not intend it.’ And in 
considering the question in what sense a promisee is entitled to enforce 
a promise it matters not in what way the knowledge of the meaning 
in which the promisor made it is brought to the mind of the promisee, 
whether by express words, or by conduct, or previous dealings, or other 
circumstances. If by any means he knows that there was no real 
agreement between him and the promisor, he is not entitled to insist 
that the promise shall be fulfilled in a sense to which the mind of the 
promisor did not assent ” {i). 

Students and young practitioners must be warned not to 
exaggerate the working importance of cases which are quoted and 
discussed for the very reason that they are exceptional. Generally 
parties who have concurred in purporting to express a common inten¬ 
tion by certain words cannot be heard to deny that what they did 
intend was the reasonable effect of those words ; and that effect must 
be determined, if necessary, by the Court, according to the settled 
rules of interpretation. Whoever becomes a party to a written 
contract agrees to be boimd, in case of dispute, by the interpretation 
which a Court of law may put upon the language of the instrument,” 
whatever meaning he may attach to it in his own mind (j). Exceptions 
to this rule exist, but they are admitted only for special and carefully 
limited reasons. 

Warning is also still needed, having regard to the language current 
in all but the most modern text-books, against the habit of using the 
word “ mistake ” as if it denoted any general legal principle, or was 
capable, taken alone, of explaining any departure from the normal 
grounds of decision (A:). 


Book m. Chap. V. Paley’s rule, how¬ 
ever, is not quite correct. The true test 
is not what either promisor or promisee 
actually thought, but the sense in which 
the promise would reasonably be under¬ 
stood by the promisee : Whately’s note 
to Paley, lx., and per Blackburn J. in 
Fowkes V. Manchester and London 
Assurance Association (1863) 3 B. & S, 
917, 929 ; cp. L. Q. R. xxi. 219. 


(i) Per Hannen J., Smith v. Hughes 
(1871) L. R. 6 Q. B. p. 609. 

(J) Per Lord Watson, Stetoart v, 
Kennedy (1890) 16 App. Ca. 108, 123. 

{k) Sir W. Anson’s pages on this sub¬ 
ject (Law of Contract, Chap. IV. s. 1) 
should be carefully read by all students. 
They are the most concise exposition to 
be found in English books of repute, and 
one of the most accurate. 


S.13. 
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showing that some term (such as a name applying equally to two 
different ships) is ambiguous, and there has been a misunderstanding 
without fault on either side. Such cases, however, are in fact extremely 
rare. It usually turns out either that the terms have an ascertained 
sense by which both parties are bound, and there is a contract which 
neither can dispute, whatever either of them may profess to have 
thought, or that, when the facts are established, there was really never 
a proposal accepted according to its terms, and therefore the conditions 
of a binding contract were not satisfied. Many of the cases cited in 
the books under the head of mistake belong to the latter class, as where 
a broker employed to sell goods delivered to the intending vendor and 
the intending purchaser two sale-notes describing goods of different 
qualities (Z). “ The contract,” said the Court, “ must be on the one 

side to sell, and on the other side to accept, one and the same thing.” 
No such contract being shown on the face of the transaction, there was 
no need to say, and the Court did not say, anything about mistake. 
In a later case the defendant wanted to order three rifles by telegraph, 
and a blunder in transmitting the message turned three into the, which 
the plaintiff naturally took as referring to the number oi fifty mentioned 
in a previous letter. Here it was held that th ^ telegraph clerk had no 
authority to send the message except as it was delivered to him, so that 
the message as communicated to the plaintiff was not the defendant’s 
offer at all (m). This, again, has really nothing to do with mistake in 
point of law. It was immaterial whether the \vrong message was sent 
by the clerk’s mistake, or by fraudulent alteration, or through some 
external accident, such as a thunderstorm, affecting the instruments. 
Similarly if the addressee of a cipher or code message conveying a 
proposal misreads the proposal not unreasonably, and accepts it 
according to his own understanding, he cannot be held bound to the con¬ 
tract which the proposer intended. If the terms are really ambiguous 
there is nothing in such a case which either party can enforce (n). 

Fundamental error. —In certain classes of cases there may bo all 
the usual external evidence of consent, but the apparent consent may 

{1) Thonxton v. Kempster (1814) 5 {«) i'rt/cjt v. HWictj/w [1900] A. C. 176, 

launt. 78G ; 15 R. H. 658. u decision of the Judicial Committ-oo on 

(m) HenM v. Pape (1870) L. R. G very peculiar facta. 

Ex. 7. 
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have been given under a mistake, which the party is not precluded 
from showing, and which is so complete as to prevent the formation 
of any real agreement “ upon the same thing.” Such fundamental 
error may relate to the nature of the transaction, to the person dealt 
with, or to the subject-matter of the agreement. 

As to the nature of the transaction. —man who has put his name 
to an instrument of one kind understanding it to be an instrument of 
a wholly difEerent kind may be entitled, not only to set it aside against 
the other party on the ground of any fraud or misrepresentation which 
caused his error, but to treat it as an absolute nullity, under which no 
right can be acquired against him by any one. In a modern case the 
defendant had purported to endorse a bill of exchange which he was 
told was a guaranty. The plaintiff was a subsequent holder for value, 
and therefore the fact that the defendant’s signature was obtained 
by fraud would not have protected him in this action. But the Court 
held that his signature, not being intended as an endorsement of a bill 
of exchange, or as a signature to any negotiable instrument at all, was 
wholly inoperative, as much so as if the signature had been written on a 
blank piece of paper first, and a bill or note written on the other side 
afterwards (o). There are much older authorities showing that if a 
deed is falsely read over to an illiterate man, and he executes the 
deed relying on the false reading as being the true substance of the 
transaction, his act is wholly void (p). 

We may expect to find fraud as an element in cases of this class. 
But it is not the decisive element. A signature attached to a docmnent 
supposed to be of a wholly different kind, or not to contain a clause so 
important as substantially to alter its character, is invalid unless the 
signer is estopped by negligence from denying that he understood what 
he was signing, and this “ not merely on the ground of fraud, where 
fraud exists, but on the ground that the mind of the signor did not 
accompany the signature ; in other words, that he never intended to 
si^, and therefore in contemplation of law never did sign, the contract 

4 

(o) Foster v. Machinnon (1869) L, R. may suffice to refer to Hoioatson v. Webb 

4 C. P. 704. [1908] 1 Ch. 1, and, taking a rather 

(p) Thotoughgood*s Case, 2 Co. Rep. different line, Carlisle and, Cumberland 
9 b, and other books cited in Foster v. Banking Co. v. Bragg [1911] 1 K. B. 489, 
Mackinnon (to be used with some caution both in 0. A. The latter case was not ap- 
at this day). For later authority it proved by Sir W. Anson, L. Q. R. xxviii. 


S. 13. 
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S. 13. to which his name is appended ’’ (o'). Neither is fraud a necessary 

element. The principle was applied by the High Court of Bombay, 
while this Act was still recent, to a case (r) where, in very peculiar 
circumstances, there was a misrepresentation by inadvertence, but 
no question of fraud. There the plaintiffs, who were creditors of the 
defendants, sued to have the signature of their agent to a composition 
deed cancelled, and to have it declared that the deed was not binding 
on the plaintiffs. The deed was signed imder these circumstances : 
the defendants’ firm had suspended payment, and at a creditors’ 
meeting it was resolved that the business of the defendants’ firm should 
be wound up by volimtary liquidation imder the supervision of a 
committee. Tins resolution was confirmed at a subsequent meeting, 
and it was further resolved that a composition deed shoiUd be prepared 
in pursuance of the above resolutions. No mention was made at either 
of the meetings of any release of the claims of the creditors. After a 
few days a deed was tendered by one of the defendants’ firm to the 
plaintiffs’ agent for execution. He was then engaged with urgent 
English mail business, and he declined to sign it without being able 
to read it. The debtor then earnestly pressed him to execute the 
document at once, stating that it was of the utmost importance that 
no time should be lost, and adding that the deed was nothing more 
than an assignment to trustees for the benefit of creditors as agreed to 
at the creditors’ meeting. Upon the faith of that assurance the 
plaintiffs’ agent executed the deed. As a matter of fact the deed 
contained a release by the creditors to the debtors. As soon as the 
plaintiffs’ agent came to know of this he repudiated his signatm’e and 
refused to be bound by the deed. On behalf of the plaintiffs it was 
contended that the deed, so far as it operated as a release, was a 
different deed from that which the plaintiffs’ agent intended to execute 
or thought he was executing, and that his signature could not therefore 
be held to be a consent to its contents. This argument was upheld, and 
it was declared that the deed was not the deed of the plaintiff's so far as 
it purported to operate as a release to the debtors. The Court pro¬ 
ceeded further to hold that the transaction was brought about by 
misrepresentation within the meaning of s. 18, cl. 2 (which see below). 

190; but the decision was unanimous. Seo at p. 711. 

also Dagdu v. Bliana (1904) 28 Bom. 420. (/) OncnUil Bank Corporation v. Flcm- 

{q) FosUr V. Mackmnon, L. R. 4 C. P. ing (1870) 3 Bom. 242. 
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It is difficult to see why sub-s. 2 was more in point than sub-s. 1 ; S. 13. 
but in any case it would seem that, having found that the supposed 
contract was void because there was no contract at aU, the Court had 
no need to consider whether or not the consent, if any, was free within 
the meaning of s. 14 (s). In a Calcutta case, where a document was 
signed only on the first page, but was not signed on the other pages, 
the executant having discovered that it was not in accordance with 
the terms previously agreed upon, it was held that the document was 
a nuUity (t). 

Consent and estoppel. —The Indian Courts have followed English 
authority in holding that, in normal circumstances, a man is not 
allowed to deny that he consented to that which he has in fact done, 
or enabled to be done with his apparent authority. Thus when a 
person entrusts to his own man of business a blank paper duly stamped 
as a bond and signed and sealed by himself in order that the instrument 
may be drawn up and money raised upon it for his benefit, if the 
instrument is afterwards duly drawn up and money obtained upon it 
from persons who have no reason to doubt the good faith of the 
transaction, it is presumed that the bond was drawn in accordance 
with the obligor’s wishes and instructions (w). As to inchoate stamped 
negotiable instruments provision is made by the Negotiable Instru¬ 
ments Act XXVI of 1881, s. 20, which is as follows;—When one 
person signs and delivers to another a paper stamped in accordance 
with the law relating to negotiable instruments then in force in British 
India, and either wholly blank or having written thereon an incom¬ 
plete negotiable instrument, he thereby gives -priina facie authority 
to the holder thereof to make or complete, as the case may be, upon it 


(«) It will be seen in this case that the 
mistake as to the nature of the transac* 
tion was caused by the misrepresentation 
of the other contracting party. Sir W. R. 
Anson suggests (Principles of the Law of 
Contract, p. 166, 17th ed.) that in such a 
case the contract is only voidable for 
misrepresentation, and that it is void on 
the ground of mistake only if the mistake 
is brought about by the act of a thiid 
party. This view is not supported by any 
English authority, and is contrary to 
Oriental Bank Corporation v. Fleming. 


The element of truth in it is that A., who 
has misled B., however innocently, is 
estopped from disputing the validity of 
the contract as against B., if it turns out 
to be B.’s interest to affirm it. But still 
the transaction is void in the sense that 
even innocent third persons cannot 
acquire rights under it against B.’s will. 

(i) Banka Behari 8hdha v. Krishto 
Gohindo (1903) 30 Cal. 433. 

(w) Wahidunnessa v. Surgadass (1879) 
6 Cal. 39. 
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S. 13. a negotiable instniment for any amount specified therein and not 

exceeding the amount conveyed by the stamp. The person so signing 
shall be liable upon such instruments, in the capacity in which he signed 
the same, to any holder in due course for such amount, provided that 
no person other than a holder in due course shall recover from the 
person delivering the instrument anything in excess of the amount 
intended by him to be paid thereunder.” As to the existence or non¬ 
existence of apparent authority in particular circumstances very 
delicate questions may arise under the law and practice of English 
company business. It would not be useful to pursue these here (t;). 

Parda-nishin cases. —It might be possible to refer to this head 
some of the cases in which the gifts or other acts, practically amounting 
to acts of bounty, ol jyarda-nishin (w) women have been set aside. But 
it is certainly not necessary for this purpose to show that the nature 
of the act was not understood at all. The jurisdiction rests on a 
presumption of imperfect knowledge of the world and exposure to 
undue influence, making it tln^ duty of a person taking a beneficial 
grant or contract from a pard f -nishin woman to show that the deed 
was explained to her and undei stood by her (a-), so that the ordinary 
burden of proof is reversed. These cases accordingly belong to the 
head of undue influence. 


Error as to the person of the other party. —There can be no real 

formation of an agreement by proposal and acceptance unless a proposal 
is accepted by the person, or one of a class or number of persons, to 
whom it is made. Similarly tlie acceptance must be directed to the 
proposer, or at least the acceptor must have so acted as to entitle the 
proposer to treat the acceptance as meant for him. The acceptance 
of an oft'er not directed to the acceptor may occur by accident, as 
where a man’s successor in business receives an order addressed to his 


predecessor by a customer who does not know of the change^ and 
executes it without ex])laining the facts. Here no contract is 
formed (y). But the buyer would be bound, as on a new contract, 


(v) George Whitcchurch, Ud. v. 
Cavaymgh [1902J A. C. 117; liuhen v. 
Great Fingall Consolidated [lOO t] 2 K. U. 
712. C. A. 

{w) The current Anglo-Iiulian spelling 
nashin is a more blunder. It docs not 


even represent a current nuspwnuncirt* 
t ion. 

(. 1 *) Mohan Fai v. Hhahan 

Mohini Debt (IDOl) 28 Cal. 546. 548. 

(i/) Boulton V. Jones (1857) 2 H. N. 
564 : 115 Iv, K. 695. Sec Benjamin on 
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if after notice he treated the sale as subsisting (z). This kind of 
case is very unusual. Acceptance intended for a person other than 
the person actually making the ofier might possibly happen by accident, 
but in the reported cases it has been the resxdt of fraudulent persona¬ 
tion. The proposer has obtained credit, in effect, by pretending to 
be some person of credit and substance known to the acceptor, or 
the agent of such a person. In Cundy v. Lindsay (a), one Blenkarn 
closely imitated the address of a known respectable firm of Blenkiron 
& Co., and wrote his signature so as to look like theirs. A dealer to 
whom he wrote to order goods thought, as Blenkarn intended, that 
the order came from Blenkiron k, Co., and sent the goods to the address 
given. It was held by the Court of Appeal and the House of Lords 
that, as the senders thought they were dealing with Blenkiron & Co., 
and knew nothing of Blenlcarn, and had no intention of deabng with 
him, there was no contract, and Blenkarn acquired no property in 
the goods. Accordingly an innocent buyer of the goods—stolen 
goods, as they really were—from Blenkarn had no defence to an 
action by the original owners. Similarly, in a Pimjab case, where A. 
entered into a contract with B., a brother of C., on the representation 
of B, that he was C. himself, the Chief Court of the Punjab held that 
the case came within the section, and that there was no contract 
between A. and B. (6). It may be a delicate question in a case of 
this kind, if the transaction is between parties face to face, whether 
A.’s intent is to contract with the man then and there present, whatever 
he calls himself, or to contract only with C., the person with whom 
he thinks he is dealing. Some Am erican authorities and one modern 
English decision (c) hold that an agreement with a person identified 
by sight and hearing ” is not absolutely void, though personation 
may render it voidable on the groimd of fraud ; but it is submitted 
that, although proof that there was no intention of contracting with 


Sale, 6th ed. 119, 120, where the learned 
author’s suggestion of some different 
equitable rule is not supported by his 
latest editors. The present writer was 
never able to accept it. 

(z) See Mitchdl v. Lapage (1816) Holt, 
N. P. 253 ; 17 R.R. 633. 

(a) (1878) 3 App. Ca. 459. Quaere, 
what would have been the result if by 


some lucky accident the goods had been 
delivered to Blenkiron & Co. ? It seems 
they might have treated the goods as 
offered to them. They could not, of 
course, have been bound to accept them. 
(6) Jaggannaih v. Secretary of State 

(1886) Punj. Rec. no. 21. 

(c) Phillips V. Brooks [1919] 2 K. B. 

243 . 


S, 13. 
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the personator may be harder in such a case, the question is still a 
question of fact. On the same principle, if a man is induced to apply 
for shares in a company by falsely representiug it to be identical 
with an older company of like name, there is no real agreement to take 
the shares (d). 


As to the subject-matter of the agreement.—It is qmte possible for 
the parties to a contract to be under a common mistake of this kind. 
Jf the mistake is not common, it may happen, in very exceptional 
cases, that by reason of an ambiguous name, or the like, each party 
is mistaken as to the other’s intention, and neither is estopped from 
showing his own intention (e). Otherwise a contract (assuming the 
other conditions for the formation of a contract to be satisfied) can be 
affected by such a mistake, not common to both parties, only where it 
is induced by fraud or misrepresentation. We shall find (see below 
on s. 18) that wilful acquiescence in the other party’s mistake is 
equivalent to misrepresentation under certain circumstances. If the 
mistake is common, it can seldom, if ever, be said that there was no 
consent. A simpler and more correct explanation is to say that there 
was an agreement subject to a condition understood or implied in the 
nature of the agreement itself, though not expressed, and that condition 
has not been fulfilled. It may be that at the date of the agreement 
the condition is already incapable of fulfilment by reason of some fact 
unknown to the parties, as in the case of an agreement for the sale of 
a horse which in fact is dead, or a specific cargo which in fact is lost. 
In that case no operative obligation ever arises under the agreement. 
But this may be the case with any conditional contract. The inter¬ 
position of a time of suspense, during which it caimot be known whether 
there will be an operative contract or not, can make no difference to tlie 
legal nature of the transaction. This particular class of cases, however, 
is specially dealt with by s. 20 of the Act. 

In many cases falling under the foregoing heads, though not in all, 
the same result may be arrived at by observing that there is no con¬ 
sideration for the promise wliich it is sought to enforce. 


Coercion wholly excluding consent.—Coercion might possibly be 

(d) liaitlie's Case [1898] 1 Ch. 110. nmbigiunis code message was accepted 

(e) l^ajjlcs V. WicIicIhauSf note (/), luiconditionally, but in fact not in the 

p. 82, above; I>alck v. Williams [1900] proposer's sense, and tUoro was no 

A. C. 170, where an offer made by an contract. 
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such as not only to prevent consent from being free (ss. 14, 15), but to Ss. 13, 14. 
exclude any real or intelligent consent altogether. In two English 
cases of our own time marriages have been declared void, in extremely 
peculiar circumstances, on the ground of combined fraud and coercion 
having operated on the pretended wife to such an extent that the 
marriage was not her voluntary act (/). No case of this kind is known 
to have occurred in the region of ordinary contract. 

14 . —Consent is said to be free wben it is not caused by— 

“ Free consent ” (1) coercioii, as defined in section 15, or 

(2) undue influence, as defined in 
section 16, or 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

(5) mistake subject to the provisions of sections 20, 

21, and 22. 

Consent is said to be so caused when it would not have 
been given but for the existence of such coercion, undue 
influence, fraud, misrepresentation or mistake. 

Unfree consent. —Not only consent but free consent is declared by 
s. 10 to be necessary to the complete validity of a contract. The Act 
now proceeds to declare the meaning of this addition. Where there is 
no consent or no real and certain object of consent {cf. s. 29, pp. 228, 

229, below) there can be no contract at all. Where there is consent, 
but not free consent, there is generally a contract voidable at the 
option of the party whose consent was not free. This section declares 
in general the causes which may exclude freedom of consent, leaving 
them to be more fully explained by the later sections referred to in the 
text. In one respect the language is open to objection. It seems, 
when read together with that of other relevant sections, to assume 
that there are cases in which a contract is voidable on the ground of 
mistake. We are not aware of any such cases. We have seen that 
certain kinds of mistake may exclude consent altogether. In such 
cases no real agreement is ever formed, or there is no real object on 
which the parties are agreed, and the seeming agreement is wholly 

(/) iScoW (1886) 12 P. D. 21; woman thought the ceremony was only a 

-Pori V. Stier [1896] P. 1, where the betrothal. 
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Ss. 14,15. ^ void. Otherwise mistake, if not induced by misrepresentation or 

fraud, is inoperative. If there be any specific exceptions to this rule, 
the Act gives no clue to them ; in fact, we do not believe there are 
any. The specific provisions of the Act, however, cover the ground 
sufficiently to avoid any danger of serious error in practice. 

15.—“ Coercion ” is the committing, or threatening to 

CotTcion ” commit, any act forbidden by the Indian 
dehned. Penal Code, or the unlawful detaining, or 

threatening to detain, any property, to the prejudice of any 
person whatever, with the intention of causing any person 
to enter into an agreement. 

Explanation ,—It is immaterial whether the Indian 
Penal Code is or is not in force in the place where the 
coercion is employed. 

Ulustratiou. 

A., on board an English ship on the liigli seas, causes B. to enter into 
an agreement by an act umoiuiting to criminal infimidatioii under the Indian 
Penal Code. 

A. afterwards sues B. for breach of contract at Calcidta. 

A. has employed coercion, although his act is not an olfence by the law 
of England, and although section 500 of the Indian Penal Code was not in force 
at the time when or place where the act was done. 


Extent of ‘‘ Coercion under the Act.— The words of this section 

arc far wider than anything in the English authorities ; it must be 
assumed that this was intended. In the original draft the word 
coercion is used but not defined. As the definition stands the 
coercion invalidating a contract need not proceed from a party to the 
contract, or be immediately directed against a person whom it is 
intended to cause to enter into the contract or any member of his 
household, or affect his property, or be specifically to his prejudice. 
In England the topic of “ diuess ” at common law has been almost 
rendered obsolete, partly by the general improvement in maimers and 
morals, and partly by the development of equitable jurisdiction imdcr 
the head of Undue Influence. Detaining property is not duress. Two 
singular modern cases of marriage under coercion have been cited 
under s. 13 (p. 91, above). As to repayment imder s. 72 of money 
paid under coercion (not necessarily within the present definition), 
sec the commentary on that section. 
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Act forbidden by the Penal Code.— The words “ act forbidden by 
the Indian Penal Code ” make it necessary for the Court to decide ina 
civil action, if that branch of the section is relied on, whether the alleged 
act of coercion is such as to amoimt to an offence. The more fact that 
an agreement to refer matters in dispute to arbitration was entered into 
during the pendency and in fear of criminal proceedings is not sufficient 
to avoid the agreement on the ground of coercion,” though the agree¬ 
ment may be void as opposed to public policy within the meaning of 
s. 23 (g). It must further be shown that the complainant or some 
other person on his behalf took advantage of the state of mind of the 
accused to apply pressure upon him to procure his consent (h). So 
far as we are aware, there is no Indian case decided with express 
reference to the branch of the section now under consideration (i). In 
Banda Ali v. Banspat Singh (^‘), the High Court of Allahabad refused 
to enforce a bond executed by a judgment debtor in favour of the 
decree holder to procure his release from custody in execution of a 
decree of a Court which had no jurisdiction to entertain the suit. The 
Court held that the bond was obtained when the judgment debtor 
was in duress, and it could be said with some amount of certainty 
that the decision proceeded on the ground (though no reasons are 
stated) that the alleged act of coercion amounted to an offence within 
the meaning of the Penal Code (A:). The judgment of the High Court, 
so far as it holds that the bond was executed under coercion, seems open 
to question as involving the assumption that the arrest of a judgment 
debtor in execution of an apparently regular decree amounts to the 
offence of wrongful confinement if the Court is ultimately found to 
have no jurisdiction. This would be a dangerous doctrine to adopt 
in India, where the majority of suitors consist as a rule of illiterate 
and ignorant persons who cannot be expected to understand the 
respective jurisdictions of the Courts of various grades spread over 
different parts of the country. In the next place, assuming that the 
defendant abetted the offence of wrongful confinement, it does not 
appear that he did it with the intention of causing the plaintiff to 


ig) Qobardhan Das v. Jai Kisken Das 
(1900) 22 All. 224 ; Masjidi v. Mussam- 
mat Ayisha (1882) Punj. Rec. no. 135. 

(A) 22 All. p. 227, citing Jones v. 
Merionethshire Buildiny Society [1892] 
1 Ch. 173. 


(i) See, however, Amiraju v. Seshama 
(1918) 41 Mad, 33, pp. 94, 95, below. 

(i) 40 I. C. 352 (1882) 4 All. 352. 

(i*) See extract from judgment of the 
District Judge, 4 All. at p. 354. 


A 


S. 15. 
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S. 15. execute the bond, though the plaintiff may have signed the bond with 

the object of procuring his release from custody. There is yet another 
case which might be considered under the present head. In that 
case {1) the High Court of Madras held that an adoption by a Hindu 
widow thirteen years old (m) was not binding upon her, it having been 
found that the relatives of the adopted boy obstructed the removal of 
the corpse of her husband froih her house until she consented to the 
adoption. The decision proceeded on the ground that the widow’s 
consent to the adoption was not free. The Court seem to have thought 
that the act of the relatives in obstructing the removal of the corpse was 
within the present section as being forbidden by the Indian Penal Code, 
but it does not appear under what section of the Code they would have 
held it punishable. The only section possibly applicable to obstructing 
the removal of a corpse would seem to be s. 297, which enacts inter alia 
that whoever with the intention of wounding the feelings of any 
person, or with the knowledge that the feelings of any person are likely 
to be woimded, offers an indignity to any human corpse, or causes 
disturbance to any persons assembled for the performance of funeral 
ceremonies, is liable to imprisonment or fine or both. On the facts of 
the case there could hardly be any doubt that the act was done with 
intent to wound the widow’s feelings, or at any rate with the know¬ 
ledge that her feelings would be wounded. The fact, therefore, would 
constitute an offence if obstructing the removal of the corpse could be 
regarded as an indignity offered to the corpse, or as a disturbance to 
the persons assembled to perform the fmieral ceremonies. The act 
constituting coercion did not proceed from any party to the agreement, 
but the words of the section, as pointed out above, make this im¬ 
material. In any event there would have been no difficulty in holding 
that the widow’s consent was obtained by undue influence within 
the meaning of s. 16 of the Act. 

In a recent Madras case the question arose whether if a person 
held out a threat of committing suicide to his wife and son if they 
refused to execute a release in his favour, and the wife and son in 
consequence of that threat executed the release, the release could bo 

(/) Jianganayakamyiia v. AluHir Setti person to act in matters of adoption 
{1889) 13 5Iad. 214. (a, 2). Tlio capacity to adopt is deter- 

(ni) Tho Indian Majority Act IX of mined by tho personal law to which tho 
1875 does not affect tho capacity of any party adopting is subject. 
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said to have been obtained by coercion within the meaning of this Ss. 15, 16. 

section 1 Wallis C. J. and Seshagiri Aiyar J. answered the question 

in the affirmative, holding in effect that though a threat to commit 

suicide was not 'punishable under the Indian Penal Code, it must be 

deemed to be forbidden, as an attempt to commit suicide was pimishable 

imder the Code (s. 309). Oldfield J. answered the question in the 

negative on the ground that the present section should be construed 

strictly, and that an act that was not punishable under the Penal Code 

could not be said to be forbidden by that Code (n). This view seems 

to be correct. A penal code forbids only what it declares punishable. 

It might be weU to amend the present section by adding after “ for¬ 
bidden ” such words as “ or an attempt to commit which is forbidden ’’; 
but that is the business of the legislature, not of the Courts. The truth 
is that the language of the Act had omitted to take accotmt of a 
singular case. 

Unlawful detaining of property. —^A refusal on the part of a mort¬ 
gagee to convey the equity of redemption except on certain terms is 
not an unlawful detaining or threatening to detain any property within 
the meaning of this section (o). 


16.—(1) A contract is said to be induced by “ undue 

“Undue influ- bifluence ” where the relations subsisting 
ence ” deHued. between the parties are such that one of 

the parties is in a position to dominate the will of the other {p) 
and uses that position to obtain an unfair advantage over 
the other. 


(2) In particular and without prejudice to the generality 
of the foregoing principle, a person is deemed to be in a 
position to dominate the will of another— 

(n) AmirajuY. Seshama {p) This is an essential condition for 

33. the application of the section ; no further 

(o) Bengal Stone Co., Ld. v. Joseph question arises until it is satisfied: 

Hyam (1918) 27 Cal. L. J. 7S, 80-82. Baghunath Prasad y. Barju Prasad {\Q2^) 

Detaining office books, etc,, left in the L. R. 511. A.lOl ; 821. C. 817; A. I. R. 

hands of an outgoing agent may, of 1924 P. C. 60 ; Sanwal Das y . Kurt Mai 

course, fall under the section : Muthiar (1927) 9 Lah. 470; 109 I. C. 779 ; A. I. R. 

Cheiiiar v. Karuppan Chetti (1927) 60 1928 Lah. 224. The relation of master 

Mad. 786; 105 I. C, 6; A. I. R. 1927 and servant is not of itself enough to show 

Mad. 852, reported chiefly on an indepen- a dominant position: DavXal v. Oulahrao 

dent question of counsers authority to 88 I. C. 295; A. I. R. 1925 Nag. 369. 

compromise. 
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(a) where he holds a real or apparent authority over 

the other, or where he stands in a fiduciary 
relation to the other ; or 

(b) where he makes a contract with a person whose 

mental capacity is temporarily or permanently 
affected by reason of age, illness, or mental or 
bodily distress. 

(3) Where a person who is in a position to dominate 
the will of another, enters into a contract with him, and the 
transaction appears, on the face of it or on the evidence 
adduced, to be unconscionable {q), the burden of proving 
that such contract was not induced by undue influence shall 
lie upon the person in a position to dominate the will of the 
other. 

Nothing in this sub-section shall affect the provisions 
of .section 111 of the Indian Evidence Act, 1872. 

Jlhistrations. 

(u) A., having advanced money to his son, B., during his minority, upon 
B.’s coming of age obtains, by misuse of parental influence, a bond from B. 
for a greater amount tlian tlie sum due in respect of the advance. A. employs 
undue influence. 

(b) A., a man enfeebled by disease or age, is induced, by B.’s influence 
over him as his medical attendant, to agree to pay B. an unreasonable sum 
for his professional services. B. employs undue influence (r). 

(c) A., being in debt to B., the money-lender of his village, contracts a 
fresh loan on terms which appear to bo unconscionable. It lies on B. to 
prove that the contract was not induced by undue influence. 

(d) A. applies to a banker for a loan at a time when there is stringency 
in the money market. The banker declines to make the loan except at an 
unusually high rate of interest. A. accepts the loan on these torms. This 
is a transaction in the ordinary course of business, and the contract is not 
induced by undue influence. 


This section was substituted for the original s. 16 by the Indian 
Contract Act Amendment Act VI of 1899, s, 2. 


( 7 ) Thi.s condition is essential for 
tlirowing the burden of proof on the 
person who wa.s in a dominating position. 
Othenvisc the actual use of that position 
must bo proved as a fact: Poosathnrai v. 
Kanunppn Chcltiar (IflIO) I<. H. 17 


I. A. 1; 43 Mad. 456 ; 65 I. C. 447; 
Mahmud-un-Nissa v. Barkai-uUah (1926) 
48 All. 666 ; 96 I. C. 684. 

(r) Diala Bam v. Sargha (1927) 102 
I. C. 707 ; A. I. R. 1927 I^h, 636. 
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The section before it was amended stood as follows :— 

■ Undue influence ' is said to be employed in the following 


cases : 


“ (1) When a person in whom confidence is reposed by another, or 
who holds a real or apparent authority over that other, makes use of 
such confidence or authority for the purpose of obtaining an advantage 
over that other which, but for such confidence or authority, he could 
not have obtained ; 

'' (2) When a person whose mind is enfeebled by old age, illness, 
or mental or bodily distress, is so treated as to make him consent to 
that to which, but for such treatment, he would not have consented, 
although such treatment may not amount to coercion.'* 

There were no illustrations appended to the old section. Illustra¬ 
tions (a) and (b) of the present section are elementary laws (s). They 
were intended to be added to the section in its original form, but for 
some reason withdrawn before the Act was passed. Illustrations (c) 
and (d) are evidently intended to explain the application and the 
limits of para. 3. 


The doctrine of Undue Influence in England, —“ The equitable 
doctrine of undue influence has grown out of and been developed by 
the necessity of grappling with insidious forms of spiritual tyranny and 
with the infinite varieties of fraud " (^). It applies alike to acts of 
pure bounty by way of gift and to transactions in the form of contract 
which are clearly more advantageous to one party than to the other. 
In combination with other special rules it may even be applied to trans¬ 
actions which do not show on the face of them any “ unfair advantage.’* 
The sixteenth section of the Act, as it stood till 1899, did not adequately 
represent the generality of the English doctrine. In fact, however, one 
at least of the Indian High Courts acted boldly and beneficially on 
the general principles of English equity without fettering itself by the 
■precise words of the Act. Another defect now' remedied was that 
nothing W'as said in the Contract Act about the important question of 
burden of proof, and magistrates and practitioners were left to discover 


S. 16, 


(«) As to the relation between medical 
attendant and patient, see Dent v. 
BenneU (1839) 4 My. & Cr. 269; 48 
R. R. 94. A gift of this kind may of 
course (like any other voidable trans- 
i.c. 


actions) become unimpeachable by sub¬ 
sequent confirmation: Mitchell v, Hom-- 
fray (1881) 8 Q. B. Div. 587. 

{t) Bindley L. J. in AUcard v. Skinner 
(1887) 36 Ch. Div. 145, 183. 


7 
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for themselves that the real working strength of this section could be 
understood only by reading it with s. Ill of the Evidence Act (u). 

The English authorities arc numerous, and many of them are com- 
})licated bv questions on the one hand of actual fraud (i’) or on the other 
hand of broach of some special duty, such as that of an agent, which is 
independent of the state of mind of the parties. It will be sufficient 
for the present purpose to refer to a few of the leading authorities on the 
various points dealt with by the test of the Act. The first paragraph 
of the section lays down the principle in general terms ; the second and 
third define the presumptions by which the Court is enabled to apply 
the principle. It is obvious that the same power which can “ dominate 
the will ” of a weaker party is often also in a position to suppress the 
evidence which would be required to prove more constraint in a specific 
instance. Modification of the ordinary rules of evidence is accordingly 
necessary to prevent a failure of justice in such cases. Where the 
special presumptions do not apply, proof of undue influence on the 
particular occasion remains admissible, though strong evidence is 
required to show that, in the absence of any of the relations which 
are generally accompanied by more or less control on one side and 
submission on the other, the consent of a contracting party was not 
free. In the case of a pure voluntary gift (though there is no general 
presumption against the validity of gifts) the proof is less difficult: 
but this is not within our subject. 


Sub-s. 1: Undue Influence generally. —The first paragraph gives 
the elements of undue influence : a dominant position and the \ise of it 
to obtain an unfair advantage. The words “ unfair advantage ” must 
be taken with the context. They do not limit the jurisdiction to cases 
where the transaction would be obviously unfair as between persons 
dealing on an equal footing. “ The principle applies to every case 
where influence is acquired and abused, where confidence is reposed 
and betrayed ” (u’), or, as Sir Samuel Romilly expressed it in his 


(h) Even now tlie rule as to burden of 
proof seems not to bo always understood, 
sec Safdarali v. Nur Mahomed (19:29) 
118 I. C. 787, 740; A. I. R. 1930 Sind 
25. 

{v) For a curious caso of tliis kind, 
adding nothing to tho law, sec Satgur 
Prasad v. liar Narain Das (1928) 111 


I. C. 817 ; A. I. R. 1929 Ouhd. 44. The 
judgment reviews tho history of Sikh 
schisms and conti'oversics. 

(te) Lord Kingsdown in Smith v. Kag 
(1859) 7 H. L. C. 750, at p. 779. This 
was a caso of general control obtained 
by an older man over a younger one 
during his minority without any spiritual 
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celebrated argument in Hvgiienin v. Baseley, which has been made 
authoritative by repeated judicial approval (x), to all the variety of 
relations in which dominion may be exercised by one person over 
another.” ‘"As no Court has ever attempted to define fraud, so no 
Court has ever attempted to define undue influence, which includes 
one of its many varieties ” {y). But the English cases on the subject 
have been said by the same authority to be divisible into two groups, 
according as the charge against the donee (to use this word for short¬ 
ness’ sake) was of aggressive circumvention or of abusing the oppor¬ 
tunities given by a duty. 

First, there are the cases in which there has been some unfair and 
improper conduct, some coercion from outside, some overreaching, 
some form of cheating, and generally, though not always, some personal 
advantage obtained by a donee placed in some close and confidential 
relation to the donor. . 1 / . 

“ The second group consists of cases in which the position of the 
I donor to the donee has been such that it has been the duty of the donee 
! to advise the donor or even to manage his property for him. ... In 
this class of cases it has been considered necessary to show that the 
donor had independent advice, and was removed from the influence of 
the donee when the gift to him was made ” ( 2 ). 

Sub-s. 2 : Different forms of influence. —The second paragraph of 
the present section makes a division of the subject-matter on a different 
principle, according to the origin of the relation of dependence, con¬ 
tinuing or transitory, which makes undue influence possible. Such a 
relation may arise (a) from a special authority or confidence committed 
to the donee, or (b) from the feebleness in body or mind of the donor. 
However, it is impossible to find plain and clear-cut categories for 
transactions which are often obscure and complicated, and sometimes 
purposely made so. Practically the most important thing to bear in 
mind is that persons in authority, or holding confidential employments 
such as that of a spiritual, medical, or le^al adviser, are called on to act 
with good faith and more than good faith in the matter of accepting any 
benefit (beyond ordinary professional remuneration for professional 

influence or other defined fiduciary Ch. 752. 

relation. {y) Lindley L. J. in Allcard v. Skinner 

(x) (1807) 14 Ves. 285 ; 9 R. R. 283 ; (1887) 36 Ch. Div. at p. 183. 

48 R. R. 102; per Wright J. [1893J 1 {z) 36 Ch. Div. at p. 181. 
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work (loiu*) from those who are under their authority or guidance. 
In fact, their honourable and prudent course is to insist on the other 
pally taking independent advice (a). Following these principles, the 
High Court of Allahabad set aside a gift of the whole of his property 
by a Hindu well advanced in years to his guru, or spiritual adviser, 
the only reason for the gift as disclosed by the deed being the donor s 
desire to secure benefits to his soul in the next world (6). Similarly, 
where a cestui que trust had no independent advice, it was held that 
a gift by him to the trustee of certain shares forming part of the 
trust funds was void, though in the same case a gift of shares which 
did not form part of the trust funds was upheld (c). The case of 
Wajid Khan v. Eivaz AU[d), in which the Judicial Committee set 
aside a deed of gift executed by an old illiterate Mahomedan lady in 
favour of her confidential managing agent, comes under this head. 
And so does the case in which the High Court of Bengal refused to 
enforce an agreement executed by a poor woman in favour of her 

( mooh'htcar by which she bound herself to give him, by way of remunera¬ 
tion for his services, one half of the propeHy which she might recover 
by his assistance (e). The same principles apply to agreements for 
I remuneration between an attorney and a client (/) and between a 
I managing clerk in an attorney’s office and a client (^f). A parent 
I stands in a fiduciary relation towards his child, and any transaction 
between them by which any benefit is procured by the parent to 


(rt) In the ense of a gift from client 
to solicitor it is an essential condition to 
the validity of tlie gift that the client 
should have competent independent 
advice: Lihs v. Tcng [ISOo] 2 Q. 1?. 
079, C. A., following and explaining 
lihodcs V. Bale (180.")) h. K. 1 Ch. 
nnd other earlier authorities : and the 
Court must also be satisfied that tho 
influence has in fact ceased ; Wright v. 
Carter [1903j 1 Ch. 27. It is hardly too 
much to say that .such a gift, whatever 
it may bo in form, is practically rovo* 
cable. Tho principle of Liles v. Terry 
was followed in Rajah Papamma Roxo v, 
Silaramayya (1895) 5 ^fad. L. J. 234, 
and Vasireddi Bala Chendra v. Unnaya 
Subbaya Oaru (1929) 120 I. C. 882; 
1929 >rad. \V. N. 3(50. 


{h) Maanu Singh v. Umadat Pandc 
(1890) 12 All. 523. 

(c) Raghunalh v. Varjii'andas (1900) 
30 Uoin. 578 ; Knight v. Marjoribanks 
(1849) 2 Mac. & G. 10 ; 2 H. & Tw. 308. 
As to purehaso by a trustee from a 
bcncfieiaiy, see Indian Trusts Act, 1882. 
s. 53. 

{d) (1891) IS Cal. 545; h. U. 18 
1. A. 144. 

{() Pushong v. Mania Hatu'oni (1808) 

1 n. L. H. A. 0. 95. 

{/) Brojendra Xaih v. Sreemutty 
Luckhey Money (1901) 6 C. W. N. 810; 
Shamaldhonc Dnbt v. Ixikshxmam Dell 
(1908) 36 Cal. 493. 

(g) }Iarit*alabhdas v. Bhai Jix'anji 
(1902) 26 Bora. 689. 
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himself or to a third party at the expense of the child will be viewed S, 16. 
with jealousy by courts of erpiity. and the burden will be on the 
parent or third party claiming the benefit of showing that the child 
in entering int-o the transaction had independent advice, that he 
thoroughly understood the nature of the transaction, and that he 
was removed from all undue influence when the gift was made. Upon 
these principles the High Court of Madras refused to enforce against 
an adopted son a deed of trust of joint family property executed by 
him and his adoptive father whereby annuities were created in fa^'our 
of certain relations of the father, in a suit brought bv them after the 
father’s death to recover arrears of annuities. The deed was executed 
by the son soon after he attained majority, and there was no evidence 
to show that the son had independent advice, or that he understood 
the nature of the transaction, or that his father’s influence had ceased 
when the document was executed {h). The relations subsisting 
between a malik and a cultivator are such that the malik is in a position 
to dominate the will of the cultivator (i). But the presumption of 
undue influence does not apply to a gift by a mother to her daughter. 

If such a gift is sought to be set aside on the ground of undue influence, 
the burden lies upon those who seek to avoid it to establish domination 
on the part of the daughter and subjection of the mother (j). Age 
and capacity are important elements in determining whether consent 
was free in the absence of any confidential relation, but as against the 
presumption arising from the existence of such a relation they count 
for very little (Z:). Clause (b) of this paragraph seems to include the 
principle, established by a series of English decisions, that ‘Svhere a 
purchase is made from a poor and ignorant man at a considerable 
undervalue, the vendor having no independent advice, a court of 
equity will set aside the transaction ” (/). Infirmity of body or mind 
on the vendor’s part will make it still more difflcult to uphold any 
such contract. There is no absolute rule as to the necessity or suffi¬ 
ciency of independent advice. It is not the only possible proof of a 


(/<) Lakskmi Doss v. Booj) Loll (1907) 
30 Mad. 169, on app. from 29 Mad. 1. 

(t) Kashi Nath v. Durga Prasad (1916) 
1 Pat. L. J. 604. As to transactions 
between a guardian and a ward, soon 
after the ward has ceased to be a minor, 
see Guardian and Wards Act, 1890, s. 20. 


(j) Ismail Mussajee v. Hafiz Boo (1906) 
33 Cal. 773 ; L. R. 33 I. A. 86. 

(A*) Rhodes v. Baie^ L. R. 1 Ch. at p. 257. 
(/) Per Kay J., Fry v. Lane (1888) 
4 Ch. D. 312, 322, tlie latest reported 
case of this class. 
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relied on to support the transaction must not only be independent, 
but must be given with knowledge of all relevant circumstances and 
must he such as a competent and honest adviser would give if acting 
solely in the interests of the donor ” (m). As to the effect of inadequacy 
of consideration see s. 25, expl. 2, p. 191, below. 

Mental distress.—A state of fear by itself does not constitute 
undue influence. Assuming a state of fear amounting to mental 
distress which enfeebles the mind, there must further be action of some 
kind, the employment of pressure or influence by or on behalf of the 
other party to the agreement.” The mere fact, therefore, that a sub¬ 
mission was executed by the defendant during the pendency and under 
fear of a criminal prosecution instituted against him by the plaintiff 
will not avoid the transaction on the ground of imdue influence.” 
It was so held by the High Court of Allahabad (n) in a case decided 
under the old section. The decision would, it seems, be the same under 
the section as it now stands. It could not be said in the case above 
that the plaintiff was in a position to dominate the will of the defendant 
merely by reason of the fact that criminal proceedings had been pending 
against the defendant at the time when the submission was executed 
by him ; but assuming that he was there is nothing to show in the facts 
of the case that the plaintiff used any such position to obtain an unfair 
advantage over the defendant. “ The law says that (1) not only the 
defendant 7m(st have a dominant position^ but (2) he must use it ” (o). 
Both these elements were present in the case where the High Court 
of Madras refused to enforce an agreement entered into by a Hindu 
widow to adopt a boy to her husband, it appearing on evidence that 
the relatives of the boy obstructed the removal of her husband’s corpse 
from the house unless she consented to the adoption (p). The same 
elements are also to be found in the case where the Allahabad High 


(m) Incite Noriah v. Shaik AlVte Bin 
Omar [1929] A. C. 127, 135; cp. tho 
other judgments of tho Judicial Com¬ 
mittee cited at pp. 105, 100, below, and 
Barn Sumran Vrasad v. Oobind Das (1920) 
5 Rat. 040, 001 ; 99 1. C. 782 ; A. I. R. 
1920 Rat. 582, wlierc tho substantial 
question was of Hindu law, 

(a) Oobardhan Das v. Jai Kishen Das 


(1900) 22 All. 224. Soo also Masjidi v. 
Mussammal Apisha (1882) Runj. Rec. 
no. 135. 

(o) Amjadennessa Bibi v. liahim Buksh 
(1916) 42 Cal. 280. Seo also Bara 
Estate, Ltd, v. Haup Chand (1917) 2 Pnt. 
h. J. 003, at p. 070; 41 I. C. 337. 

(p) Banganat/akamma v. A/u'ar Setti 
(1889) 13 Mad. 214. 
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Court set aside a deed of gift executed by an indigent Brahman to a 
temple of which the defendant had charge, it having been found that 
the gift left the donor without any means, and that the defendant had 
motives of personal gain in procuring it. The gift was made while the 
donor was living in the defendant’s house, where he was fed and 
maintained by him, and during the pendency of a suit to recover the 
property prosecuted by the defendant on behalf of the donor at his 
own expense ( 5 ^). 

In a Madras case where the plaintiffs agreed to relinquish their 
right to a religious office in favour of the defendant in consideration of 
the latter withdrawing a charge of criminal trespass preferred against 
them, it was held that the agreement was voidable, the charge of 
trespass being false, and the sole cause for entering into the agreement 
being “ the well-founded terror of the influence of the prosecutor and of 
the civil death which would probably result from his proceedings ” (r). 
Similarly where criminal proceedings were threatened against a 
mookadam for misappropriation of his master’s moneys, and a bond 
was passed by an ignorant Hindu widow who had brought him up as 
her son to save him from the threatened prosecution, it was held that 
the agreement was not binding upon the widow, she having had no 
independent advice (s). See s. 19a, ill. (a). 

Proof of undue influence. —In dealing with cases of imdue influence 
there are four important questions which the Court should consider, 
namely, ( 1 ) whether the transaction is a righteous transaction, that is, 
whether it is a thing which a right-minded person might be expected 
to do ; ( 2 ) whether it was improvident, that is to say, whether it shows 
so much improvidence as to suggest the idea that the donor was not 
master of himself and not in a state of mind to weigh what he was 
doing ; ( 3 ) whether it was a matter requiring a legal adviser; and 
( 4 ) whether the intention of making the gift originated with the 
donor (i). All these are questions of fact (w). 


(q) Sital Prasad v. Parbhu Lai (1888) 
10 All. 535. 

(r) Pudishary Krishneic v. Karampally 
(1874) 7 M. H. C. 378. 

(«) Kessou'ji V. Hurjivan (1887) 11 
Bom. 566. See also Eangnaih v. Govhid 
(1904) 28 Bom. 639. 

(t) Per Lord Macnaghten in Mahomed 
Buksh V, Hoaseini Bibi (1888) 15 Cal. 


684, at pp. 698-700; L. R. 15 I. A. 81, 
at pp. 92-93. These questions obviously 
do not arise where there is neither proof 
nor presumption of any one’s influence, 
see Ventcatraina Aiyar v. Krisknammal 
(1927) 52 Mad. L. J. 20; 99 I. C. 571; 
A. I. R. 1927 Mad. 255. 

(tt) There is really no law in e.g. such 
a case as Narayana Duss Balahriskna v. 
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Transactions with Parda-nishin women.—From a time before, 
though not long before, the 2 »assing of the Contract Act, some of the 
High Courts, witli a certain amount of sni^port from the Judicial 
Committee, have treated panla-mshin women {sometimes in terms 
only Hindu women, but in fact those concerned are not always Hindus) 
as a class of persons specially exjjosed to undue influence, and have 
gone near to laying it down as a rule of law that every one dealing 
with a parda-nishin woman is bound to show affirmatively that she 
understood the nature of the transaction, and that the terms were 
fair. The rule was stated by the late Sir . Rattigan, in a jiaper 
where he forcibly criticised this jiolicy (r), to have been first announced 
in 1867 in a Calcutta case not regularly reported. '“It does not 
necessarily follow,” Sir W. Rattigan observed, “ that a native woman 
simply because she sits behind the parda, is to be placed in the same 
category as the ‘ weak, ignorant, and infirm persons ’ whom the 
Court of Chancery, under a proper interpretation of its approved 
practice, is accustomed to protect. On the contrary, it is common 
experience to find in India parda ladies who are highly intelligent, 
strong minded, and who possess excellent business capacity, and 
contrive to manage large estates with great success. To adopt a 
sweeping generalisation, and to hold that Q\QYy parda-nasinn lady who 
enters into any commercial transaction, or who makes a disposition of 
her property, is 2 )resumably the victim of ' undue influence, is to make 
an assumption which is contrary to actual facts, and to cause the law 
to be abused for the purpose of avoiding bona fide engagements. 

In the earliest Privy Council decision on the subject, where a 
Mahomedan lady sued to recover from her husband the value of 
Company’s j>a 2 )er of a considerable amount alleged to have been 
endorsed and handed over to him to receive interest thereon, and the 
defence was that he liad purchased the paper from his wife, it was held 
by their Lordships that, though ihe wife failed to prove affirmatively 
the precise case set up by lier in the ifiaint, the burden of proof was 
upon the husband to show, the jdaintiff being a parda-nishin^ that the 
sale w«as a bona fide one for value, and that upon the evhlence he had 

Btichmj Chordia Sow<'ar (11)27) 58 Mad. Parhhu v. Pidtu (1020) 1 I.uck. 1-14; 05 

L. J. 8-12 : 100 T. C. 815: A. I. R. 102S I. C. 005. 

Mad. 0, though tho facts may call for (v) Journ. Comp. December, 

a careful jiulgment ; another such is 1001, pp. 252, 257, 25S. 
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failed to satisfv the burden (iv), A few years later it was declared bv 

«/ \ / ^ ^ 

the same tribunal that, as regards deeds taken from parda women, the 

Courts have always been careful to see that the party executing them 

has been a free agent, and duly informed of what she was ab^ut ” (x). 

It is not sufficient to show that a document executed by a parda-nishin 

woman was read out to her ; it must further be shown that it was 

explained to her or that she understood its conditions and effect (7j) ; 

and the explanation must include all material points as well as the 

general nature of the transaction (z). The reason is that the ordinary 

presumption that a person understands the document to which he has 

affixed his name does not apply in the case of a parda-nishin woman (a). 

* 

The law as to the burden of proof is summarised in a decision of 
the Judicial Committee (6) : “ In the first x)lace, the lady was a 
■parda-yiishin lady, and the law throws around her a special cloak of 
protection. It demands that the burden of proof shall in such a 
case rest, not with those who attack, but with those who found upon 


(w') 2Ioonshee Buzloor Bxthtem v. 
Shunisoonissa Begum (1867) 11 M. I. A. 
551. A mortgage of property belonging 
to male and female members of a iMaho- 
medan family by the males does not 
operate as a transfer of the interest of 
the females, because the management of 
the properties is left in the hands of the 
males: Azima Bibi v. Shamalanand 
(1913) 40 Cal. 378 [P. C.]. 

(x‘) Geresh CJmnder v. Bhuggobultij 
(1870) 13 M. I. A. 410, 431 ; Sudisht 
Lai V. Skeobarat Koer (1881) 7 Cal. 
245 ; L. R. 8 I. A. 39 ; Behari Lai v. 
Habiba Bibi (1886) 8 All. 267 ; Annoda 
jSIohun Rai v. Bkuban Mohini Debi (1901) 

28 Cal. 546 ; L. R. 28 I. A. 71. 

(y) Skambati Koeri v. Jago Bibi (1902) 

29 Cal. 749 ; 29 I. A. 127 ; Sham Koer 
V. Dak Koer (1901) L. R. 29 Cal. 664 ; 
L. R. 29 I. A. 132 ; JMirza Sajjad Husain 
V. Naivab Wazir Ali Khan (1912) 39 I. A. 
156 ; Kali Baksh v. Ram Gopal (1914) 
L. R. 41 I. A. 23, 29 ; 36 All. 81, 89 ; 21 
I. C. 985 ; Sri Kishan Lai v. Kashmiro 
(1916) 14 All. L. J. 1236; 34 I. C, 37, 
1244 [P. C.l; Sumsuddin v. -46rfH/(1907) 
31 Bom. 165. 


(z) Farid-itn-Nisa v. Mxikhtar Ahmad 
(1925) L. R. 52 I. A. 342 ; 89 I. C. 649; 
A. I. R. 1925 P. C. 204; cp. Barka- 
tunnissa Begum v. Debi Bakhsh^ also a 
P. C. appeal, (1927) 31 C. W. N. 693; 
25 Ali. L. J. 314 ; 101 I. C. 29; A. I. R. 
1927 P. C. 84, followed. Ram Sunday 
Saha V. Raj Kumar Sen Ckoxcdhury {102'7) 
55 Cal. 285; 104 I. C. 527 ; A. I. R. 1927 
Cal. 889, in the case of a man said to be 
of weak intellect, who was licld on the 
evidence to have been sufficiently in¬ 
formed and protected. 

{a) Ashgar Ali v. Delroos Banco Begum 
(1877) 3 Cal. 324; Mariam Bibi v. 
Sahina (1892) 14 All. 8 ; Acchhan Knar 
V. Thakur Das (1895) 17 All. 125 ; Hoii 
Lai V. Musammat (1903) Punj. Rcc. 
no. 77. In Ashgar Ali's case the Judicial 
Committee set aside a tauUatnama 
executed by a Mahomedan ladj^ on the 
false representation that the effect of the 
document was what she desired. The 
case looks very like one of positive fraud. 

( 6 ) Kali Bakhsh v. Ram Gopal (1913) 
L. R. 41 I. A. 23. 28-29 ; 36 All. 81. 89; 
21 I. C. 985; Farid-uxi-Kisa v. Mnkhtar 
Ahmad (1925) L. R. 52 I. A. 342 ; 89 1. A. 
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the deed, and the proof must go so far as to shew affirmatively and 
conclusively that the deed was not only executed by, but was explained 
to, and was really understood by the grantor. In such cases it must 
also, of course, be established that the deed was not signed under 
duress, but arose from the free and independent will of the grantor. 
The law as just stated is too well settled to be doubted or upset.’’ 

More lately, on an attempt to repudiate a parda-nishin lady’s 
compromise of a litigated family dispute, Lord Buckmaster said (c) : 
“ It is not necessary- indeed, it is undesirable—to insist in such cases 
upon a test which depends upon a clear understanding of each detail 
of a matter which may be greatly involved in legal technicalities. It 
is sufficient that the general result of the compromise should be under¬ 
stood, and that people disinterested and competent to give advice 
should, with a fair understanding of the whole matter, advise the 
lady that the deed should be executed.” 

Some Indian decisions s\i^rgost that a deed of gift by a ponla-nishin 
woman is invalid in the absence of proof that she had independent advice. 

But in Kali Bakhsh v. Ihim Oopal (d) the Judicial Committee held that there 
is no rule of law of the absolute kind above indicated. The possession of 
independent advice, or the absence of it, is a fact to be taken into considera¬ 
tion and well weighed on a review of the whole circumstances relevant to the 
issue of whether the grantor thoroughly comprehended, and deliberately and 
of her own free will carried out, the transaction. If she did, the issue is 
solved and the transaction is upheld ; but if \ipon a review of the facts which 
include the nature of the thing done aiul the training and habit of mind of the 
grantor, as well as the approximate circumstances afTecting the execution 
—if the conclusion is reached that tlic obtaining of independent advice 
would not really have made any dilTt'rence in the result tlien the deed ought 
to stand. The present, in their I^ordships’ judgment, appears to bo a case 
of that kind. ... In short their view is that if independent outside 

advice, which is an essentially different thing from independent outside 
control, had been obtaiticd, the lady would liave acted just as she did. Much 
as their Lordships support and approve of the protection given by law to a 
parda-Tiishin lady, they cannot transmute such a legal protection into a legal 
(lisability. She might, especially if the outside adviser had been a lawyer, 
have altered the sliape or form of tlie transaction, but in substance and result 
she would have carried o\it the same purpose and will ns are expressed by the 
deed under challenge. They refer to the jiidgment of Lord Maennghten in 
Mahomed BidMi Khan v. Ilosttiini Bibi " (c). See p. 103 above. 


G4‘J ; A. I. R. 1925 P. 0. 204 ; Muhammad 
Ibrahim v. Umatuflah Jan. (1917) Punj. 
itec., no. 90, p. 350 ; 39 I. 0. 79S. 

(c) Sunitabala ])fbi v. Dhara Sundari 
Dcbi (1919) L, H. 40 1. A. 272, 278. 

{d) (1914) L. R. 41 I. A. 23; 30 All. 
81. (In this case flic J. C. upheld a gift 
by a parda-nishin woman of about one 


half of her estate to her paramour's son 
on the ground that there was no unduo 
influence) ; Keshub LaJl v. Badha Baman 
(1913) 17 C. W. N. 991 ; J/n/m/Mr Prasad 
V. Taj Begum (1915) 19 C. W. N. 102. 

(r) (1888) L. H. 15 I. A. 81 ; 15 

C’al. 084. In this ease the charge of 
undue inlluenee was discredited by being 
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It should he noted that “ the undue influence which may affect a parda- 
nashin lady’s understanding of a document may proceed from a third party.” 

It was so held by Jenkins C. J. in a case where a mortgage of her property by 
a parda-yiishin lady to a creditor of her husband was set aside, the undue 
influence having proceeded from the husband (/). 

It appears that most, if not all, of the decisions could have been 
arrived at without the aid of any general presumption, on such grounds 
as that the act was done under the influence of marital control, or 
actual fraud or misrepresentation, or even in total ignorance of its 
nature and effect. The only thing in English law that seems analogous 
to the treatment of a farda-nishin woman’s dealings as presumably 
invalid is the treatment of dealings with “ expectant heirs ” by Courts 
of Equity, where fraud is said to be “ presumed from the circumstances 
and condition of the parties contracting.” But this equitable doctrine 
is peculiar, and depends, in part at any rate, on reasons not existing 
in India {g). 

Who is a Parda-Nishin. —The expression “ 'parda-nishin ” connotes 
complete seclusion. It is not enough to entitle a woman to the special 
care with which the Courts regard the disposition of a parda-nishin 
woman that she lives in some degree of seclusion (h). Thus a woman 
who goes to Court and gives evidence, who fixes rents with tenants 
and collects rents, who communicates, when necessary, in matters of 
business, with men other than members of her own family, could not 
be regarded as a parda-nishin woman ( 2 ). In Hodges v. The Delhi and 
London Bank, Limited {j), a Privy Council case, it was said : ” It is 
abundantly clear that Mrs. Hodges was not a parda-nishin. The term 
quasi-parda-nishin seems to have been invented for this occasion. 
Their Lordships take it to mean a woman who, not being of the parda- 
nishin class, is yet so close to them in kinship and habits, and so 
secluded from ordinary social intercourse, that a like amount of 


made as an afterthought and not by the 
lady herself who was the original plaintiff, 
but by her representative after her death. 
Cp. Barhatunnissa Begum v. Debt Bakksh 
(1927) 31 C. W. N. 693; 101 I. C. 29, 
A. I. R. 1927 P. C. 84. 

(/) Badiatannessa Bibee, v. Ambika 
Charan (1914) 18 C. W. N. 1133. Com¬ 
pare Bank of Montreal v. Stuart [1911] 
A. C. 120. 

(< 7 ) See Pollock, Principles of Contract, 


9th ed., 670 sqq. O^Borke v. Bolingbioke 
(1877) 2 App. Ca. 814, marks the limit of 
its application. 

(h) Sfiaik Ismail v. Amirhibi (1902) 4 
Bom. L. R. 146, 148. 

(i) Ismail Mussajee v. Hafiz Boo (1906) 
33 Cal. 773, 783 ; L. R. 33 I. A. 86 ; 
Skaik Ismail v. Amirbibi (1902) 4 Bom. 
L. R. 146. 

(j) (1901) 23 All. 137, 145; L. R. 27 
I. A. 168. 
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incapacity for business must be ascribed to her, and the same amount 
of protection ■which the law gives to parda-nrshins must be extended to 
lier. The contention is a novel one, and their Lordships arc not 
favourably impressed by it. As to a certain well-known and easily 
ascertained class of women, well-known rules of law are established, 
with the wisdom of which we are not now concerned ; outside that 
class it must depend in each case on tiie character and position of 
the imlividual woman whether those who deal with her are or are 
not bound to take special precautions that her action shall be intelligent 
and voluntary, and to prove that it was so in case of dispute.” 


Sub-s. 3 : Rule of evidence. —The third paragraph of the present 
section docs not lay down any rule of law, but throws the burden 
of proving freedom of consent on a party who, being in a dominant 
position, makes a bargain so much to his own advantage that, in the 
language of some of tlie English authorities, it “ shocks the conscience.” 
Money-lending cases arc those chiefly contemplated (sec illustra¬ 
tion (c)). It must not be supposed, however, that there may not be 
other forms of unconscionable bargain within the mischief and the 
remedy of this enactment (jj). 


‘‘Unconscionable bargains.’^^ —Illustration (c) contemplates the 
case of a person already indebted to a money-lender contracting a 
fresh loan with liim on terms on the face of them unconscionable. 


In such a case a presumption is raised that the borrower’s consent 
Mas not free. The presumption is rebuttable, but the burden of 
proof is on the party wlio has sought to make an exorbitant profit 
of the other’s distress. The question is not of fraud, but of the un- 
conscientious use of superior poM’er. Inadequacy of consideration, 
though it will not of itself avoid a contract (s. 25, expl. 2, p. 191, beloM'). 
has great weight in this class of cases as evidence that the contract 
M’as not freely made. “Inadequacy of consideration in conjunction 


M’ith the circumstances of indel)tedness and ianorance M'ere facts from 


M’hich it Mould ha\e been as j)ermissible before the amendment of 
[this section] to infer the u.sc of undue influence as it M’ould be since 
that amendment ” (/ ). Relief in cases of unconscionable bargains is 
an old head of English equity. It M'as formerly associated in a special 

{jj) ^^*7* J IdK'iirji Jifaftaraj v. Jiam (^■) Jihinihhat w (UHU ) 2o 

Dei (lO.'JO) r. 175; A. I. H. inao Rom. 12tl, 12S, 

1\ C., l.'JO, in .1. (rnoiciv on facts). 
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Jiiaiiner with sales of reversionary interests, AS'hich the Court was 
eager to restrain ; and for some time it was the doctrine of the Court 
that a sale of any reversionary interest, if proved to have been made 
for only a little under the value, must be set aside without further 
inquiry. This rule was at last found so inconvenient that it was 
abolished by statute. But the general principles of equity in dealing 
with what are called “ catching bargains remain, and the third clause 
of the section now before us is apparently intended to embody them. 
In fact, the Indian High Courts had acted on these principles, both 
before and since the passing of the Contract Act, without any express 
authority of written law. Thus, where the interest was exorbitant, 
relief was granted by reducing the rate of interest in cases where the 
loan was made to an illiterate peasant (/-), and to a Hindu sixteen 
years old (???) (but not a minor according to the Hindu law). And 
where an heir to an estate borrowed Rs. 3,700 to enable him to 
prosecute his claim at a time when he was without even the means 
of subsistence and gave the lender a bond for Rs. 25,000 to be paid 
after receiving possession of the property, the Court held that the 
bargain was hard and unconscionable, and gave the lender a decree 
for Rs. 3,700, with interest at 20 per cent, per annum (??). Acting 
upon the same principles, the High Court of Bombay held that a 
covenant in a mortgage executed by illiterate peasants in favour 
of a money-lender to sell the mortgaged property to the mortgagee 
at a gross undervalue in default of payment of interest was inequitable 
and oppressive, and the mortgage was set aside to that extent (o). 
After the amendment of the present section, the High Court of 
Allahabad disallowed compound interest payable at 2 per cent, per 
mensem with monthly rests in the case of a bond executed by a 
spendthrift and a drunkard eighteen years old (p). And where a 


{1) ImIU V. Bam Prasad (1886) 9 All. 
74. See also the observations of the 
Judicial Committee in Kamini v. Kali- 
prosaunno Qhose (1885) 12 Cal. 225, 
238, 239 ; L. R. 12 I. A. 215, where the 
loan was made to a parda^nishin lady. 

(m) Mothoormohun Boy v. Soorendro 
^arain Deb (1875) 1 Cal. 108. The 
Indian Majority Act, which fixes the age 
of majority at eighteen, was passed on 
2ud March, 1875. 


(n) Chunni Knar v. Bnp Singh (1888) 
11 All. 57, confirmed on appeal sub nom. 
Baja Mohkatn Shigh v. Baja Bup Smgh 
(1893) 15 All. 352; 20 I. A. 127. See 
also Htisain BaVhsh v. Bakmai Husain 
(1888) 11 All. 128. 

(o) Kedari Bin Banu v, Aimarambhat 

(1866) 3 B. H. C. A. C. 11. 

{p) Kirpa Bam v. Sami~nd-din (1903) 

25 All. 284. 
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profligate habits and greatly in need of money, his father having 
refused to provide him with any monej'', executed a bond to secure a 
sum of Rs. 500 with interest at the rate of Rs. 37-8-0 per cent, per 
annum with six-monthly rests, with a stipulation that the borrower 
should not be empowered to pay the money within three years, and 
if he did pay within three years, he should nevertheless be obliged 
to pay three years' interest at the rate above mentioned, the same 
Court held that the bargain was unconscionable, and gave the lender 
a decree for Rs. 500 with simple interest at the rate of 24 per cent, 
jicr annum (|^). AVhcre a poor Hindu widow borrowed Rs. 1,500 from 
a money-lender at 100 per cent, per annum for the purpose of enabling 
her to establish her right to maintenance, the High Court of Madras 
allowed the lender interest at 24 per cent. (r). Similarly, where a 
talukdar, who had been declared a “ disqualified proprietor ’’ under 
the provisions of the Oudh Land Revenue Act, 187G, and M'hose 
property was placed in the charge of the Court of Wards on the ground 
of his indebtedness and consequent inability to manage it, executed a 
bond for Rs. 10,000 repayable with interest at 18 per cent, per annum, 
and compound interest in default of payment of instalments, the 
Judicial Committee disallowed compound interest on the ground that 
the position of the parties was such that the lender was in a position 
to dominate the will ” of the borrower, and that the charging of 
compound interest in the circumstances of the case was ‘'uncon¬ 
scionable ” (.v). The relief, however, has not been confined to inonev- 


( 7 ) Balki'fhan Das v. Madan Lai (1907) 
29 All. a03. Doubted in Kesavula v. 
Ariihulai (1913) 3(> Mad. 533, at p. 537; 
22 I. C. 709. 

(r) lUtnnee Annapurni v. Swaminatha 
(1910) 3t Mad. 7. See further as to tho 
test of what is excessive : Din J/w/iata- 
mad V. Badri A'ath (1929) 120 I. C. 417. 
Exact definition is not possible : Bamki- 
shun Bam v. Bansi Singh (1929) 110 I. C. 
43 ; 10 P. L. T. 322 ; A. I. K. 1929 Pat.340. 

(^) Dhanipal Das v. Maneshar Bakhsh 
Singh (1900) 28 All. 570; L. R. 33 
I. A. 118; Maneshar Bakhsh Singh v. 
Shadi Lai (1909) 31 All. 380; L. H. 
30 I. A. 90. The .same principle has 


been applied whero two persons who 
were under arrest for non-payment of 
Government revenue obtained from the 
lahsildar temporary release to go to a 
money-lender, and subsequently bor¬ 
rowed Rs. 99 from tho money-lender and 
executed a mortgage-bond bearing com¬ 
pound interest at tlie rate of 37J per cent, 
per annum with half-yearly rests. In a 
suit by tho money-lender to recover the 
amount tho Court held tliat the bargain 
was unconscionable, and allowed 18 per 
cent, compound interest : Baldeo Singh 
V. BaUiki Das (1910) 7 All. L. J. 591. 
Abdul J\lajid v. Khirode Chandra Pat 
(1915) 42 Cal. 090; 29 I. C. 843, is dis- 
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lending transactions, and so far back as the year 1874 the Judicial S. 16. 
Committee set aside a bond obtained by a powerful and wealthy 
banlcer from a young zamindar who had just attained his majority, 
and had no independent advice, by threats of prolonging litigation 
commenced against him b}^ other persons with the funds and assistance 
of the banker (^). Three years later the same tribunal set aside an 
ikrarnavia executed by a minor and another who had just come of 
age of half of their property in favour of the defendants, who had no 
title to the property, and who had taken possession thereof by show of 
force and with the assistance of a large body of retainers (i^). Similarly, 
where the plaintiff, an illiterate agriculturist heavily indebted to the 
defendant, who was a money-lender, passed a sale-deed to the defendant 
of his lands worth thrice the amount of the debt under pressure of 
payment, the High Court of Bombay ordered by its decree that the 
sale should be set aside on the plaintiff paying to the defendant the 
debt owed by him within a fixed period (v). But the question whether 
a transaction should be set aside as being inequitable depends upon 
the circumstances existing at the time of the transaction, and not on 
subsequent events {w). 

As between parties on an equal footing high interest, and even the 
holding of securities for a greater sum than has been actually advanced, 
will not sufiB.ee to make the Court hold a bargain unconscionable. 

Where both the parties to a mortgage were money-lenders, and the 
mortgage purported to be a security for Rs. 5,000 as principal and 
Rs. 1,250 sawai in lieu of interest repayable by seventy-two instal¬ 
ments, it was held that, though the interest on an instalment in arrear 
was to run at 24 per cent, per annum, and though the mortgagee 
retained Rs. 100 on account of khichadi (bonus) out of the Rs. 5,000 
purporting to have been advanced to the mortgagor, the transaction 
was not imconscionable, regard being had to the fact that it was the 
practice of the mortgagor himself to make advances on similar terms {x). 

approved by the Judicial Committee, iJaj;- (*^) Bhimbhat y. Y eshwantrao 26 

hunath Prasad v. Sarju Prasad L. R. 51 Bom. 126. 

I. A. 101, 108; 82 I. C. 817, A. I. R. (i«) Ganga Bahsh v. Jagat BaJuiditr 

1924 P, C. 60. Singh (1895) 23 Cal. 15 ; L. R. 22 

(0 Chedambara Chelty v. Menja I. A. 153. 

Krishna Muthu (1874) 13 B. L. R. 509; (.r) Hari Lahu Patil v. Pam-ji Valad 

L. R. 1 I. A. 241. Pandu (1904) 28 Bom. 371. As to the 

(m) Pretn Narain Singh v. Parasrani rate of interest, cp. Bala Balia Mai v. 

Singh (1877) 4 I, A. 101. AAfK/ Shah (1919) 21 Bom. L. R. 558; 
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equity of redemption to the mortgagee upon onerous terms, the 
C’ourt will not therefore refuse specific 2 ^('i’formance if the bargain 
is not unconscionable and there is no evidence to show that the mort¬ 
gagee took an im 2 )roper advantage of his position or of the mortgagor’s 
difficulties (y). 

On examining the cases relating to money-lending transactions 
cited in the preceding 2 >arngrf^ph, it will be observed that in each of 
them the lender was “ in a j^osition to dominate the will ” of the 
borrower, and the bargain was unconscionable ” within the meaning 
of cl. (3) of the present section. It is only the concurrence of these • 
two elements that can justify the Court in granting relief to the 
borrower (:). The more fact that the rate of interest is exorbitant is 
no ground for relief under this section (a), unless it be shown that 
the lender was in a j)Osition to dominate the will of the borrower. 

And it is now finally held by the highest tribunal that urgent 
need of money on the jiart of the borrower does not of itself place the 
lender in a position to dominate his will within the meaning of this 
section (b). In fact, even before the decision of the Privy Council, 
the C‘ourts of India consistently declined to interfere except in two 
cases which must now be taken as overruled (c) where relief was 


48 I. C. 1, \\hc‘rc the l*rivy Couiuil hfUl 
2 per cent, per inensen) not to l»e nnnsnal, 
also that compound interest was not 
necessarily iineonsctonalile : JJiiilii Ham 
V. .^arnh.t nt T. C. 003. A. I. H. 

hah. 0(0. 

{//) yPf/n'.s* V. MtunKj Shwr (/o (1011) 
38 Cal. 805 ; h. K. 38 I. A. 155, 

(:) Poosalfiurai v. Ktinuappn OnHiitr 

(1010) 43 Mad. 450; h. Ih 47 I. A. 1. 
j). on, above. 

{(i) As to relief wlierc a stipulation 
for the payment of interest amounts 1<» 
a penalty, see s. 74, p. 432 below and tlie 
note.s thereon. 

(5) Sunddr Kmr v. ]{<ii Shinn Krlshin 
(1007) 34 Cal. 15U; I.. K. 34 I. A. 

0 ; Oanefih \\ ] i.'ihmi (1007) 32 l^om. 37: 
rmesh Chaniha v. Oolap JmI (I0o 3) 31 
Cal. 233 ; Chatring v. Whitchun h 
(10(t7) 32 lb,m. 208; Ihhi Sahai v. 


danga Sahai (1910) 32 All. 580 ; Meghraj 
V. (.\niga liaH.^h (1010) 7 All. L. J. 720; 
7 1 C. 28t»; Mighraj v. Ilargapau (1010) 7 
All. h. J. 055 ; 7 I. C. 201 ; *SVi Chnmi v. 
Maihr Singh (1011) 8 All. L. J. 407 ; 10 
1. C. 14 : Kf.iarnlu v. Ariihiilai (1013) 30 
Mad. 533 ; 22 I. C. 700 ; Ponnusanii v. 
Xaitininthn (1017) 33 Mad. h. J. 302; 
42 I. C. 231 : J^ninalingam Chfttiar v. Snf>- 
raniania Chctliar (1027) 50 Mad. 014 ; 103 
I. C. 304 : A. I. K. 1927 Mad. 020 ; Jiisat 
Singh V. Manohar ImI (1027) 102 I. C. 28^1. 

(r) Mailho Singh v. Kashi Kam (1887) 
0 All. 228 and Poma Pongra v. U'lV/hiia 
mUispic (1007) 31 Dorn. 348. The 
deeision in Madho Singh's case was 
expressly dissented from by the High 
Court of Caleutta in I'inesh Chataim's 
ease. In Pamn Doiigras case the pt>int 
of law, if any, for whieh the case \\*as 
reju>rtc<l must have Ikh'u as here assumed : 
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claimed against an exorbitant rate of interest on the ground that the 
borrower M'as in urgent need of money. Upon the same principle 
the fact that a person parts with his properties for what he considers 
an unduly low price owing to liis pressing necessities is not a ground 
for setting aside the alienation, unless it be shown that the alienee 
was in a position to dominate the will of the alienor (d). “ If people 

with their eyes open choose wilfully and knowingly to enter into 
unconscionable bargains, the law has no right to protect them.” 
Hardship alone is not enough (e). The law on this subject, however, 
has been considerably altered since the enactment of the Usurious 
Loans Act, 1918. 

In cases under this section, English decisions are to be resorted to 
only so far as they illustrate the express terms. This warning was 
given by the Judicial Committee in Dhanifal Das v. Maneshar BaJchsh 
Shigh (/). “ The Subordinate Judge was wrong in deciding the case 

in accordance with what he supposed to be English equitable doctrine. 
He ought to have considered the terms of the amended section 16 only. 
He also mistook the English law. Apart from a recent statute, an 
English Court of Equity could not give relief from a transaction 
or contract merely on the ground that it was a hard bargain, except 
perhaps where the extortion is so great as to be of itself evidence of 

fraud. . . . In other cases there must be some other equity arising from 

the position of the parties or the particular circumstances of the case.” 

Lapse of time and limitation. —Delay and acquiescence do not bar 
a party’s right to equitable relief on the ground of undue influence, 
unless he knew that he had the right, or, being a free agent at the 


but, as only the judgment is given, it is 
impossible to say whether on the facts the 
decision was or was not justified. 

{(1) Snndarambal v. Yogavanaguruickal 

(1915) 38 Mad. 850; 23 I. C. 72. 

(c) Mackintosh v. Wingrove (1879) 4 
Cal. 137; Saiish Chunder v. Hem 
Chunder (1902) 29 Cal. 823; U7nesk 
Chandra v. Golap Lai (1903) 31 Cal. 
233 ; Kirti Chnnder v. Atkinson (1905) 
10 C. W. N. 640 ; Tarachand v. Girdhari 
Lai (1889) All. W. N. 167; Hem Raj 
- V. Khnda Bakhsh (1905) Punj. Rec. no. 13 ; 
Aziz Khan v. Dmii Chasid (1918) Punj. 


Rec. no. 101, p. 334 ; 48 I. C. 933; Bhut 
Nath Chatterjee v. Rama Kath Kaskar 
(1921) 48 Cal. 93; 57 I. C. 1004. 

(/) (1906) 28 All. 570 ; L. R. 33 I. A. 
118. The relief granted below was sub¬ 
stantially confirmed on the ground that 
the facts brought the ease Avithin the 
section. The borrower “ Avas under a 
peculiar disability and placed in a position 
of helplessness by the fact of his estate 
being under the control of the Court of 
Wards,” and “ the lender used his 
position to demand more onerous terms 
than AA'ere reasonable.” 
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Ss. 16, 17, time, deliberately detenniiied not to inquire what his rights were or 

to act upon them (q). Lapse of time is not a bar in itself to such a 
relief. Tliere must be conduct amounting to confirmation or ratifica¬ 
tion of the transaction {!(). If there be no such conduct, it is open to 
the part}^ though lie may ]iot sue to set aside the transaction within 
the period of limitation to plead undue influence as a defendant in 
a suit brought against him to enforce the transaction. “ A defendant 
in a suit is entitled to resist a claim made against him by pleading 
fraud [or undue influence], and he is entitled to urge that plea though 
he may not have himself brought a suit to set aside the transaction, 
and is not, in circumstances like the present, precluded from urging 
the plea by the [law of limitation] ” (/). This statement was adopted 
in a Madras case where it was said : “ We do not think it follows that 
because a party's remedy as jilaiutiff to have an instrument avoided 
is time-barred, his right to say by way of equitable defence, if sued, 
that the instrument ought not to be enforced is equally time-barred ”(j). 
This is in entire accordance with the authorities familiar in English 
equity practice, to which it is needless to make further reference. 

Rights ol legal representatives. —A sale-deed obtained by an uncle 
from his niece b}’’ the exercise of undue influence, the uncle standing 
in a fiduciary relation to the niece, may be set aside, after the death 
of the niece, by her legal representative {I’). 


17 .— “ Fraud ” means and includes any of the following 

acts committed by a party to a contract, or 

Fraud " defined. . , t . • ' i i • j. 'j.! 

With his connivance, or by his agent, with 
intent to deceive another party thereto or his agent, or to 
induce him to enter into the contract:— 

(1) the suggestion, as to a fact, of that which is not 

true by one who does not believe it to be true ; 

(2) the active concealment of a fact by one having 

knowledge or belief of the fact; 


{(j) Lak'ifnni iJo^s v. lionp J.iiH 

30 Mad. 100. 

(/i) Allcard V. Skinner (1HS7) 3(i (.'Ii. 
Div. 145, nt pp. IHl, ISJ, 180 ; Wright v. 
]'an(hrplank (1850) 8 1). M. & (J. 133; 
114 R. R. GO. 

(i') llangnath Sakharam v. Oovind 


Xarasinv (1004) 28 Rom. 030: por 

.lonkiiis 0. d. 

(/) Ijak\<hwi Doss v. Loll (10O7) 

30 Mad. 100, 178. 

(1) (torind v. Saritri (1018) 20 Bora. 
L. R. 011 ; Indian Trusts Act, 1882, s. 88, 
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(3) a promise made without any intention of per¬ 

forming it; 

(4) any other act fitted to deceive ; ^ 

(5) any such act or omission as the law specially 

declares to be fraudulent. 

Explanation ,—Mere silence as to facts likely to affect 
the willingness of a person to enter into a contract is not 
fraud, unless the circumstances of the case are such that, 
regard being had to them, it is the duty of the person keeping 
silence to speak, or unless his silence is, in itself, equivalent 
to speech. 

lllustraiions. 

(a) A. sells, by auction, to B., a horse which A. knows to be unsound. 

A. says nothing to B. about the horse’s unsoundness This is not fraud in A. 

(b) B. is A.’s daughter and has just come of age. Here, the relation 
between the parties would make it A.’s duty to tell B. if the horse is unsound. 

(c) B. says to A.—“ If you do not deny it, T shall assume that the horse 
is sound.” A. says nothing. Here A.’s silence is equivalent to speech. 

(d) A. and B. being traders, enter upon a contract. A. has private 
information of a change in prices which would affect B.’s willingness to 
proceed with the contract. A, is not bound to inform B. 


Fraud in general. —Fraud is committed wherever one man causes 
another to act on a false belief by a representation which he does 
not himself believe to be true. He need not have definite knowledge 
or belief that it is not true {1). When fraud produces damage it is 
generally a wrong entitling the person defrauded to bring a civil action. 
Under the Contract Act we are concerned with the effects of fraud 
only so far as consent to a contract is procured by it. We have already 
pointed out that the result of fraudulent practice may sometimes be 
a complete misimderstanding on the part of the person deceived as 
to the nature of the transaction undertaken, or the person of the 
other party. Such cases are exceptional. Where they occur, there 
is not a contract voidable on the ground of fraud, but the apparent 
agreement is wholly void for want of consent, and the party misled 
may treat it as a nullity even as against innocent third persons. But 
the fraudulent party is of course estopped from denying that there 
is a contract if the party deceived finds it to be to his interest to affirm 

(0 This is well settled in England: Evans v. Edmonds (1853) 13 C. B. 777 ; 
93R.R.732. 
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S. 17. the transaction, which is a conceivable though not probable case. 

In the same way the party deceived must be at liberty to treat the 
transaction as a voidable contract if he thinks fit. No doubt many 
transactions have in fact been so treated notwithstanding that under 
the law as settled in Cundy v. Lindsay (;w) they might have been 
declared wholly void. 

Sub-ss. 3, 4, 5.—The language of the Act throws no light on the 
relation of fraud to misrepresentation. It might even be said to 
obscure it. That relation, however, may be very simply stated. 
Fraud, as a cause for the rescission of contracts, is generally reducible 
to fraudulent misrepresentation. Accordingly we say that mis¬ 
representation is cither fraudulent or not fraudulent. If fraudulent it 
is always a cause for rescinding a contract induced by it; if not, it is 
a cause of rescission only under certain conditions, which the definitions 
of s. 18 are intended to express. There are, however, forms of fraud 
which do not at first sight appear to include any misrepresentation 
of fact, and sub-ss. 3, 4, and 5 arc intended to cover these. With 
'regard to a promise made without any intention of performing it 
' (sub-s. 3), it may fairly be said that a promise, though it is not merely 
a representation of the promisor’s intention to perform it, includes a 
representation to that effect. Some promises are given more readily 
and willingly than others ; but we accept promises only because we 
believe them to be made in good faith, and no one would bo content 
with a promise which he believed the promisor to have no intention of 
keeping. Similarly it is fraud to obtain property, or the use of it, 
under a contract by professing an intention to use it for some lawful 
purpose when the real intention is to use it for an unlawful purpose (n). 
Our modern authorities have removed the difliculty which ;isod to be 
felt in treating the statement of a man’s intention as a representation 
of fact. “ There must bo a misstatement of an existing fact, b\it the 
state of a jnan’s mind is a.s much a fact as the state of his digestion. 
It is true that it is very diHicult to prove what the state of a man’s 
mind at a ])articular time is, but if it can be ascertained it is as much 
a fact as anything else.” Accordingly it is fraud to obtain a loan 
of money by misrepresentiiig the purpose for which the money is 

(wj) Note ((/), p. 89, abovi*. 

(h) Sco Fcrel v. Hill (1854) 15 C. B. 

'201 I 100 H, B. ,‘H8, which, admittinj^ 


this, decided that tho defraade(i party, 
having given possession, is not entitled to 
resvnne it hy force without process of law. 
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wanted, even if there is nothing unlawful in the object for which 
the money is actually wanted and used (o). In particular, it is well 
settled in England that buying goods with the intention of not paying 
the price is a fraud which entitles the seller to rescind the contract (p). 
On the whole, then, sub-s. 3 of the present section did not introduce 
any novelty (g-). 

The mention of “ any other act fitted to deceive ” in sub-s. t 
appears to be inserted merely for the sake of abundant caution. . 


Acts and omissions specially declared to be fraudulent. —Sub-s. 5 

applies to cases in which the disclosure of certain kinds of facts is 
expressly required by law, and non-compliance with the law is expressly 
declared to be fraud. Thus by s. 55 of the Transfer of Property Act 
(IV of 1882) the seller of immovable property is required to disclose 
to the buyer any material defect in the property of which the seller 
is, and the buyer is not, aware, and which the buyer could not with 
ordinary care discover,” and the buyer to disclose to the seller ‘‘ any 


fact as to the nature or extent of the seller’s interest in the property 
of which the buyer is aware, but of wliich he has reason to believe 
that the seller is not aware, and which materiall}'’ increases the value 
of such interest,” and “ omission to make such disclosures ... is 
fraudulent,” and this, it seems, even if the omission be due merely to 
oversight (r). In England a similar duty of disclosure exists, and 
failure to fulfil it is a misrepresentation creating a right to rescind the 
contract, but, if not shown to be wdlful, the omission would not be 
called fraudulent. Various dealings wdth propert}'' are made voidable 
as being fraudulent, or declared to be fraudulent as against the trans¬ 
feror’s creditors or assignees, by other enactments. But, as these 
transfers of property cannot w’ell be employed as inducements to any 
other party to enter into any contract beyond such agreement as is 
involved in the fraudulent transfer itself, they do not come within the 


S. 17. 




(o) Edginglon v. Fiizmaurice (1885) 29 
Ch. Div. 459, 480, 483, per Bowen L. J. 

(p) Cloiigh V. L. <£’ N. W. R, Co. (1871) 
L. R. 7 Ex. 21, in Ex. Ch.; Ex parte 
Whittaker (1875) L. R. 10 Ch. at p. 449. 

iq) Borrowing money with no intention 
of repaying it is cheating under the Pena I 
Code : s. 416, illustration (f). 


(/•) Note that an agreement between 
vendor and purchaser that the vendor 
is not to be liable for defective title will 
not excuse active concealment: Akktar 
Jahan Begam v. Hazari Lai (1927) 25 
All. L. J. 708 ; 103 I. C. 310, A. I. R, 
1927 All. 693. 
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Ss. 17, 18, scope of the Contract Act, and we have no occasion to dwell upon them 

hoi’c (-s). 

Mere non-disclosure.—There are special duties of disclosure (of 
whicli we liavc just seen an instance) in particular classes of contracts (0, 
but tliere is no general duty to disclose facts which are or might be 
erpially within the means of knowledge of both parties. Silence as to 
such facts, as the Explanation to the present section lays down, is not 
fraudulent. There is a well-known American ease on this point arising 
out of the conclusion of peace between Great Britain and the United 
States after the war commonly known as the war of 1812. The aon- 
tract was for the sale of tobacco : the buyer knew, but the seller did 
not, that peace had been made ; and on the seller asking if there was 
any news affecting the market price, the buyer gave no answer. The 
Supreme Court of the United States held that there was nothing fraudu¬ 
lent in his silence {n). But there are at least two practical qualifica¬ 
tions of this rule. First, the suppression of part of the known facts 
may make the statement of the rest, though literally true so far as it 
goes, as misleading as an actual falsehood. In such a case the state¬ 
ment is really false in substance, and the wilful suppression which 
makes it so is fraudulent (v). Secondly, a duty to disclose particular 
defects in goods sold, or the like, may be imposed by trade usage. In 
such a case omission to mention a defect of that kind is equivalent to 
express assertion that it docs not exist (^e). The illustrations will now 
be easily understood. We arc not aware of any English authorities 
corresponding to (b) and (c). 


18.—“ Misrepresentation means and includes 


Misrcprosoiita- 
tioii ’ dolint'd. 


(1) the positive assertion, in a manner 
not warranted by the information 
of the person making it, of that which is not 
true, thoiigli he believes it to be true ; 


(«) Seo Transfer of Property Act, s. 53 
(transfers in fraud of other transferees or 
of creditors) ; Presidency Town Insol¬ 
vency Act, 1909, s. 5G ; Provincial Insol¬ 
vency Act, 1907, 8. 37 ; Manmohamla^ v, 
Maclcod (1902) 26 Bom. 705, 

(0 Contract of fire insurance: 

Imperial Pressing Co, v. British Crotvn 


Assurance Corporation (1913) 41 Cal, 
681; 21 I. C. 83C. Seo also s. 143 below. 

(m) Laidlaw v. Organ (1817) 2 Wheat. 
178. 

((') Peck V. Qttrney (1873) L. R. 0 H. L. 
392, 403. 

(u') Jones V. Boteden (1813) 4 Taunt. 
847 ; 14 R.R. 683. 
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(2) any breach of duty which, without an intent to 

deceive, gains an advantage to the person 
committing it, or any one claiming under him, 
by misleading another to his prejudice or to 
the prejudice of any one claiming under him ; 

(3) causing, however innocently, a party to an agree¬ 

ment to make a mistake as to the substance of 
the thing which is the subject of the agreement. 

Language of the Section. —This is one of the sections taken wholly 
or in part from the draft Civil Code of New York, and it is one of the 
least satisfactory in point of form. In siib-s. 1 the use of the word 
‘‘ warranted ” in a sense (whatever that sense may precisely be) 
unknown to the law, and in a subject-matter where the words '' war¬ 
ranty ” and condition ” have already caused quite enough trouble, 
is an elementary fault. Nor is the intention of the qualifying claiTse, to 
which we shall return, altogether clear. However, the Contract Act 
has at least made some improvement on the classification of the New 
York draft, where the original of this clause stands imder the head of 
Fraud. Sub-s. 2 is obscure and apparently useless. Sub-s. 3 (which 
does not occur in the New York draft Code) seems to involve con¬ 
fusion between contracts voidable because consent was obtained by 
misrepresentation and transactions which can have no legal effect, 
except pos^bly by Avay of CvStoppel, because there was no real, consent 
at all. 

Principles of English law as to misrepresentation,— The Common 
Law recognises a general duty not to make statements which are in 
fact untrue, with the intent that a person to whom they are made shall 
act upon them to the damage of a person so acting, and without any 
belief that they are true. The breach of this duty is the civil wrong 
known as fraud or deceit. But, if belief is there, it is not required by 
any general rule of law to be founded on any reasonable ground, 
though want of any reasonable ground may be evidence of want of 
belief (x). Nor is there any universal duty to give correct information, 
except so far as a partial .statement of the truth may be rendered 

(a;) Derry v. Peek (1889) 14 App. Ca. means clear that the common law is 
337. Such is the law settled for England generally so understood in other juris- 
by the House of Lords. It is by no dictions. 
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substantially false by omission of known facts (p. 118, above), or to 
"iv'c anv information at all. IVith regard to contracts, the general 
2 >rincij>lo is that if one party has induced the other to enter into a 
contract l>y misrepresenting, though innocently, any mateiial fact 
specially within his own knowledge, the party misled can a^oid the 
contract. We do not know of any positive authority for extending 
sucli a rule, even in equity, to matters of fact equally within the means 
of knowledge of both parties : but reliance on the other party’s state¬ 
ment in sucli matters is not common or easily proved, and it is certainly 
convenient to state the law in the broad form that a false I’cpiesenta- 
tion by one jiarty in regard to a material fact made for the purpose of 
inducing the other jiarty to enter into a contract, and actually inducing 
the latter to enter into the contract, renders the contract voidable ” (//). 


If this can be accepted as the rule of the modern Common Law, the 
(■ontract Act does not go beyond it. if indeed it goes so far. The qiuili- 
fvim*^ words of tlic Act will be considered below. In certain classes of 

V 

contracts, where the facts are specially within one jiarty's knowledge, 
a positivi? duty of disclo.sure is added, and the contract is made void¬ 
able by mere ])assivc failure to communicate a material lact. The 
princi 2 >al examples of this sjiecial duty arc to bo found in the several 
branelu'S of the contract of insurance, and in sales of immovable 
property (rp. p. 117, above). But there is no positive duty of dis¬ 
closure between contracting parties whore the facts arc not by their 
nature more accessible to one than to the other, though one l^arty may 


liave acquired information wliieh he knows tliat the other has not (:). 

In tin* same way parties are not boxind to remove mistakes to 
which th(‘y liave not contril>uted (^r). It must be remembered that the 


{{/) Hai*riinaii. s. 4:2U ; cp. Anson, 17th 
0 ( 1 . 181 sqq. I cannot precisely agree 
witli Sir W. Anson's hwtorieal view of 
thu rules of ccpiity iu England, but this 
is not niaUu'ial in India. 

(z) JAtidhiw V. Organ^ 2 Wheat. US 
(p. 118, above). ‘‘The question in this 
ease is whether the iutclligonee of e.\- 
trinsie eireuin.stanees which might intlu- 
cnee the price of the commodity, and 
which was exclusively within the know- 
Ie(lg<‘ of the vendee, ought to have been 
communicated by him ti» the vendor. 


T\\c C’ourt is of opinion that he was not 
bound to eommuniente it. It would be 
dirtieult to eircumscribi' tho eontniry 
doctrine within proper limits wheiv tho 
means of intelligence arc equally aeces* 
siblo to both parties. But at the same 
time each party must t4\ko care not to 
say or do anything tending to impose 
upon the other " : per Mai'shall C, .1. 
I'or a later example see Turner v. (tnen 
[181)5] 2 Ch. 205. 

(n) Smith v, Hughes (1871) E. It. 0 
Q. B. 507. 
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parties can always decide beforeliand for themselves, if they choose, 
what facts shall he deemed material and to what extent. On the one 
hand, they can make the existence of any specified state of facts, or the 
truth of any affirmation, an essential term or condition of the contract, 
so that without it there is no contract at all (6) ; on the other hand, 
they can make any fact or affirmation the subject-matter of a warranty 
or collateral agreement, so that failure to make it good shall not avoid 
the principal contract, but only give a right to damages. This is 
exemplified by the ordinary warranties expressed or implied, on a sale 
of specific chattels (c). In every case the question is what the parties 
really intended. Much perplexity would have been avoided if this 
principle, explicitly recognised only in the second half of the nineteenth 
century (d), had been understood earlier. 

Sub-s. 1. —^What is meant by “ the positive assertion, in a manner 
not warranted by the information of the person making it, of that 
which is not true ” ? Many persons would say that, in any ordinary 
use of the English language, the assertion of that which is not true, 
though it may be innocent and even free from negligence, cannot be 
warranted ” in any manner. Now the framers of the New York 
Civil Code put this clause under the head of Fraud. Probably what 
they meant was that a misrepresentation made with reasonable and 
probable cause for believing it true should in no case be treated as 
fraud, but that a reckless or grossly negligent misrepresentation 
should be. .The result would be to lay down a more stringent rule as to 
fraud than is sanctioned by English decisions—in fact, some such rule 
as the Court of Appeal laid down in England, but the House of Lords 
refused to adopt, in Derry v. Peel: (e). When this clause is transferred 
to the head of misrepresentation, it would seem to mean that innocent 
misrepresentation does not give cause for avoiding a contract imless 
the representation is made without any reasonable ground. The 
High Court of Calcutta has held that an assertion cannot be said to 
be “ warranted ” for the present purpose where it is based upon 


(6) Behn v. Burness (1863) 3 B. & S. 
751 (ship described in charter-party as 
now in the port of Amsterdam ”); 
Bamiernian v. While (1861) 10 C. B. N. S. 
844 (hops bought on terms of being free 
from treatment with sulphur). 


(c) See the sections on Warranty 
in the Sale of Goods Act of 3930. 

{d) See note (6). 

(c) 14 App. Ca. 337, reversing judg¬ 
ment of C. A., 37 Ch. Div. 541. 
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S,18. mere hearsay. Thus if A. makes a positive statement to B. that C. 

would be a director of a company about to be formed, and B. applies 
for shares on the faith of that statement, the statement would be a 
misrepresentation if A. did not derive the information from C, direct, 
but from a tliird party, D. (/). In the course of the judgment 
Maclean C.J. said : “ I need scarcely say that we must deal with this 
case according to the law of India and not of Itngland, and if we find 
the term ‘ misrepresentation ’ defined by statute in this country, we 
must do our best to ascertain whether the case is brought within that 
statutory definition . . . [A.] says that [D.] told him that he [D.] 
had authority from [C.] to use his name in the prospectus as a director, 
in other words, that he [A.] obtained his information not from [C.] 
direct, but only through [D.]. I am not disposed to think that if [A.] 
had relied on the second-hand information he derived from [D.], he 
was ‘ warranted ’ in making the positive assertion that [C.] woidd be 
a director ” (g). This appears to require, on the part of the person 
making the representation, a belief not merely having some reasonable 
ground—for it is often quite reasonable to act upon second-hand 
information, even when it is not unavoidable—but founded on the 
best information that is available. There is no reason to be dis¬ 
satisfied with this judgment, though it may be matter of historical 
doubt whether the framers of the Act intended to go so far. The 
qualification does not, of course, apply to the classes of contracts 
where there is a special duty to disclose all material facts within a 
party’s knowledge. Outside these contracts of “ abundant good 
faith ” the rule of the High Court of Calcutta sets up a standard of 
diligence which may well be thought adequate ; though it would 
not satisfy those learned writers in England and America who take 
the view that “ innocent misrepresentation which brings about a 
contract is now a ground for setting tlie contract aside ” (//) in all 
cases. 

We may refer to a runjab case to illustrate the moaning of the 
expression “ positive assertion.” A. sells a mare to B. Before the 
sale A. writes to B. as follows, in answer to inquiries from B. : “I 
think your queries would be satisfactorily answered by a friend if 

(/) ^^ohun Lall v. Sri Oungaji Cotton (/i) Anson, 182; Harrimnn, cited p. 
Mills Co. (1809) 4 C. W. N. 3G9. 120, above. 

(e/) 4 C. W. N. p. 388. 
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you have one in the station, and I shall feel more satisfied. All I can 
say is that the mare is thoroughly sound.’’ The letter is a “ positive 
assertion ” of soundness coupled with a recommendation to B. to 
satisfy himself before purchasing; but it does not amount to a 
warranty (i). 

Sub-s. 2. —This sub-section is, as already stated, obscure {j). It 
was considered in a Bombay case (Z:) by Sargent J. : “ The second 
clause of s. 18 is probably intended to meet all those cases which are 
called in the Courts of Equity, perhaps unfortunately so, cases of 
" constructive fraud ’ (Z), in which there is no intention to deceive, 
but where the circumstances are such as to make the party who derives 
a behefi.t from the transaction equally answerable in effect as if he had 
been actuated by motives of fraud or deceit,” In that case the 
plaintiffs, who were creditors of the defendants, sued to set aside a 
composition deed executed by their agents, alleging that their signature 
was obtained by a representation made by one of the defendants that 
the deed was nothing more than an assignment to trustees for the 
benefit of creditors, as agreed to in a previous meeting of the creditors. 
It was further alleged that the deed contained a release of which no 
mention was made at the meeting, and of which the plaintiffs’ agents 
had no knowledge. Under those circumstances the High Court of 
Bombay declared the release absolutely void, on the ground that the 
deed as it was signed was essentially different from that which the 
plaintiffs’ agent intended to execute, or thought they were executing, 
when they affixed their signature to the deed. The Comi; went 
further, and said that there was another ground on which the plaintiffs 
were entitled to relief, namely, that there was a duty on the part 
of the defendants within the meaning o the present sub-section to 
communicate to the plaintiffs’ agents the fact of the existence of the 
release, and that the breach thereof entitled the plaintiffs to avoid 
the transaction under s. 19 of the Act. But it is submitted that the 


(i) Currie v. Eennick (1886) Punj. Bee. 
no. 41. 

(j) The framers of the New York 
draft Code seem to have extracted this 
rule from Bulkley v. Wilford (1834) 2 
Cl. & F. 102 ; 37 R. B. 39, which really 
proceeded on the much more intelligible 
principle that an agent who is bound to 


be skilled shall not profit by his own 
incompetence. 

(^) Oriental Bank Corporation v. Flem¬ 
ing (1879) 3 Bom. 242, 267 ; see this case 
cited in the commentary on s. 13 at p. 86, 
supra, 

{1) This term has been obsolete, for 
many years in English practice. 
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S. 18. first sub-section was more applicable, as there was a “ positive asser¬ 
tion ” by one of the defendants that the document was nothing more 
than a mere assignment of the creditors’ property to trustees. 

Sub-s. 3.—This sub-section was applied in a Bombay case (in), 
where it was held that though a company was not liable as drawer on 
a bill of exchange signed by two of the directors and the secretary, 
treasurer, and agent of the company, yet it was liable to the bank to 
which the bill was sold as for money received by the company to the 
use of the bank. The decision proceeded on the ground that the 
directors, while acting within the scope of their authority, had sold 
the bill as one on which the company was liable, but upon which, 
having regard to the foriii in which it was drawn, the company could 
not be rendered liable, and the directors were, therefore, guilty of 
misrepresentation within the meaning of the present sub-section. The 
case was no doubt within the terms of the Act, but it might have been 
decided on the broader ground that a buyer “ is entitled to have 
an article answering the description of that which he bought,” and 
that here the document which the bank had bought had not the 
force or value which it purported and was supposed to have. Thus 
it might be regarded as ca case of common mistake under s. 20 of the 
Act, entitling the party who had paid money to recover it under s. 72. 
In The Oceanic Sleam Navigation Co. v. Soomlerdas Dhummsey («) 
the defendants in Bombay chartered a ship wholly unknown to them 
from the plaintiffs, which was described in the charter-party, and 
was represented to them, as being not more than 2,800 tonnage register. 
It turned out that the registered tonnage was 3,015 tons. The defen¬ 
dants refused 1o accept the ship in fulfilment of the charter-party, 
and it was held that they were entitled to avoid the charter-party 
by reason of the erroneous statement as to tonnage. It is difficult 
to sec how the Court, having regard to the terms of the Act and to 
the evidence of the usage of Bombay and the understanding of the 
parties in the particular case, could have decided otherwise. But 
this case does not necessarily lay down any rule that an error in stating 
tlie amount of tonnage will in general render a charter-party voidable. 
In England such a statement does not, in the absence of special circum- 

(»<) In rc Xitrscy Spuinin(j ami U Ltd. (18S0) 5 Rom. 02, 

(») (I80(>) 14 Rom. 241. 
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stances, amount even to a 'warranty (o). As further illustrating the Ss. 18, 19, 
rule laid, down in the present sub-section 'we might cite an earlier 
case, where it was held by the Allahabad Com‘t that an agreement 
by the defendant to sell and deliver a boiler to the plaintiff at Eajghat 
was voidable at the option of the defendant, the plaintiff having 
represented (though innocently) to the defendant that there was a 
practicable road all the way, while, as a matter of fact, there was at 
one point a suspension bridge not capable of bearing the weight of 
the boiler [j)). 

Misrepresentation of fact or law. —It used to be said in English 
books that misrepresentation which renders a contract voidable must 
be of fact; but there does not seem to be really any dogmatic rule 
as to representations of law. The question would seem on principle 
to be whether the assertion in question was a mere statement of 
opinion or a positive assurance—especially if it came from a person 
better qualified to know—that the law is so and so. It seems probable 
in England, and there is no doubt here, that at any rate deliberate 
misrepresentation in matter of law is a cause for avoiding a contract. 

Where a clause of re-entry contained in a hahuliyat (counterpart of a 
lease) was represented by a zamindar's agent as a mere penalty clause, 
the Judicial Committee held that Ihe misrepresentation was such as 
vitiated the contract, and the zamindar’s suit was dismissed (q). 


19 .— When consent to an agreement is caused by 

Voidability f (^')) fraud or misrepresentation, the 

agreements with- agreement is a contract voidable at the option 

out free consent. 

of the party whose consent was so caused. 

A party to a contract, whose consent was caused by 
fraud or misrepresentation, may, if he thinks fit, insist that 


(o) Barker v. Windie (1856) 6 E. & B. 
675; 106 R.R. 762. 

{p) Johnson v. Crowe (1874) 6 N.-W. 
P. 350. In fact the agreement was made 
several months before the Contract Act 
came into operation, but the case was 
treated at every stage as if it fell within 
the Act. The same result might have 
been arrived at on the ground that the 
existence of a practicable road all the 


wav was an essential term or condition 
of the contract. C'p. Pollock, Law of 
Fraud in British India, p. 101. 

(q) Pertap Chinnier v. Mohendranath 
Purkhait (1889) 17 Cal. 291 ; L. R. 16 
I. A. 233. 

(r) In s. 19, the words “ undue influ¬ 
ence'’‘have here been omitted, being 
repealed by the Indian Contract Act 
Amendment Act VI of 1899, s. 3. 
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S. 19. the contract shall be jierformed (s), and that he shall be put 

in the position in which he would have been if the representa¬ 
tions made had been true. 

Exception .—If such consent was caused by misrepre¬ 
sentation or bv silence, fraudulent within the meaning of 
section 17, the contract nevertheless, is not voidable, if the 
partv whose consent was so caused had the means of dis¬ 
covering the truth with ordinary diligence [ss). 

Explanation .—A fraud or misrepresentation which did 
not cause the consent to a contract of the party on whom 
such fraud was practised, or to whom such misrepresentation 
was made, does not render a contract voidable. 

llhistyations. 

(a) A., to doteivc B., falsely represents that 500 muuiuls of 

indiijo arc made annually at A. s faetory. and thereby induees B. to buy the 
faetory. The eontraet is voidable at the option of B. 

(b) A., by a misrepresentation, leails B. erroneously to believe that 

500 maunds of indiyo are made annually at A.'s faetory. B. examines the 

aeeounts of the factory, wliieh shows that only 400 maunds of indigo have 

been made. After this B. buys the faetorv. The contract is not voidable 

» % 

on account of A.'s misrepresentation. 

(c) A. fraudulently informs B. that A.’s estate is free from encumbrance. 

B. thereupon buys the estate. The estate is subject to a mortgage. B. may 
eitlicr avoid tlic contract, or may insist on its being carried out, and the 
mortgage debt redeemed (/). 

(d) B., having discovered a vein of ore on the estate of A., adopts means 
to conceal, and does conceal, the existence of the ore from A, Through A.’s 
iirnorance B. is enabled to buy the estate at an under-value. The contract 
i.s voidable at the option of A. 

(e) A. is entitled to succeed to an estate at the death of B. ; B. dies; 

having received intelligence of B.'s death, prevents the intelligence 

reaching A., and thus induces A. to sell him Ins interest in the estate. The 
sale is voidable at the option of A. 


Scope of the section.—The section states the legal effect of coercion. 


fraud, and misrepresentation, in 

{s) The same eontraet ; he cannot 
up a different one in the same suit : 
Mahmad v. Jhnnappa (10:*!)) 119 T. C. 
084, A. I. K. 1929 Nag. 254 (a mortgage 
case, connection with general contract 
law remote). 

(m) Tliis question is rather frequent 
in dispule.s arising from a defect of title 
on the sale of immovable property, v.ff. 


rendering contracts procured by 

Harilal Dahukhram v. Mxilchand (1928) 
52Bom.8S;i; 113 I. C. 27; A.T.H. 1928 
Bom. 427. 

{/) I’nder tho Transfer of Bi'oj>crty 
Act IV of 1882. s. 55 (g), tho seller, not 
having sold subject to encumbrances, 
is bound to discharge tho encumbrance, 
independently of any question of fraud. 
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them voidable {u) ; the foregoing sections have only laid down their S. 19. 

respective definitions. Perhaps the most important parts of the 

section, certainly those which need the most careful attention, are the 

exception and the explanation. These mark, though hardly with 

practical completeness, the limits within which the rule is applied. 

Before considering them we have to pause on the second paragraph 

of the body of the section. It reads plainly enough at first sight, but 

the thought does not seem to be really clear. The party entitled to 

set aside a voidable contract may affirm it if he thinks fit. That is 

%* 

involved in the conception of a contract being voidable. And if he 
affirms it, he may require the performance of the whole and every 
part of it (subject to the performance in due order of whatever may 
have to be performed on his own part) or, in default thereof, damages 
for non-performance (subject to special causes of excuse, if any, 
which we are not now considering). If, as may well be the case, the 
default is wholly or partly due to the non-existence of facts which 
the defaulting party represented as existing, this party can obviously 
not set up the untruth of his own statement by way of defence or 
mitigation ; and, if the case is a proper one for specific performance, 
and if it is in his power to perform the contract fully, though with 
much greater cost and trouble than if his statement had been originally 
true, he will have to perform it accordingly (tj). Is anything more than 

be put 

in the position in which he would have been if the representations made 
had been true ” ? {w). There are obviously many cases in which such 

(w) Fraud in the performance of a con- ruptcy jurisdiction). It must be remem- 
tract is no ground for rescission ; Jamsetji bered that an act done as the considera- 
V. Hirjibhai (1913) 17 Bom. L. R. 168, tion for an offered promise is not the 
169; Faza? V. Afon^a/dcw (1921) 46 Bom, performance of a contract, for there is 
489, 508; 66 I, C. 726. The principle is no contract until it is done, and the fore- 

obvious ; when a man is once bound to going observation does not apply to it. 

perform an enforceable promise, any fur- (v) See the Specific Relief Act, s. 18 
ther inducement or encouragement to do below. Qucere whether this clause can 
so is gratuitous and immaterial, and he usefully be applied as a measure of money 

cannot complain if any expectation raised compensation, see Sorabskah Pestinji y. 

in this manner is disappointed. On the Secy, of State (1927) 109 I. C. 141 ; 29 

other side, a promisor either performs his Bom. L. R. 1535; A. I. R. 1928 Bom. 

promise or not; if not, the breach of 17, but this seems a simple case of the 
contract is the same whether his conduct party having lost his claim, if any, to 
has been honest or fraudulent (though rescind the contract by delay, 
fraud may have other consequences out- (ttj) The Indian Law Commissioners* 
side the contract in criminal or bank- draft was curiously worded (cl. 6) : “ A 


this meant by the declaration of the affirming party’s right to 
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n-stitutioii is not litorjilly possible. Tims, if the owner of an estate 
subject tt) a lease for an iinex])ir(*{l term contracts to sell it to a pur¬ 
chaser who re(:[uires iinniediate j)oss(‘ssion, and conceals the existence 
of the lease {.r), the purchaser cannot be put in the same position as if 
the represenlation that there was no tenancy, or only such a tenancy 
as could be determined at Avill, had been true. .Cases may occur, on 
the other hand, where a seller of land has held out, though not in 
express terms or wilfully, an element of attractiveness or security in the 
property offered for sale which it is in his power to realise by some act 
or undertaking on or with regard to adjoining property of his own. In 
such a case there is English authority for saying that he can enforce 
the contract only on the terms of making good what he has repre¬ 
sented (//). But it is dangerous to formulate general propositions in 

4 

the law of contract from decisions in suits for the specific performance 
of contracts relating to land, and it is not cle<ar that the facts of the 
decision in question are not reducible to misrepresentation or an 
ambiguous offer. Nor is it certain that the present enactment can 
always be literally relied on. A. sells a house to B., and by some 
blunder of A.’s agent the annual value is represented as being Rs. 2,000 
when it is in truth only Rs. 1,000. According to the letter of the 
present paragraph, B, may insist on completing the contract and on 
having the difference l)etween the actual and the stated value paid to 
him and his successors in title by A. ami A.’s successors in title for all 
time. Nothing short of that will put him “ in the position in which 
ho would have been if the representations made had been true.'’ This 
is obviouslv not the intention of the enactment. 


'J'here is an impoi tant class of cases in which, although there is 
no such misr(*presentation as to make the contract voidable, complete 
performance is, by reason of misdescri])tion or otherwise, unattainable, 


por.son wild, cither kiidwingly, or 

rantly, makes a false representation 

whereby he imluee.s another to enter into 

a eontraet with him, is hoiiiul to jihiee 

the other in the same jiosition as if the 

n'presentation had been true, and in 

(h'fault of his doin^ so the eontraet is 

voidable at the option of the person who 

has been misled.’’ This, literally read 

.'iavs that the eontraet is voidable onlv if 
% % 


the representation, besides having In'cn 
untrue when made, cannot Ik' subsc- 
([uently made good. Such a mstrietion 
of the misled party's rights is, we Kdievc, 
unknown to the huv, 

(.r) Moi'(j<m V. Ooirrunmit of Iloidara^ 

/W (ISSS) 11 Mad. 411). 

(//) ]ia.<kromh v. Htckwith (ISbl)) 1.. R. 
S K((. 100. See further on s. IS of Speeitie 
Uelit'f Aet below. 
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and specific performance will be decreed subject to compensation for 
tbe defect. It was originally proposed to deal with such cases in the 
Contract Act. The enactment governing them is now to be found in 
the Specific Eelief Act, s. 14 ; see the comments thereon below. 

Suit by representatives. —The option of avoiding a contract 
procured in any of the ways mentioned in ss. 19, 19a, is exercisable by 
the party’s representatives unless at the date of his death he had lost 
it by acquiescence or otherwise. It is rather surprising that the High 
Court of Bombay has been called upon to reject an apparently serious 
argument to the contrary (z). 

Exception : Means of discovering truth. —The exception is wider— 
we must suppose deliberately so—than the corresponding English 
authorities. In England the principle is that if a man makes a positive 
statement to another, intending it to be relied on, he must not complain 
that the other need not have relied upon it. The purchaser is 
induced to make a less accurate examination by the representation, 
which he had a right to beheve ” (a). The test is not whether the 
party might have inquired for himself but whether he did inquire and 
trust his own inquiries rather than the representation (6) ; and so far 
is this doctrine from being confined to cases of actual fraud that there 
is no decisive or recent authority for not applying it even to cases where 
the misrepresentation consists only in failing to disclose some fact 
which ought to be disclosed. No doubt there may be a question 
whether the party alleged to have misrepresented a fact really said, 

‘‘ I tell you it is so,” or only “ I think you will find it so.” This 
question will, according to the circumstances, be of the construction of 
particular words, or of the inferences to be drawn from words and 
conduct. Again, the possession of obvious means of knowledge may 
lead, in some cases, to a fair inference that those means were used and 
relied on. But still the real point to be considered is whether the party 
misled did put his trust in the representation made to him of which he 
complains, or in other information of his own. In the latter case the 
misrepresentation did not really cause his consent. In other words, the 

( 2 ) Shravan Qoda v. Kashiram Deji p. 114, above. 

(1926) 51 Bom. 133 ; 100 I. C. 932. The (a) Dyer v. Hargrave (1805) 10 Ves. 

head-note has the effect of suggesting, 606, 610 ; 8 R. R. at p. 39. 

quite wrongly, that the Comt had some (6) Redgrave v. Hurd (1881) 20 Ch. 

doubt on this point: it did, for abundant Div. 1. 

caution, add other reasons. And see 
i.o. 


S. 19. 


n 
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present Exception, so far as allowed by English law, is logically nothing 
but a branch of the following Explanation. However, the words of the 
Exception are perfectly clear. If, as seems not altogether improb¬ 
able (c), they were not intended to alter the English rule, they were 
chosen with singular infelicity’. It will be observed that the Exception 
does not apply to cases of active fraud as distinguished from nois- 
representation which is not fraudulent (d). A vendor of a house and 
land knew that the purchaser wanted immediate possession, and, while 
admitting that the property was occupied by a tenant, first concealed 
the fact that the tenant had a lease, and then pretended that the lease 
was forfeited; the purchaser was entitled to rescind the contract, 
although he might have ascertained by independent inquiry vEat the 
tenant’s interest really was (e). 

The ordinary diligence of which the Exception speaks may be 
taken to be such diligence as a prudent man would consider appropriate 
to the matter, having regard to the importance of the transaction in , 
itself and of the representation in question as afiecting its results. A 
possibility of discovering the truth by inquiries involving trouble or 
expense out of proportion to the value of the whole subject-matter 
would not, it is conceived, be means of discovering the truth with 
ordinary diligence,’* In lie I^urseij Spinning and caving Co. (/), 
cited at p. 124, antCy it was contended on behalf of the company that 
the exception to s. 19 was applicable to that case, and that the bank 
could have discovered with ordinary diligence that the company was 
not liable on a bill drawn by its secretary, treasurer, and agent. 
Sargent J. said : “ No ordinary diligence would have enabled the bank 
to discover that the company was not liable on this bill. The form of 
the bill would naturally lead the bank, as it admittedly did lead the 
bank, to suppose that it was the company’s bill as represented, and the 
discovery could only be made by persons trained in the law and after a 


(c) At least the reading out of condi* 
lions of sale in English does not constitute 
means of discovering the truth for a 
buyer who does not understand English, 
nhd such a buyer at a sale under the 
direction of the Court is entitled to rely 
on statements made by the auctioneer in 
the presence and hearing of the chief 
clerk in charge : Mahomed Kala Mea v. 
Harperink (1908) 30 Cal. 3:13; L. U. 


30 I. A. 32. See also liustomji v. I'lmiyfiil* 
(1910) 35 Bom. 20, at p. 34. 

(d) See Abdulla Khan v. Oirdhari JmI 
(1904) Punj. Ree. no. 40. 

(c) Morgan v. of Haidara- 

bad (1888) 11 Mad. 410, 430. See also 
Jogendra Naih v. Chandra Kumar (1015) 
42 Cal. 28, at p. 34; 24 I. C. 193. 

(/) (1880) 5 Bom. 92. 
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careful examination of legal auttorities.” But where a purchaser of 

rice stored up at a place to which he had an easy access refused to 

take delivery on the ground that the rice was of an inferior quality to 

that contracted for, it was held that he could not rescind the contract, 

for he could have discovered the inferiority of the quality by using 
“ ordinary diligence ” (g). 


Explanation: as to “causing consent.”— The principle of the 
caution given here is obvious. A false representation, whether fraudu¬ 
lent or innocent, is merely irrelevant if it has not induced the party 
to whom it was made to act upon it by entering into a contract or 
otherwise .^He cannot complain of having been misled by a statement 
which did not lead him at all. In the common phrase of English text¬ 
books, the representation must be definable as dans locum contractui, 
bringing about the contract. Hence an attempt to deceive which has 
not in fact deceived the party can have no legal effect on the contract, 
not because it is not wrong in the eye of the law, but because there is 
no damage. This rule is applicable where a seller of specific goods 
purposely conceals a fault by some contrivance, in order that the buyer 
may not discover it if he inspects the goods, but the buyer does not in 
fact make any inspection (7t). “ Deceit which does not affect conduct 
cannot create liabilities ” (f). In particular cases it may be hard to 
determine whether a certain representation was in fact relied upon so 
that it can be said to have caused consent to the contract. This 
question, where it arises, is a question not of law, but of fact (j), on 
which the character of the statement made and the probability that it 
would influence a reasonable man’s determination may be taken into 
account. “ If it is proved that the defendants with a view to induce 
the plaintiff (A;) to enter into a contract made a statement to the 
plaintiff of such a nature as would be likely to induce a person to enter 
into a contract, and it is proved that the plaintiff did enter into the 
contract, it is a fair inference of fact that he was induced to do so by 


(^) Shoshi Mohun Pal v, Nobo Krisio 
(1878) 4 Cal. 801. 

(A) Horsfall v. Thmas (1862) 1 H. & 
C. 90 ; 130 R. R. 394. 

(i) Anson, p. 207, 17th ed. 
ij) Currie v. Rennick (1886) Punj. Rec. 
no. 41. 

(A) Of course the positions of the party 


having made the statement and the party 
to whom it was made, as plaintiff and 
defendant, will depend on the form in 
which each case comes before the Court: 
the suit may be to enforce or to rescind 
the contract, or {as in the case now 
cited) to recover damages for the vTong 
of deceit. 


S. 19. 


0—2 
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Ss. 19,19a. the statement. ... Its weight as evidence must greatly depend upon 

the degree to which the action of the jilaintifit was likely, and on the 
absence of all other grounds on which the plaintiff might act ” {1). 
There is no rule of law that any particular kind of statement is neces¬ 
sarily material in some cases and immaterial in others. In general 
one man’s money is as good as another’s, and in a contract of loan the 
lender’s personality is indifferent to the borrower ; but where a money¬ 
lender who has acquired an evil repute for hard dealing in his own 
name advertises and lends money in assumed names, it is a permissible 
inference of fact that the concealment of his identity was a fraud 
inducing the borrower to contract with him (>//). The fact that a . 
jjcrson has taken pains to falsify or conceal a fact is cogent evidence 
that to him at any rate that fact appeared material, and the falsification 
or concealment an important condition of obtaining the other party’s 
consent. A man who has so acted cannot afterwards turn round and 
say, ‘‘ It could have made no difference if you had known the truth.” 

Illustrations. —There is nothing calling for particular comment in 
the illustrations to this section, except that the case put in illustra¬ 
tion (c) would now be more simply disposed of imder the specific 
provisions of the Transfer of Property Act; see the note on it above. 

Rescission of voidable contracts. —^As to the consequences of the 
rescission of voidable contracts, see s. 64. 

Specific Performance. —As to the effect of fraud and misrepresenta¬ 
tion on the rights of a party to claim or resist specific performance, see 
Specific Relief Act I of 1877, ss. 26 (a), (b), (c), 28 (b), 31, and 36 (a). 

Right of third party cannot be set up. —It is no defence to an appa¬ 
rently regular claim to property to suggest, without showing any title of 
one’s own, that the original transaction from which the claimant’s title is 
derived may have been voidable imder this or the following section (n). 


19 a.—^Wheu consent to an agreement is caused by 
Power to set undue influence, the agreement is a contract 

voidable at the option of the party whose 

influence. coiisent was SO causcd. 


(/) iimith V. Chadwick (1884) 9 App. (h) Trimbak Bhikaji v. iSAanlor 
Ca. 187, 190 (Lord Blackburn). Shamrav (1911) 30 Bom. 37. This would 

(»i) Cordon v. Street [189912 Q. B. 041, bo too olcmeutary to call for decision or 
0, A. report in England. 
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Any such contract may be set aside either absolutely 
or, if the party who was entitled to avoid it has received 
any benefit thereunder, upon such terms and conditions 
as to the Court (o) may seem just. 

Illustrations, 

(a) A.’s son has forged B.’s name to a promissory note. B., tinder 
tlircat of prosecuting A.’s son, obtains a bond from A. for the amount of the 
forged note. If B. sues on this bond, the Court may set the bond aside. 

(b) A., a money-lender, advances Rs. 100 to B., an agriculturist, and, 
by undue influence, induces B. to execute a bond for Rs. 200 with interest 
at 6 per cent, per month. The Court may set the bond aside, ordering B. to 
repay the Rs. 100 with such interest as may seem just. 


This section, inserted by Act VI. of 1899, s. 3, appears to be 
intended to give express sanction to the constant practice of Indian 
as well as English Courts in cases of unconscionable money-lending, 
namely, to relieve the borrower against the oppressive terms of his 
contract, but subject to the repayment to the lender of the money 
actually advanced with reasonable interest (p). (See the illustrations.) 
The rate of interest allowed by the High Courts as reasonable has 
varied, according to circumstances, from 6 and 12 per cent, in Bengal 
to 24 per cent, in Bombay and the North-West Provinces (y). See 
notes to s. 16, “ imconscionable bargains,” p. 108, above. 

The second paragraph is the only portion of the section that is 
new. However, as it stands it is virtually a reproduction of ss. 35 and 
38 of the Specific Relief Act. The combined effect of those two sec¬ 
tions is that a contract in writing may be rescinded at the suit of a 
party when (amongst other causes) it is voidable, but that the Court 
may require the party rescinding to make any compensation to the 


(o) The refusal of terms suggested by 
the Court leaves this discretion free: 
Sundar Eai y, JSuraj Bali Rai (1925) 47 
All. 932; 88 I.C. 1013. 

(p) Cited with approval in Poma 
Dongra v. William Gillespie (1907) “31 
Bom. 348, at p. 352. 

(y) Mothoormohun Roy v. Soorendro 
Narain Deb (1876) 1 Cal. 108; Mac¬ 
kintosh V. Hunt (1877) 2 Cal. 202; 
Chunni Kuar v. Rup Singh (1888) 11 
All. 67 ; affirmed in appeal sub nom. Raja 
Mohkam Singh v. Raja Rup Singh (1893) 


16 All. 352 ; L. R. 20 I. A. 127 (where 20 
per cent, was allowed); Dhanipal Dac v. 
Maneshar Bakhsh Singh (1906) 28 All, 
670; L, R. 33 I. A. 118; Maneshar 
Bakhsh Singh v. Shadi Lai (1909) 31 All, 
386; L. R. 36 I. A. 96 (where 18 per 
cent, was allowed); Balkishan Das v, 
Madan Lai (1907) 29 All. 303 (where 24 
per cent, was allowed); Poma Dongra v. 
William Gillespie (1907) 31 Bom. 348 
(where 24 per cent, was allowed); Rannee 
Annapumi v. Swaminatha (1910) 34 Mad. 
7 (where 24 per cent, was allowed). 


S. 19a. 
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Ss. 19a, 20, other which justice may require. It may be noted that under the pre¬ 
sent section the contract need not be in writing. See also s. 64, 
p. 365, below, which leaves no discretion to the Court in the matter of 
restitution. 

The Select Committee gave the following reason for adding this 
section to the Act:— 

“ We have recast the language of the new s, 19 a of the Act of 1872 
proposed by cl. 3 of the Bill, so as to bring it more closely into accord 
with the language of s. 19. A contract obtained by undue influence is 
on a different footing from a contract obtained by fraud. In the case 
of the latter a party who, with knowledge of the fraud, has taken any 
benefit under the contract, is held to have elected to affirm it; but 
where a contract has been obtained through the exercise of undue 
influence it is necessary that the Coiu4; should have power to relieve 
the party who acted under the undue influence, even although he may 
have received some benefit under the contract. On the other hand 
where such benefit has been received the Court ought to have full power 
to impose such conditions as may be just upon the party seeking 
relief.” 


20,—Where both the parties to an agreement are under 

wi^^fotethparties ^ as to a matter of fact essential to 

are under a mis- the agreement, the agreement is void. 

take ns to matter , ^ 

of foot- Explanation .—An erroneous opinion as ■ 

to the value of the thing which forms the subject-matter 
of the agreement is not to he deemed a mistake as to a 
matter of fact (r). 


lUuslraiions. 

(a) A. agrees to soil to B. a specific cargo of goods supposed to be on its 
way from England to Bombay. It turns out that, before the day of the 
bargain, the ship conveying the cargo liad been cost away, and the goods lost. 
Neither party was aware of those fact^. The agreement is void. [Couturier 
V. Halite (1860) 5 H. L. C. 073 ; 101 R. R. 329.] 


(r) This may cover, if required, Harilal 
Dalsukhram v. Mulchand (1928) 62 Bom. 
883; 113 I. C. 27; A. I. R. 1928 
Bom. 427 ; b\it the Court rightly lield 
that n defect in title of property known 
to both vendor and purchaser raises no 
quovstion of mistake at nil. Cp. Sccy, 
of Slate V. YeUepeddi Jauhiranayya 
TaninJa (1924) 87 I. C, 044; A. T. R. 1926 


Mad. 869 (assessment pai<l for patta of 
land resumed by Government, with 
knowledge that the resumption was 
disputed, but also hold that the transac¬ 
tion was not contract at all). As to a 
deficiency in quantity specified only os 
reported, Soorath Nath Banarjet v, BA«i6a- 
saukar Qostcami (1928) 33 C. W. N. 626; 
110 I. C. 206; A, I. R. 1929 Cal. 647, 
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(b) A. agrees to buy from B. a certain horse. It turns out that the 
horse was dead at the time of the bargain, though neither party was aware 
of the fact. The agreement is void. [Pothier, Contrat de Vente, cited 
5 H. L. C. 678; so in modern French Law^ Code Civ. 1601. For Roman 
example see Pollock on Contract, 9th ed. 531.] 

(c) A., being entitled to an estate for the life of B., agrees to sell it to C. 
B. was dead at the time of the agreement, but both parties were ignorant of 
the fact. The agreement is void. [jStncl:land v. Turner (1852) 7 Ex. 208; 
86 R. R. 619 ; Cochrane v. Willis (1865) L. R. 1 Ch. 58.] 


Scope of the section. —The practical scope of this section is shown 
(though not completely) by the illustrations. No doubt is possible as 
to the actual solution, in any civilised system of jurisprudence, of the 
cases put. But the wording of the section (which follows the Indian 
Law Commissioners* original draft) tends to obscure the principle 
which governs them. It is not that the mistake has any special 
operation because it is a mistake, but that the true intention of the 
parties was to make their agreement conditional on the existence of 
some state of facts which turns out not to have existed at the date of 
the agreement. Where the contract was for the sale of an object not 
existing, or which had ceased to exist according to the description by 
which it was contracted for, the result is still more easily apprehended 
if we say that there was nothing to buy and sell. In England partial 
destruction or loss of goods contracted for has the same effect (s). 

Indian decisions have furnished a few more illustrations. The 
section will no doubt continue to be interpreted, as occasion arises, 
largely and beneficially. 

The mistake must he as to an existing fact. —The mistake must be 
“ as to a matter of fact essential to the agreement.” It is not enough 
that there was an error “ as to some point, even though a material 
point, an error as to which does not affect the substance of the whole 
consideration ” (^). The circumstance, therefore, that at the date of 
a lease neither the lessor nor the lessee supposed that the Government 
assessment would ever be increased will not avail the lessor to avoid 
the lease if the assessment is subsequently enhanced (w). The circum¬ 
stance that both the parties to the lease supposed (if they did suppose) 
that the assessment would never be increased, did not prevent their 


(«) Barrow Lane Ballard v. Philip 
Phillips d; Co, [1929] 1 K. B. 574. 

{t) Per Blackbxim J. in Kennedy v. 
Panama Mail Co. (1867) L. R. 2 Q. B. 


580, 588. 

(«) Babsheiti v. Venkataramana (1879) 
3 Bom. 154. 


S. 20. 
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S. 20. united will from forming a contract, any more than from making the 

terms of the contract, when thus concluded, [from being] (?j) binding, in 
spite of any future change of circumstances ” {w). As observed by the 
Judicial Committee in Perm Sami v. Representatives of Salttgar^ “ the 
grant, whatever its effect, was not necessarily avoided because subse¬ 
quent events disappointed the expectation in which it was made ” (a;). 
But where a settlement was entered into between Government and 
certain immdars in respect of a village whereby the latter agreed to pay 
a certain yearly quit-rent, and both parties believed that the inamdars 
were the superior holders of all the lands in the village, it was held that 
the settlement was void as regards a portion of the lands which subse¬ 
quently turned out to be wanta lands held by certain girassias as owners 
in possession (y). Where a property agreed to be sold had been notified 
for acquisition under the Calcutta Improvement Act, and neither the 
vendor nor the purchaser was aware of the notification at the date of 
their agreement, the notification was lield to constitute a matter of 
fact essential to the agreement within the meaning of this section and 
the agreement was declared void (z). Upon the same principles a com¬ 
promise of a suit will be set aside if it was brought about under a mis- 
I take as to the subject-matter of tlie agreement (a). The view thus 
expressed is confirmed by later English cases. Not only a com¬ 
promise (6), but an order of the Court made by consent (c), may be set 
aside if the arrangement was entered into even under a one-sided mis¬ 
take of counsel to which the other party, however innocently, contri¬ 
buted, or even otherwise if the mistake was such as to prevent any real 
agreement from being formed. A fortiori it is so in the case of the 
1 mistake being common to both parties (d). The existence of a separate 
warranty in a contract of sale is evidence that the matter of the war¬ 
ranty is not an “ essential ” part of the contract. In such case, if there 


(v) Sic; theso words aro ovidontly 
inserted by a clerical error. 

{iv) Ibid., p, 168. 

(.r) (1878) L. R. 6 I. A. Gl, at p. 73. 
(//) Secretary of State for India v. Sheik 
Jeshingbhai (1892) 17 Bom. 407. 

(c) Nxirsing Dass Kothari v, Chutioo IaiU 
Misser (1923) 60 Cal. 016; 74 I. C. 99C. 

(a) Bibcc Solomon v. Abdool Aztez 
(1881) 6 Cal. 087, 700. But a com- 


promiso on a disputed title is not affected 
by a later decision upon that title: 
Sccy. of Stoic V. Nabi Bakksh (1927) 
100 I. C. 730; A. I. R. 1927 Oudh 198 
(estoppel perhaps the bettor reason), 

(b) Hicknm7i v. Berens [1896] 2 Ch. 638. 

(c) IFiWingr V. Sanderson [1897] 2 Ch. 
634. 

(d) Huddersfield Banking Co, v. H, 
Lister <6 Son [1895] 2 Ch. 273. 
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is a breach of the warranty, the purchaser is only entitled to com¬ 
pensation for the breach, and the sale is not even voidable. It is still 
a stronger case where not only no warranty is given by the vendor, 
but the purchaser buys “ subject to all defects.’’ Thus, where a mort¬ 
gagee sold his claim under the mortgage subject in effect to all defects, 
and it was subsequently discovered that the mortgage was inoperative, 
as it was attested by only one witness, it was held that, though both 
parties were ignorant of that fact at the time of the assignment, the 
purchaser was not entitled to rescind the contract and ckims 
back the purchase-money, the purchase having been made subject 
to all defects (e). An administration bond given xmder s. 256 of 
the Indian Succession Act, 1865 (now s. 291 of Act XXXIX of 
1925) IS not void under this section, though the party to whom 
the grant of letters of administration is made may have obtained 
the grant by fraud upon the Court, and though neither the sureties 
nor the Court to which the bond is passed were aware of the fraud 
when the grant was made. In a modern case letters of adminis¬ 
tration of the estate of a deceased person were granted to A. on execu¬ 
tion of a bond by him and two sureties engaging for the due adminis¬ 
tration of the estate. It was subsequently discovered that A. was not 
entitled to the grant, and that he had obtained it by false and fraudu¬ 
lent representations made in his petition for letters of administration. 


The grant to A. was thereupon revoked, and a suit was brought against 
the sureties to recover from them the amount misappropriated by A. 
and forming part of the estate. One of the defences raised on behalf 
of the sureties was that the bond was void under the present section, 
and that they were not therefore liable upon the bond. It was con¬ 
tended that both the Court and the sureties were under a mistake as to 
a matter of fact “ essential ” to the agreement, namely, that A. was 


entitled to letters of administration, and that the sureties would not 
have executed the bond but for that mistake. But a majority of the 
High Court of Calcutta held that the mistake of the Court and of the 
sureties did not relate to the essential subject of the contract. The 
decision was also based on the groimd that the liability of sureties 
under an admimstration bond did not depend on the validity or 
invalidity of the grant (/). This decision was upheld on appeal to the 

{e) Soda KavaurY.Tadepally {1^01) ZO of Bengal (1906) 33 Cal. 713; see 
Mad. 284. particularly pp. 739—740, 746—747, 761, 

(/) Debendra Nath Dull y. Adm,-Oen, and 766. 
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S. 20. King in Council {z/). The same principle has been held to apply to 

surety bonds under the Guardians and Wards Act VIII of 1890. Thus, 
where A. was appointed guardian of the property of a minor on passing 
a bond to the District Court executed by him and B. as surety for the 
due management and realisation of the minor’s property, and failed to 
account for the income of certain property which actually belonged to 
the minor, but was not included in the list of properties belonging to 
the minor annexed to the petition for his appointment, it was held that 
B. was liable to make good the amount, though it might be said that 
both the Court and B. w'ere led to believe by A. that the property did 
not belong to the minor (h). See also the commentary on s. 13, above. 

In a Bombay case (i), A., fraudulently representing himself to be 
B., purported to mortgage to C. property belonging to B. C. then 
transferred the pretended mortgage to D. D. insisted that the mort¬ 
gagor should be a party to the deed of transfer. A., still personating 

B. , joined in executing that deed as a concurring party. The deeds of 
mortgage and transfer contained the usual covenants (j). D. subse¬ 
quently discovered that the mortgage and transfer deeds were not 
executed by B., but by A. personating him, and he sued C. for return 
of the transfer money. The Court of first instance held that D. was 
not entitled to a return of the transfer money; but, on appeal, the 
case was held to be one of a mistake of fact under this section, so that 

C. was bound under s. 05 to repay the transfer money to D. The 
correctness of the reversal seems doubtful. On principle D. was not 
entitled to recover as on a total failure of consideration : for, although 
the assignment passed nothing as a conveyance, it gave D. a title to 
the debt (for which the property was only a security) as against A., 
Avho was clearly estopped from denying his identity with B. for this 
purpose ; and likewise, by estoppel, a right of action against him on 
the mortgagor’s covenant for title express or implied. Moreover D., 
having required the supposed B.’s concurrence, had not relied on any 
assurance of C.’s as to tlie reality of the mortgage made in the name of 
B. The fact (as presumably it was) that A. was missing or insolvent or 

(g) R. C. (1908) 35 Cal. 955; L. R. (j) Tho report is not clear as to this. 
36 I. A. 109. Tho judgments, as reported, are not 

{h) Sarat Chandra Jioy v. Hajoni satisfactory. Cfare v. Z(<im6 (1876) L. R. 

Mohayi Hoy (1908) 12 C. W. N. 481. 10 C. P. 334, is in favour of tho decision 

(i) Ismail Allarakhia v. DaUalraya below and tho opinion expressed in tho 
(191G) 40 Bom. C38 ; 34 I, C. 515. text, but might bo distinguished. 
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both does not affect the legal result. Then as to the Indian Acts, it is S. 20. 
obvious that there was no contract formed between C. and D. ; but D. 
paid C. not under the agreement, but as consideration for an assign¬ 
ment made in pursuance of it, and therefore it does not appear that 
s. 65 of the present Act applies to this case : neither does anything in 
the Transfer of Property Act seem applicable. 

4 

Specific Performance. ^As to the right of a party to resist specific 
performance of a contract on the ground of mistake, see Specific Eelief 
Act, s. 26 (a) and (b) and s. 28 (a), below. 

Rectification. The Courts will not rectify an instrument on the 
ground of mistake unless it is shown that there was an actual concluded 
contract antecedent to the instrument sought to be rectified, and that 
the contract is inaccurately represented in the instrument. Thus in a 
Bombay case (fc) the plaintiffs chartered a steamer from the defendants 
to sail Eom Jedda on “ the 10th August, 1892 (fifteen days after the 
Haj),” m order to convey pilgrims returning to Bombay. The plain¬ 
tiffs believed that “ the 10th August, 1892,” corresponded with the 
fifteenth day after the Haj, but the defendants had no belief on the 
subject, and contracted only with respect to the English date. The 
19th July, 1892, and not the 10th August, 1892, in fact corresponded 
with the fifteenth day after the Haj. On finding out the mistake the 
plaintiffs sued the defendants for rectification of Ihe charter-party. 

It was held that the agreement was one for the 10th August, 1892; 
that the mistake was not mutual, but on the plaintiffs’ part only ; and, 
therefore, that there could be no rectification. The Court further 
expressed its opinion that even if both the parties were under the 
mistake the Court would not recitfy, but only cancel, the instrument, 
as the agreement was one for the 10th August, 1892, and that date 
was a matter materially inducing the agreement. See also Specific 
Eelief Act, Ch. III., below, and the undermentioned case (Z). 

Compensation. —^Note, in connection with the present section, the 
provision of s. 65 that when an agreement is discovered to be void any 
person who has received any advantage under the agreement is bound 

(k) Haji Abdul Rahman Allarakhia v. A. I. R. 1930 Rang. 12. 

Bombay and Persia Steam Navigation (1) Madhavji v. Ramnath (1906) 30 

Co. (1892) 16 Bom. 561; followed, V Shwe Bom. 457. 

Thaung v. V Kyam Dun 125 I. C. 259; 
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Ss. 20, 21. to restore it, or to make compensation for it, to the person from whom • 

he received it. It is or should be elementary learning that a deficiency 
in quantity of land (or anything) sold which can be adequately dealt 
with by compensation does not come within this section at all (m). 


21.—contract is not voidable because it was caused 

Effect of mis- ^ Efiistake as to any law in force in British 
takes as to law. India ; but a mistake as to a law not in force 

in British India has the same effect as a mistake of fact. 


Illustration, 

A. and B. make a contract grounded on tho erroneous belief that a 
particular debt is barred by the Indian law of limitation. The contract is 
not voidable (n). 


The general language of this section represents with approximate 
fidelity the current doctrine of text-books down to the time when the 
Act was framed, namely, that relief is not given against mistake of 
law. However, modern authority has shown that the doctrine in 
question is not acceptable without rather large qualifications which, it 
is apprehended, Indian practitioners cannot safely neglect. Certainly 
mistake of law does not universally or generally invalidate transactions 
in which it occurs; but neither does mistake of fact. A man cannot 
go back upon what he has deliberately done—not tc speak of excusing 
himself from liability for a wrongful act or offence—merely because he 
alleges that he acted under a misapprehension of the law. It is a 
citizen’s business to know, by taking professional advice or otherwise, 
so much law as concerns him for the matters he is transacting. No 
other general rule is possible, as has often been observed, without offer¬ 
ing enormous temptations to fraud. Nevertheless in England, at any 
rate, “ it is not accurate to say that relief can never be given in respect 
of a mistake of law ” (a); for where the mistake is so fundamental as 


(w?) U Pan V. Maung Po Tu (1927) 
100 I. C. 327 ; 5 Bur. L. J. 206. 

(?i) There was a second illustration to 
this section : “ A. and B. make a con¬ 
tract grounded on an erroneous belief 
as to tho law regulating bills of exchange 
in Franco. The contract is voidable.** 
In this illustration voidable was an 
obvious slip for roirf, which is required 


both by legal principle and by tho express 
terms of s. 20. If there is really a com¬ 
mon mistake on an essential matter of 
fact there is no contract at all, so tho 
illustration was at best out of place. It 
was struck out by tho repealing and 
amending Act (XXIV) of 1917. 

(o) AUcard v. iron-er [1896] 2 Ch. 369, 
381, per Stirling J. 
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to prevent any real agreement “upon the same thing in the same 
sense ” (s. 13, p. 81, above) from being formed, it is immaterial of what 
kind the mistake was, or how brought about. And in India it does 
not seem that the present section was intended to give validity to any 
apparent agreement not satisfying the conditions of real consent as 
laid down in ss. 10 and 13. Moreover, it is to be observed that the 
existence of particular private rights is matter of fact, though depending 
on rules of law, and for most civil purposes ignoarnce of civil rights—a 
man’s ignorance that he is heir to such and such property, for instance— 
IS Ignorance of fact. A man’s promise to buy that which, unknown to 
him, already belongs to him is not to be made binding by calling his 
error as to the ownership a mistake of law (p). There seems to be 
nothing to prevent the Indian Courts from following English authority 
in cases of this kind, as in fact the Calcutta High Court has done (g^). 

A. agreed to take a lease from B. of certain lands including mineral 
rights for coal mining operations ; it was provided that B. should make 
out a good title to the property. The lease was held by B. on a tenure 
which was believed by both A. and B. at the date of agreement to 
carry with it mineral rights. A. made several payments in advance to 

B. , but later when a decision of the Judicial Committee and a decision 
of the Calcutta High Court threw very grave doubts upon this under¬ 
standing of the law, A. refused to carry out the agreement, and sued B. 
for refund of advances. It was held following the principle of Cooper v. 
Phibbs (r) that the case was one of a common mistake as to a matter of 
fact, and that the agreement was void under s. 20, and A. was entitled 
to a refund of the advances niade by him. (See s. 65, below.) 

Again, the section does not say that misrepresentation, at any rate 
wilful misrepresentation, of matter of law, may not be groxrnd for 
avoiding a contract under s. 17 or s. 18. 

As to the second clause of the section, British Indian jurisprudence 
has adopted the rule of the Common Law that foreign law is a matter 
of fact, and must be proved or admitted as such, though the strictness 


iv) See Cooper v. Phibbs (1867) L. R. 
2 H. L. 149, 170. 

(?) Pam Chandra v. Ganesh Chandra 
(1917) 21 C. W, N. 404 ; 39 I, C. 78. 
See Appavavo CheUiar v. SJM, Co. 
(1928) 114 I, C. 358; A. I. R. 1929 


Mad. 177, principle fully acknowledged, 
but the mistake of paying a surcharge 
for railway carriage not really authorised 
by the regulations was held to be a pure 
mistake of general law. 

(r) See/, n. {p) above. 


S.21. 
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S. 21. of the rule has been somewhat relaxed by the Evidence Act ( 5 ), 

Accordingly the statement or finding of any foreign law on which the 
Court proceeds in a given case is no more binding on the Court in any 
future case, even apart from the possibility of alteration in the law in 
question, than any other determination or assumption as to matters of . 
fact. 

The cases in which the present section has actually been applied 
have been fairly simple. Thus where a mortgage bond provided that 
if the mortgagor failed to redeem the mortgaged property within eight 
years the mortgagee should be the owner of the property, and the 
mortgagor, being imable to redeem, executed an absolute transfer of 
the property to the mortgagee, and put him in possession, it was held 
that a purchaser from the mortgagor of the equity of redemption 
subsequent to the date of the transfer was not entitled to redeem, 
even though the mortgagor might have been ignorant of his right to 
redeem the mortgage notwithstanding the clause in the mortgage 
precluding him from doing so (i). Here there was a complete convey¬ 
ance and transfer of possession from the mortgagor to the mortgagee. 
But if the matter had rested in contract only, and there was no transfer 
of the mortgaged property, the mortgagor would have been entitled to 
redeem the mortgage, on the principle “ Once a mortgage, always a 
mortgage.” There would have been no consideration for a promise 
to transfer the property to the mortgagee, and the question whether 
there was any mistake, and, if so, whether of fact or law, would really 
have been superfluous. 

An erroneous belief that a widow forfeits by her remarriage the 
rights of an occupancy tenant under the N,-W. P, Tenancy Act, to 
which she has succeeded on the death of her first husband as his heir, is 
a mistake of law, and a contract grounded on such belief is not voidable, 
though the mistake may be common to both the parties to the con¬ 
tract (w). Similarly, an erroneous belief that a judgment-debtor is 

(a) Indian Evidence Act, s. 38; of such country contained in a book pur> 
“ When the Court has to form an opinion porting to be a report of such rulings is 
as to a law of any country any statement relevant.** 

of such law contained in a book purport* (f) Fi«Amu Sakkaram v, iTo^Aino/A 
ing to bo printed or published under the (1886) 11 Bom, 174. 

Authority of the Government of such (u) Sabihan Bibi v. Madho Lai (1907) 
country and to contain any such law, All. W. N. 197. 
and any report of a ruling of the Courts 
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bound by law, to pay interest on the decretal amount, though no Ss. 21, 22. 

interest has been awarded by the decree, is a mistake of law, and a 

contract groxmded on such belief is not voidable. Such a belief is not 

a belief as to a matter of fact essential to the agreement within the 

meaning of s. 20 ; the Judicial Committee so held in Seth Gokul Bass 

V. Murli (v). This is difficult to reconcile with a decision of the 

Bombay High Court that a contract founded upon the erroneous belief 

that a judgment-debtor is bound by law to pay interest on the decretal 

amount, though no interest has been awarded by the decree, was void 

under s. 20, as being a contract entered into under a mistake as to a 

matter otfact essential to the agreement {w). It was said in that case 

that such a mistake was “ a mistake as to the private rights of the 

parties and as such a mistake of fact.’’ That such a mistake is not a 

mistake of fact, but one of law, is abundantly clear from Seth Gokul 

Basses case, where their Lordships said: There was, no doubt, a 

mistake of law on the part of the defendants in supposing that execution 

could be issued for interest upon the amount decreed from the date of 

the decree to the date of realisation, no such interest having been 

awarded by the decree. But that mistake appears to have been 

common not only to the plaintifE and the defendants, but also to the 

[Court which made the order of attachment] ” (x). 

22. — A. contract is not voidable merely because it was 

Contract caused by caused bv One of the parties to it beini^ 

mistake of one party ^ ^ 

as to matter of fact, under a mistake as to a matter of fact. 

At this day this section may seem open to the remark that it 
contradicts a proposition which no competent lawyer would think of 
asserting. But when the Act was framed it was not obviously super¬ 
fluous ; for strange things had been said within the foregoing ten years 
or thereabouts by one or two of the Judges of the Court of Chancery, 
and lawyers practising in the Courts, as they then were, of Common 
Law were not expected to have any knowledge of equity, and regarded 
the doctrines laid down in the name of equity by Vice-Chancellors as 
mysteries which did not concern them. 


(v) (1878) 3 Cal. 602; L. R. 6 L. R. 417. 

I. A. 78, __ {x) (1878) 3 Cal. 602, at p. 608; 

(tt») Narayan v. Baoji (1904) 6 Bom. L. R. 5 I. A, 78. 
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Ss. 22, 23, As an illustration of the rule, Haji Abdul Rahnan Allarakhia y. 

The Bombay and Persia Steam Navigation Co. (y), cited in the com¬ 
mentary on s. 20, p. 139, above may be referred to. 


] 


23.—The consideration or object of an agreement is 

What coDsitIcra- lawful, linleSS 

are“" Wui’^'^and ) is forbidden by law ; or 
whatnot. ^ nature that, if permitted, it 

would defeat the provisions of any law; or is 
fraudulent; or 

involves or implies injury to the person or property of 
another; or 


the Comt regards it as immoral, or opposed to public 
policy. 

In each of these cases, the consideration or object of an 
agreement is said to be unlawful. Every agreement of 
which the object or consideration is tmlawful is void, 


lUuslrations. 

(a) A. agrees to sell his house to B, for 10,000 rupees. Hero B.’s promise 
to pay the sum of 10,000 rupees is the consideration for A.'s promise to 

sell the house, and A.’s promise to sell the house is the consideration for 
B.’s promise to pay the 10,000 loipces. These are lawful considerations. 

(b) A. promises to pay B. 1,000 rupees at the end of six months if C., who 
owes that sum to B., fails to pay it. B. promises to grant time to C. accord¬ 
ingly. Hero the promise of each party is the consideration for the promise 
of the other party, and they are lawful considerations. 

(c) A. promises, for a certain sum paid to him by B., to make good to 
B. the value of his ship if it is wrecked on a certain voyage. Here A.’s 
promise is the consideration for B.’s payment, and B.’s payment is the 
consideration for A.’s promise, and these are lawful considerations. 

(d) A. promises to maintain B.’s child, and B. promises to pay A. 1,000 
rupees yearly for the purpose. Here the promise of each party is the con¬ 
sideration for the promise of the other party. They are lawful considerations. 

(e) A., B. and C. enter into an agreement for the division among them 
of gains actiuired, or to bo acquired, by them by fraud. The agi*eement is 
void, as its object is unlawful. 

(f) A. promises to obtain for B. an employment in the public service, 
and B. promises to pay 1,000 rupees to A. The agreement is void, as the 
consideration for it is unlawful. 

(g) A., being agent for a landed proprietor, agixH'S for money, without 
the knowledge of his principal, to obtain for B. a lease of land belonging to his 
principal. The agreement between A. and B. is void, ns it implies a fraud by 
concealment by A., on his principal. 


(»/) (1802) 16 Bom. 601. 
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(h) A. promises B. to drop a prosecution which he has instituted against 
B. for robbery, and B. promises to restore the value of the things taken. Tlie 
agreement is void, as its object is unlawful. 

(i) A.’s estate is sold for arrears of revenue under the provisions of an 
Act of the Legislature, by which the defaulter is prohibited from purchasing 
the estate. B., upon an understanding with A., becomes the purchaser, and 
agrees to convey the estate to A. upon receiving from him the price which B. 
has paid. The agreement is void, as it renders the transaction, in effect, a 
purchase by the defaulter, and would so defeat the object of the law {z). 

(j) A., who is B. s mukhtar, promises to exercise his influence, as such, 
with B. in favour of C., and G. promises to pay 1,000 rupees to A. The 
agreement is void, because it is immoral. 

(k) A. agrees to let her daughter to hire to B. for concubinage. The 
agreement is void, because it is immoral, though the letting may not be 
punishable under the Indian Penal Code. 


Unlawful Objects.—By s. 10 an agreement is a contract (i.e. 
enforceable) only if it is made for a lawful consideration and with a 
lawful object. The present section declares what kinds of consideration 
and object are not lawful. Its phraseology is not happy (a). Properly 
we speak of the consideration for a promise, not the consideration of an 
agreement. If I agree to sell you a piece of land for Rs. 20,000, my 
promise to convey the land is the consideration for your promise to 
pay the price, and your promise to pay the price is the consideration 
for my promise to convey the land. There is nothing that can be 
called the consideration of the agreement between us as a whole. If 
we read “ promise ” for “ agreement,” the text becomes clearer ; and 
s. 2 (e) (pp. 13, 32, 33, above), though that sub-section is itself not as 
clear as might be desired, appears to warrant us in doing this. See 
also illustration (a) to the present section. 

The word object ” in this section was not used in the same sense 
as consideration,” but was used as distinguished from “ considera¬ 
tion,” and meant “ purpose ” or design.” It was so observed in a 
case where A, had agreed to sell goods to B., and B. while in insolvent 
circumstances assigned the benefit of the contract to his brother-in-law 
C, for a consideration of Es. 100, the object both of B. and C. being to 
defraud B.’s creditors. It was said that the consideration for the 
assignment, namelv, the sum of Rs. 100. was lawful, but the obiect 


(z) See Mohan Cal v. XJdai Narayan nearly to those framed by the Law Com- 

(1910) 14 C. W. N. 1031; 7 I. C. 2, missioners in the first draft, cl. 10. The 

which is a parallel case. text is quite different. 

(o) The illustrations correspond very 
i.c. 
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S. 23. was unlawful, as it was to defeat the provisions of the Insolvency 

Act (6). 

With regard to a consideration being forbidden by law, it is to be 
observed that, where the consideration is a promise, it may be forbidden 
in one of two distinct senses. The promise may be of something which 
it would be unlawful to perform ; and here it is perhaps simpler to say 
that the object of the agreement, namely, the unla\vful performance, 
is forbidden. Sometimes, on the other hand, although there is nothing 
unlawful in performing the promise, a positive rule of law, foimded on 
reasons of general expediency, will not suffer any legal obligation to 
arise from a promise of that kind. So it is in the cases of wagers, and 
of agreements in restraint of trade outside the limited sanction given 
to them. In such cases we shall say that the object of the agreement 
is not unlawful if by “ object ” we mean the actual performance ; but 
we shall say that it is unlawful if by “ object ” we mean the creation of 
an obligation to perform the things promised. This ambiguity is not 
cleared up by anything in the language of the Act. It does not, 
however, seem material for any practical purpose. 

There is another possible reason, however, for the use of the word 
“ consideration.” A man may enter into a contract lawful in itself, 
and perform it in such a manner or by such means as to violate some 
distinct requirement or prohibition of the law. By so doing he may 
deprive himself of any claim to recover on the other party’s promise 
to pay for his work, and this whether the other party knew anything 
beforehand of his unlawful action or not. Now in an agreement by 
mutual promises each of the promises is, properly speaking, the con¬ 
sideration, and the only consideration, for the other ; but in discussing 
the subsequent duties of the parties as to performance the word “ con¬ 
sideration ” is sometimes applied, in a loose and extended sense, to 
those cases where the duty of performance on the one part is, according 
to the original intent of the agreement, conditional on previous or 
simultaneous performance on the other. In this inaccurate but not 
uncommon sense it may be said that, when a promisor who might have 
performed his promise lawfully performs it unlawfully, the consideration 
for the reciprocal promise becomes imlawful; and the language of the 
Act may have been designed to cover such cases. A typical English 

(6) Joffer Mcher Ali v. Budge Budge 710; S. C. on appeal (1907) 34 Cal. 
Juie Mills Co. (1900) 33 Cal. 702, 289. 
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example is Bensley v, Bignold (c), where a printer, having put a false 
imprint on a pamphlet, instead of his true name and address, as required 
by statute, was not allowed to recover the price of his work. It does 
not appear whether the defendant was a party to the falsification or 
not, or for what purpose it was done. Here a personal and quasi-penal 
disability is imposed on the plaintiff for reasons of general policy 
without regard to the original character of the agreement, and with the 
result of conferring corresponding gain on the defendant, whose deserts 
may be no better in themselves. Practically it is convenient to treat 
these cases imder the head of unlawful agreements, as the broad 
principles and the results are the same. 

Unlawful intention, like negligence, is not presumed by the law, 
nor is any man expected to presume it without evidence. Therefore, if 
a contract can on the face of it be lawfully performed, the existence of 
an imdisclosed intention by one party to perform it unlawfully, or use 
it as part of an milawful scheme, will not disable the other party from 
enforcing it, at any rate by way of damages ; and if the construction 
is doubtful, that construction which admits of a lawful performance is 
to be preferred. Again, if there exists or arises a legal impediment, 
unknown to the parties at the time of contracting, to the performance 
of a contract in the manner which otherwise would have been the most 
obvious, this wiU not of itself avoid the contract if it can still be sub¬ 
stantially performed without breaking the law {d). But if both parties 
in fact contemplate an unlawful manner of performance, the case falls 
within the rule “ that a contract lawful in itself is illegal if it be entered 
into with the object that the law should be violated ” (c^). A contem¬ 
plated unlawful or imm oral use of property (including money) to be 
obtained imder a contract is an unlawful object within the meaning of 
this rule, and this whether such use is part of the bargain or not, and 
whether the party supplying the property is to be paid out of the 
profits of its unlawful use or not. If both parties know of the wrongful 
or immoral intention, the agreement is void; if the party who is to 
furnish the property does not know of it, the contract is voidable at 
his option when he discovers the other party’s intent. This is well 
settled by English decisions (e). 

(c) (1822) 5 B. & Aid. 365 ; 24 R. R. 202 ; see especially at pp. 207, 208. 

(c) E.g.t Pearce v. Brooks (1866) L. R. 

(d) Waugh V. Morris (1873) L. R. 8 1 Ex. 213 ; Smith v. White (1866) L. R. 

10—2 
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An agreement may be rendered unlawful by its coimection with a 
past as well as with a future unlawful transaction. Thus the giving of 
security for money purporting to be payable under an agreement whose 
purpose was xmlawful is itself an unlawful object, even though it was 
not stipulated for by the original agreement (/). 

With regard to the tendency of an agreement to “defeat the 
provisions of any law/’ these words must be taken as limited to 
defeating the intention which the Legislature has expressed, or which 
is necessarily implied from the express terms of an Act. It is unlawful 
to contract to do that which it is imlawful to do ; but an agreement 
will not be void merely because it tends to defeat some purpose ascribed 
to the Legislature by conjecture, or even appearing, as matter of 
history, from extraneous evidence, such as legislative debates or 
preliminary memoranda not forming part of the enactment. It is 
not defeating the provisions of a law to take advantage of the lack of 
any provision for some particular case. If the enactment as it stands 
is intelligible, the Court cannot assume that the omission was not 
intended. 

An agreement entered into with a fraudulent object is a particular 
species of the genus of agreements contemplating or involving injury to 
the person or property of another. The general term “ injury ” means 
criminal or wrongful harm. Evidently there is nothing imlawful in 
agreeing to carry on a business lawful in itself, though the property of 
rivals in that business may, in a wide sense, be injiued by the conse¬ 
quent and intended competition. 

There is no department of the law in which the Courts have 
exercised larger powers of restraining individual freedom on groimds of 
general utility, and it is impossible to provide in terms for this dis¬ 
cretion Avithout laying doAvn that all objects are unlawful which the 
Court regards as immoral or opposed to public policy. The epithet 
“ immoral ” points, in legal usage, to conduct or purposes which the 
State, though disapproving them, is imable, or not advised, to visit 
with direct punishment, “Public policy” points to political, 


1 Eq. 626. But a transfer of property 
once executed in possession cannot be sot 
aside on this ground : Ayerst v. Jenkiixs 
(1873) L. R. 16 Eq. 276. 

(/) FUhtr V. Bridges (1864) 3 E. & B. 


342: 97 R. R. 701, Ex. Ch.; Qtert v. 
Marc (1863) 2 H. & 0. 339; 133 R. R. 
707. This doctrine has been extra- 
judiciully criticised, but scorns quit© 
sound. 
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economical, or social grounds of objection, outside the common 
topics of morality, either to an act being done or to a promise to do it 
being enforced. Agreements or other acts may be contrary to the 
policy of the law without being morally disgraceful or exposed to any 
obvious moral censure. 

English authorities on the subject of agreements being held 
imenforceable as running coimter to positive legal prohibitions, to 
morality, or to public policy, are extremely voluminous and various. 
Many of them are inapplicable to the circumstances of British India; 
not that the elementary rules of law or morality differ in substance 
in England and in India, but because under the conditions of Indian 
manners and society such facts as are dealt with by certain classes of 
English decisions do not occur. References to some of the English 
cases on matters of general interest will be found in the judgments of 
Indian Courts digested below. Some topics, on the other hand, are 
still of practical importance in India, though they are obsolete or all 
but obsolete in England. We proceed to discuss the several heads of 
the section with reference to the Indian authorities. 

“ Forbidden by law.” —^An act or imdertaking is equally forbidden 
by law whether it violates a prohibitory enactment of the Legislature 
or a principle of unwritten law. But in British India, where the 
criminal law is codified, acts forbidden by law seem practically to 
consist of acts punishable under the Penal Code and of acts prohibited 
by special legislation, or by regulations or orders made imder authority 
derived from the Legislature. Parties are not, as a rule, so foolish as 
to commit themselves to agreements to do anything obviously illegal, 
or at any rate to bring them into Court; so the kind of question which 
arises in practice imder this head is whether an act, or some part of a 
series of acts, agreed upon between parties, does or does not contravene 
some legislative enactment or regulation made by lawful authority. 
The decision may turn on the construction of the agreement itseK, 
or of the terms of the Act or other authoritative document in question, 
or on both. In particular it may have to be considered whether the 
intention of the legislator was to prevent certain things from being 
done, or only to lay down terms and conditions on which they might 
be done. It is easy to say that properly drawn Acts or Regulations 
ought to leave no doubt on that point, but experience has shown that 
such doubts are possible and have not been uncommon. Broadly 


8 . 23 . 
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be made lawful by paying the penalty for it; but an act which is in 
itself harmless does not become unlawful merely because some collateral 
requirement imposed for reasons of administrative convenience has 
been omitted. There was a time when the English Courts almost 
regarded it as meritorious to evade statutory regulations, and 
encouraged evasions of them by fine distinctions; but that attitude 
is long out of date, and examples of it cannot now be taken as 
precedents. 

It is possible for a statute to attach a penalty to making a par¬ 
ticular kind of agreement, and at the same time to provide that such 
an agreement, if made, shall not be, therefore, void. We do not know 
of more than one such case in England (^), or of any in British India. 

Cases under this head have arisen principally in connection with 
Excise Acts, and they have almost all been decided with reference tb 
English law. The principles may be stated thus : “ When conditions 
are prescribed by statute for the conduct of any particular business 
or profession, and such conditions arc not observed, agreements 
made in the course of such business or profession are void if it appears 
by the context that the object of the Legislature in imposing the 
condition was the maintenance of public order or safety or the protec¬ 
tion of the persons dealing with those on whom the condition is 
imposed ; [but they] are valid if no specific penalty is attached to 
the specific transaction, and if it appears that the condition was 
imposed for merely administrative purposes, e,g., the convenient 
collection of the revenue ” (A). 

The High Court of Bombay acted on these principles (f) where 
the question arose whether an agreement by a lessee of tolls from 
Government xmder the Bombay Tolls Act, 1875, to sublet the tolls 
was valid and binding between the lessee and sub-lessee. Sec. 10 
of the Act empowered the Government to lease the levy of tolls on 
such terms and conditions as the Government deemed desirable. One 
of the conditions of the lease was that the lessee should not sublet 

(g) Sco Pollock on Contract, 363. (A) Pollock on Contract, pp. 361, 362. 

Failure to observe special registry rules (») Bhikanbhai v. HiraJal (1900) 24 

by the parties to a transfer of property Bom. 622; followed, AbduUah v. AUah 

does not make it unla^vful: Maung Ye Diya (1927) 8 Lah. 310; 100 T.D. JWO, 

V. M.A.8. Firm (1928) 6 Ran. 423, 111 A. T. R. 1927 Lah. 333. 

I. C. 105. 
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the tolls without the permission of the Collector previously obtained, 
and another condition empowered the Collector to impose a fine of 
Rs. 200 for a breach of the condition. The lessee sublet the tolls 
to the defendant without the permission of the Collector, and then 
sued him to recover the amount which he had promised to pay for the 
sublease. It was contended on behalf of the defendant that the 
sublease was unlawful, as it was made without the permission of the 
Collector, and that the lessee was not therefore entitled to recover the 
amount claimed by him. But this contention was overruled. 
Parsons J., after citing the passage set forth above, said : “ In our 
opinion this case falls within the latter class, because the statute itself 
does not forbid or attach a permlty to the transaction of subletting, but 
merely gives power to impose a condition under which it can be for¬ 
bidden should the Collector see fit to do so for what can be only purely 
administration purposes. The Act imposing tolls is an Act passed 
for the benefit of the revenue and not an Act for the protection of 
public morals.’’ Ranade J. said : “ As a general rule, the law does 
not forbid things in express terms, but imposes penalties for doing 
them, and the imposition of such penalties implies prohibition, and an 
agreement to do a thing so prohibited is unlawful under section 23 
of the Contract Act. As no penalties are prescribed imder the [Tolls] 
Act, the agreement does not prirm facie fall under the 1st clause of 
section 23.” Similarly where the lessee of a ferry under the Madras 
Ferries Act, 1890, transferred the ferry to the defendant without the 
permission of the Collector as required by the terms of the lease, it 
was held that the transfer was not for that reason milawful, as neither 
the Act nor any rule framed under the Act prohibited such transfer. 
In such a case, though the transfer may be invalid against Govern¬ 
ment, it is valid as between the transferor and transferee {j). Similarly 
where a license to cut grass was given by the Forest Department 
imder the Forest Act, 1878, and one of the terms of the license was 
that the licensee should not assign his interest in the license without 
the permission of the Forest Officer, and a fine was prescribed for a 
breach of this condition, it was held that there being nothing in the 
Forest Act to make it obligatory upon the parties to observe the 
conditions of the license, the assignment would be binding upon 

(j) Abdulla V. Mammod (1902) 26 Mad. 166 ; Qauri Shanker v. Mumiaz Ali Khan 
(1879) 2 All. 411 [F. B.]. 
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the parties, though it was competent to the Forest Officer to revoke 
the license if he thought fit to do so {k). The above Acts, which are 
intended solely for the protection of revenue, must be distinguished 
from Abkari and Opium Acts, which have for their object the protec¬ 
tion of the public as well as the revenue. Thus an agreement to sublet 
a license to sell arrack issued under the Madras Abkari Act, 1886 (1), 
or a license to manufacture and sell country liquor granted under the 
N.-W.P. Excise Act, 1887 (m), or a license to sell opium issued under 
the Opium Act, 1878 (w), or a license to manufacture salt under the 
Bombay Salt Act, 1890 (o), without the permission of the Collector, is 
illegal and void, the sublease in each case without such permission 
being prohibited by statute, and no suit will lie to recover any money 
due or any sum deposited under such an agreement. The result is 
the same where the holder of such a license does not actually sublet 
or transfer the license, but does an act which amounts to a sublease 
or a transfer, as where he sells his business in an excisable article in 
consideration of a money payment with leave to the purchaser to 
carry on the business in his name, and obtains an indemnity from 
the purchaser against all loss, claims and demands in respect of the 
business. In that case he cannot recover from the purchaser either 
the consideration money or payments made by him for debts contracted 
by the purchaser in the business and covered by the indemnity (p). 
Similarly, a partnership agreement entered into in violation of tlie 


terms of a license granted imder the Bombay Abkari Act, 1877, which 
prohibited the licensee from admitting any partner in the business, the 
violation being punishable under the Act, is void as forbidden by 
law(g); and if a person, being aware of this prohibition, does join as 


{h) Nazaralli v. Babamiya (1916) 40 
Bom, 04; 30 I. C. 013. 

(/) Thithi PakurudGsu v, Bheauudu 
(1902) 20 Mad. 430. 

(?a) Debt Prasad v. Hup Ram (1888) 10 
All. 077. As to what amounts to a sub¬ 
lease, Radhey Shivam v. Mewa Lai (1928) 
110 I. C. 89; A. I. n. 1929 All. 210; 
Palepu Narayanamnrthy v. MaUajmdi 
Subrahmanyam (1928) 114 I. C. 665; 
A. I. R. 1928 Mad. 119. 

(n) Rayhunath v. Nathu //irji (1894) 10 
Bom. 020. 

(o) Ismalji v. Raghvnath (1909) 33 


Bom. 036 ; Rabiahibi v. Oangadhar (\^22) 
24 Bom. L. R. Ill; 66 L C. 393. 

(p) Bchari Lall v. Jagodish Chnnder 
(1904) 31 Cal. 798. 

(j) Ilormasji v. Pcstanji (1887) 12 
Bom. 422. In a modem Punjab case it 
was hold that a partnoralup agreement 
by a licensee under the Excise Act XII 
of 1896, which applies in Northern India, 
Burma, and Coorg, was not void under 
this section, as it did not contravene any 
of the rules framed under that Act: 
Bishtshar Das v. Gownd Ram (1906) 
Punj. Reo. no. 114. 
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a partner, and advances capital for that purpose, lie cannot recover S. 23. 
back the amount advanced (r). Where a rule framed under the 
Madras Abkari Act, 1886, prohibited, on pain of a fine, the holder of a 
license for the sale of toddy from being interested in the sale of arrack 
and the holder of a license for the sale of arrack from being interested 
in the sale of toddy, it was held that an agreement of partnership in 
the business of selling arrack and toddy entered into between a holder 
of a license for the sale of toddy and the holder of a license for the sale 
of arrack was void, and that neither party could sue the other for the 
recovery of money due to him in respect of the partnership ( 5 ). 

But a condition prohibiting the licensee from “ selling, transferring 
or subletting ” has been held not to prohibit the licensee from admitting 
partners in the business to which the license relates (0- The same has 
been held of a condition prohibiting the licensee from “ subletting, 
selling, mortgaging or otherwise alienating whole or in part the privilege 
granted by this license of manufacturing salt”(w). The sale of 
fermented liquor without a license, such a sale being punishable imder 
the Bengal Excise Act, 1878, is unlawful, and the vendor is not entitled 
to recover the price thereof from the buyer (v). 

In a recent Madras case an agreement by a Madras District 
Municipality by which it farmed out its right to collect fees on the 
slaughter of animals was held void as being ultra vireSy so that the 
Municipality could not sue on it. The Court said “ The powers of a 
Corporation must be strictly construed and it is hardly too much to 
say that what is not permitted to such a body is forbidden ” {w). But 
this, according to current English authorities, is not accurately 
expressed. There is no such rule of construction as supposed, and acts 
uUra vires are not forbidden ; the attempt to do such an act is a 


(r) Gopalrav v, Kallappa (1901) 3 
Bom. L. R. 164, 

(s) Marudamutku v. Rangasami (1900) 
24 Mad. 401. But the illegality of a 
partnership affords no reason why it 
should not be sued: Brahmayya v, 
Bamiah (1920) 43 Mad. 141; 54 I. C. 45. 

(0 Oaufri Shanker v. Mumtaz All 
(1879) 2 All. 411, 413 ; Karsan v. Oatlu 
(1913) 37 Bom. 320; 19 I. C. 442. 

(ft) Champsey Dossa v. Oordkandas 
Kesaoujji (1917) 19 Bom. L. R. 381; [40 


I, C. 805. In Nalain PadmanabJiam v. 
Sait Badrinadh (1912) 35 Mad. 582; 10 
I. C. 126, it was assumed that the words 
“ You shall not sell, transfer or subrent 
your privilege,” included the admission 
of partners. 

(v) Boistub Chum v. Wooma Chum 
(1889) 16 Cal. 436. 

{w) Municipal Council^ Kumbakonam 
V. Abhahs Sahib (1913) 36 Mad. 113; 11 
I. C. 669. 


4 
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to s. 23, 

Agreements to assign or sublet licenses granted under the excise 
laws must be distinguished from agreements to sublet a contract with 
a public department (y). Thus in a Bombay case (z) the defendant 
contracted with the Executive Engineer of the Public Works Depart¬ 
ment to supply materials for the construction of a public road. One 
of the conditions of the contract was that no work was to be underlet 
by the contractor without the express permission in writing of the 
Executive Engineer or his duly authorised agent. Subsequently the 
defendant, without obtaining the requisite permission, entered into an 
agreement with the plaintiff imder which the plaintiff was to do the 
contract work, and the defendant to pay him all the moneys that 
might be received by him from the Executive Engineer under the 
contract after deducting 10 per cent, as the defendant’s profit. It 
did not appear that the plaintiff knew of the condition against under¬ 
letting contained in the contract. The plaintiff sued the defendant 
for the balance of money due to him under the agreement. It was 
held that, as the plaintiff did not appear to have any knowledge of 
the restrictive condition in the contract, he was entitled to enforce 
his own contract against the defendant. The Court did not consider 
it necessary to decide whether the sub-contract was void as opposed 
to public policy, at the same time intimating its opinion that the sub¬ 
contract was to be distinguished from the subletting of a license 
granted under the excise laws and intended by the Legislature for the 
use of the licensee only. It was further held that, even if the plaintiff 
could not enforce his contract, he was at all events entitled under 
the circumstances to receive from the defendant compensation for 
the work and labour of which the defendant had received the benefit. 

“ Defeat the provisions of any law.” —The term “ law ” in this 
expression would seem to include any enactment or rule of law for the 
time being in force in British India. This branch of the subject may 
thus be considered under three heads according as the object or con- 

(x) Sco Pollock on Contract, 136, 136. contrary to tho Forest Act: Nukaia 

(y) Tho formation of a partnership by v. Immidisetty Dhona- 

a contractor with tho Forest Depart- rajw (1928) 117 I. C. 298 ; A. 1. R. 1929 
mcnt for executing tho work under liia Mad. 689. 

direction is in itself only a matter of ( 2 ) Oangadhar v. Damodar (1896) 21 
agency and not a sub-letting of his rights Bom. 622. 
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sideration of an agreement is such as would defeat (1) the provisions of S. 23. 
any legislative enactment, or (2) the rules of Hindu or Mahomedan law, 
or (3) other rules of law for the time being in force in British India. 

1. Legislative enactments. —Where a lessee of a village from a 
zaniindar agreed to collect from the ryots and pay over to the zamindar 
an annual festival cess up to that time recovered by the zamindar, 
it was held that the zamindar could not recover from the lessee the 
amount of the cess collected by him, the cess being of a nature pro¬ 
hibited by the Bengal Rent Recovery Act X of 1859, s. 10 (a), mere 
a tenant agreed by a registered Kabuliat to deliver to his landlord in 
addition to rent certain agricultural produce, and further to supply the 
landlord with a cart and bullocks when necessary, and in default to 
pay tbe cash value of the said dues along with the rent, it was held 
that the agreement “was one to pay cess, and was therefore void as 
being barred by the provisions of the U. P. Land Revenue Act III of 
1901, s. 56 (6). And where the manager of a temple at Broach sued 
the defendant to establish the right of the temple to levy a cess on 
cotton purchased in Broach and exported from it, it was held that, 
assuming that the defendant impliedly assented to pay the cess, the 
agreement was unlawful as being against the provisions of the Bombay 
Town Duties Act XIX of 1844, which abolished cesses of every kind 
not forming part of the land revenue (c). Similarly where A. was 
required under the Code of Criminal Procedure {d) to furnish a surety 
for his good behaviour, and B. agreed to become a surety on condition 
that A. would deposit with him the sum in which he was required to 
go bail, and the deposit was made, it was held, in a suit brought after 
the expiry of the period of suretyship, that A. was not entitled to 
recover the deposit from B., as the effect of the agreement was to 
defeat the provisions of the Code by rendering B. a surety only in 
name (e). Likewise, a surety who has given a bail for an accused 

(a) Kamala Kant Okose v. Kalu (6) Sis Ram v. Asghar AH (1913) 35 
Mahomed (1869) 3 B. L. R. A. C. 44. All. 19. 

But an agreement to perform defined (c) Gosvami Shri Pwnishotamji Maha- 
services in lieu of rent is not an illegal raj v. Robb (1884) 8 Bom. 398. 

imposition ” on the tenant within the (d) Then Act X of 1872, s. 505, now 
Bengal Tenancy Act: Radhu Bari v. Act V of 1898, s. 107. 

Narendra Nath Gkaiterjee (1929) 115 I. C. (c) Fateh Singh v. Sanical Singh (1878) 

34; 49 Cal. L. J. 189; A. I. R. 1929 1 All. 751. 

Cal. 224. 
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person cannot recover from the accused the bail which has been forfeited 
in consequence of the accused failing to appear when required by the 
Court which released him on bail ( /). And it is conceived that a suit 
will not lie to recover the amount of a loan by a British subject to a 
native prince in India without the consent of the Government, such 
loans being prohibited by the East India Company’s Act, 1797 (37 
Geo. III. c. 142, s. 28). But where an agreement is merely “ void ” as 
distinguished from “illegal,” e.g,^ an agreement to give time to a 
judgment debtor without the sanction of the Court {g), either party 
may, on performing his part of the contract, enforce the contract as 
against the other (h). It is not illegal to deal with an irregular 
unregistered association in ignorance of its character (i). 

The provisions of the Insolvent Debtors Act afford further illus¬ 
trations of the class of agreements now under consideration. Thus an 
agreement by which an insolvent who has obtained his personal, but 
not his final, discharge settles the claim of one creditor without notice 
to the official assignee or his other creditors, and by which thf^t creditor 
agrees not to oppose his final discharge, is void as in fraud of the 
creditors and as inconsistent with the policy of that Act (j). Similarly 
a promissory note whereby a creditor secures for himself a larger 
payment from an insolvent than what he is entitled to under a compo¬ 
sition deed is void where the other creditors are not aware of the 
arrangement. The same principle applies even though the noto may 
have been passed to the creditor by a third party if it is done with the 
insolvent’s knowledge (^). And a composition deed whereby a debtor 
assigned the whole of his property to trustees for the benefit of such 
of his creditors as should sign the deed within a certain period is void 
as against the official assignee {1). On like grounds a collusive assign¬ 
ment of a contract by a party thereto on the eve of his insolvency to 


(/) Sunder Singh v. Kishen Chand 
(1899) Punj. Rec. no. 1; Bhupati Ch, 
Nandy v. Qolam Bhihar Chmvdry (1919) 
24 C. W. N. 368; 501. C. 639. 

{g) Such an agreomont wns declared 
to bo void under tho Code of Civil Pro¬ 
cedure, 1882, a. 267 a. That section is 
not ro-onacted in tho Codo of Civil 
Procedure, 1908. 

{h) Bank ojBengal V, Fi/a6Aoy (1891) 10 
Bom. 018. See also v. Trim- 


Municipality (1003) 28 Bom. 60, 73. 

(») Appa Dada Paiil v. Bamkrishna 
Vasudro Joshi, (1930) 63 Bom. 662; 121 
I. C. 681; A. I. R. 1930 Bora. 6. 

(j) Naoroji v. Kazi Sidick Mirza (1896) 
20 Bom. 636. 

{k) Krishnapjxi CheUi v. Adtmufa 
Mudiili (1896) 20 Mad. 84; JlfoAatnad 
V. Parome^ivira (1906) 16 Mad. L. J. 418. 

(0 Manmohandas v. iV. (?, Macltod 
(1902) 20 Bom. 706. 
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his brother-in-law with the object of defrauding his creditors is void 
under this section and s. (6), cl, (h), of the Transfer of Property Act, 
1882 (m), as the effect of such an assignment is to defeat the provisions 
of the Insolvency Act by preventing the benefit of the contract from 
vesting in the official assignee (w). An official assignee must not raise 
money for pursuing a suit for the estate by agreeing with creditors 
who advance it to give preference to their debts (o). 

A mortgage of immovable property belonging to a minor by a 
person holding a certificate of administration in respect of the estate of 
the mi n or under the Bengal Act XL of 1858 (p) is void where it is made 
without the sanction of the Court, even though the mortgage money 
was advanced to liquidate ancestral debts and to save an ancestral 
property from sale in the execution of a decree (q). a specific 

hin d of land or specific rights in land have been declared by the Legis¬ 
lature to be not transferable, a transfer of such land or rights in land 
is void, as to permit it would be to defeat the provisions of the law 
within the meaning of the sectio^^C?-). Thus a sale by occupancy 
tenants of occupancy rights is void, it being of such a nature that if 
permitted it would defeat the provisions of the N.-W.P. Rent Act (s). 
Similarly an agreement to transfer the rights of an ex-proprietaiy 
tenant in a mahal is illegal, as it would defeat the provisions of the 
N.-W.P. Rent Act XII of 1881, s. 7 (^). But there is nothing in the 
provisions of the latter Act to render an assignment by a lambardar of 
the profits of a mahal unlawful under this section (w). A usufructuary 
mortgage of an occupancy holding by an occupancy tenant is void 
under this section, for, if permitted, it would defeat the provisions of 


(m) Clause (h) of s. 6 of the Transfer 
of Property Act provides that no transfer 
can be made for an unlawful object or 
consideration within the meaning of s. 23 
of the Contract Act. 

(n) Jaffer Meher AH v. Budge Budge 
Jute Mills Co, (1907) 34 Cal. 289, on 
appeal from (1906) 33 Cal. 702. 

(o) Be Purushothamdoss (1927) 116 
I. C. 125; 55 Mad. L. J. 657 ; A. I. R. 
1929 Mad. 385. 

(p) Repealed by the Guardian and 
Wards Act VIII of 1890, of which see 
S3. 29 and 30, 

(g) Chimman Singh v. Subran Kaur 


(1880) 2 All. 902. 

(r) Phalli v. Matabadal (1883) All. 
W. N. 7 (a case under N.-W.P. Rent 
Act XII of 1881, s. 9, relating to occu¬ 
pancy rights); Indar v, KhusUi (1886) 
All. W. N. 88 (a case under N.-W.P. 
Revenue Act XIX of 1873, s. 125, relating 
to sir land). 

(s) Jhinguri v. Durga (1885) 7 All. 878. 

(t) Kashi Prasad v. Kedar Nath Sahu 
(1897) 20 All. 219. 

{u) ChadTna Lai v, Kishen Lai (1894) 
All. W. N. 17 ; Bhagioan Das v. Bhajju 
Mai (1894) All. W. N. 140. 
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the Agra Tenancy Act II of 1901, s. 21 (v). Similarly an agreement by 
an ex-proprietary tenant to pay rent for his ex-proprietary holding at 
a rate higher than that prescribed by s. 10 of that Act, is void, as 
it would make the provisions of that section entirely nugatory {w). 
But the Judicial Committee has held that an agreement by the 
defendants for relinquishment of all their Sir and Khudkasht lands and 
ex-proprietary rights therein to the plaintiffs none of whom were at 
the date of the agreement proprietors, landholders or co-sharers in the 
land to be relinquished, and for payment of damages for any breach 
of the agreement by them, is illegal and void as being in contravention 
of the j^olicy of the said Act (x). And where a specific individual has 
been declared, under an Act, to be incompetent to transfer land belong¬ 
ing to him a transfer of his land by that person is void under this 
section, and such a transfer cannot be enforced even after removal of the 
disability (y). Leases granted by a landlord with the object of 
securing more than the standard rent and of ousting tenants in 
occupation of the premises may be void if they be of such a natuie as 
to defeat the provisions of the Calcutta Rent Act, 1920 (z). And it 
has been held by the High Court of Madras that an agreement by a 
debtor not to raise the plea of limitation is void mider this section, 
as it would defeat the provisions of the Limitation Act (a), though not 
avoided by s. 28 (see notes thereon below). But a stipulation for 
payment of compound interest, though not allowed by the Regulations 
in force in the Santhal Perganas (i), is not unlawful within the meaning 
of the present section (c). Nor is an alienation made pending a 


temporary injunction under s. 492 of the Civil 
0. 39, r. 11 unlawful under this section (d). 


Procedure Code [now 
A loan by a military 


officer to a man under his command is not unlawful as being against 


{v) Ram Sarup v. Kishan Lai (1907) 
All.W. N. 70. 

(w) Prog V. Sital (1914) 30 All. 155; 22 
I. C. 905. Similarly of a contract for tho 
sale of land contravening the rule against 
perpetuities: Dinkarrao v. iVnrayca (1922) 
24 Bom. L. R. 449 ; (1923) 47 Bom. 191. 

(a:) Moti Chand v. Ikram-VUah Khan 
(1917) 39 All. 173; 39 I. C. 454. 

(//) Radha Bai v. Kamod Singh (1908) 
30 All. 38 (a case under Jhansi Incum¬ 
bered Estates Act XVI of 1882, s. 8. 


relating to disqualified zamindars). 

{z) Sakh Abraham v. Manekji Cotva^i 
(1923) 60 Cal. 491; 76 I. C. 621. 

(rt) Ballapraguda v. Thummana (1917) 
40 Mad, 701; 36 I. C. 676. 

(6) Regulation III. of 1872, s. 6, and 
Regulation V. of 1893. s. 24. 

(c) Shama Charan v. CHuni Lai (1898) 
20 Cal. 238. 

(rf) Manohar /Xw v. Ram Antar (1903) 
25 Ail. 431. 
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the law, though such a loan may be against the rule? of discipline (e). 
A compromise of a suit whereby the defendant agrees to a mortgage 
decree being passed against him even in respect of a claim not secured 
by a mortgage is not unlawful or opposed to public policy (/). There 
is nothing in the Bengal Drainage Acts {g) to render invalid a contract 
between a landlord and his tenant by which the latter agrees to pay 
the former drainage cost in respect of laud on which rent has for the 
first time been imposed, in consequence of a scheme of works carried 
out under the Acts benefiting it (it). A bond passed by a ward of the 
Court of Wards is void. But if after the death of the ward, and after 
the estate is released from the Court of Wards, the son of the deceased 
ward obtains a fresh advance from the lender and passes a bond for a 
sum which includes the loan to the deceased, the bond is valid even as 
regards that loan, provided it is proved that the lender refused to make 
a fresh advance unless the son agreed to pay also the loan made to the 
father (z). 

2. Rules of Hindu and Mahomedan law. —An agreement that 
would defeat the provisions of Hindu law would be unlawful within the 
meaning of the present clause. A contract to give a son in adoption in 
consideration of an annual allowance to the natural parents is an 
instance of this class, and a suit will not lie to recover any allowance on 
such a contract, though the adoption may have been performed. The 
Hindu law does not recognise in this kali yug any adoption but that 
of a dattak son, and such a son is defined in the Dattaka Chandrika 
(s. 1, par. 12) as a son “ affectionately given by his father or mother.” 
Besides defeating the provisions of the Hindu law, such an agreement 
woxild involve an injury to the person and propeiTy of the adopted son, 
“inasmuch as, if it could be proved that the boy was purchased and 
not given, it is very probable that the adoption would be set aside, and 
if such adoption were set aside he would not only lose his status in the 
family of his adopting father, but also lose his right of inheritance to 
his natural parents ” (j). 


(e) Asa SiTigh v. Sadda Singk (1873) 
I*unj. Rec, no. 16. 

if) Bhuvanagiri Subbarayuidu v. 
Maradugula V enicataratnam (1907) 17 
Mad. L. J. 200. 

(?) Act VT of 1880 and Act 11 of 1902. 


(A) Jyoti Kumar v. Hari Das (1905) 32 
Cal. 1019. 

(i) Bindeshri Prasad v. Sarju 8ingh 
(1923) 21 All. L. J. 446; 73 I. C. 458. 

{j) Eshan Kiskor v. Haris Chandra 
(1874) 13 B. L. R. App. 42; Sitaram 
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A contract entered into by Hindus living in Assam, by which it is 
agreed that, in the event of the husband leaving the village in which 
the wife and her friends resided, the marriage shall become mdl and 
void, is contrary to the policy of Hindu law (1). Again, it is a rule of 
Hmdu law that for the fulfilment of the duties which the law imposes 
upon a wife she must reside with her husband wherever he may choose 
to reside. An agreement, therefore, by a Hindu husband that he will 
not be at liberty to remove his wife from her parents’ abode to his own 
abode is illegal, as tending to defeat the rule and being opposed to 
public policy. An agreement of this kind is no defence to a suit by 
the husband for the restitution of conjugal rights and a decree directing 
the wife to live with him at his house (1). 

An agreement entered into before marriage between a Mahomedan 
wife and husband by which it is provided that the wife shall be at 
liberty to live with her parents after marriage is void, and does not 
afford an answer to a suit for restitution of conjugal rights (m); the 
like of an agreement entered into after marriage between a Mahomedan 
wife and husband who were for some time prior to the agreement living 
separate from each other, providing that they should resume cohabita¬ 
tion, but that if the wife should bo unable to agree with the husband 
she should be free to leave him (n). Upon the same principle, an agree¬ 
ment between a Mahomedan husband and wife for a future separation 
is void, and the wife cannot on separation recover the maintenance 
allowance provided by the agreement (o). But an agreement made 
between a Mahomedan wife and husband entered into before marriage 
by which it is provided that the wife shall be at liberty to divorce her- 


V. Harihur (1910) 35 Bom. 109. at 
J>p. 179, 180; 8 I. C. 625; Haghubar Diis 
Mahant v. Raja Natabar Singh (1919) 
4 Pat. L. J. 42; Naragen v. Oopalrao 
(1922) 24 Bom. L. R.414; 67 I. C. 850. 
But a family agreement merely collateral 
to an adoption docs not avoid it: 
Penumasla Siibbaraju v. hiduhtri 
Narayanaraju (1926) 51 Mad. L. J. 366; 
97 I. C. 232; A. I. R. 1926 Mad. 1093. 

(k) Sitaram v. Mussamnt Ahccrcc 
Ilecraknce (1873) 11 B. L. R. 129, 134 
135. 

(/) 1 ehait Mon Mohini Jeincidai v. 


Basanta Kumar Singh (1901) 28 Cal. 
751 ; Lahoran Sheikh Nabbi v. Madar 
Bak^h (1878) Punj. Rec. no. 20. 

(m) Abdul V. Htmcnbi (1004) 6 Bom. 
L. R. 728. 

(n) Meherally v. Sakerkhanoobai (1005) 
7 Bom. L. R. 602. 

(o) Fatma v. .4/» Mahomed (1012) 37 

Bom. 280; 17 I. C. 040; conira 

^[nhammad Muni-ud-d%n v, Jamal 
Fatima (1921) 43 All. 650 ; 63 I. 0. 
883; followed Ali Ald)ar v. 

Fatima Begum (1920) 119 I, C. 486; 
A. I. R. 1920 Lnh. 660, 
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self from her husband under certain specified conditions is valid, if the S, 23. 
conditions are of a reasonable nature and are not opposed to the 
policy of the Mahomedan law. When such an agreement is made, the 
wife may, at any time after the happening of the contingencies, repu¬ 
diate herself in the exercise of the power, and a divorce will then take 
effect as if the talaq had been pronounced by the husband. This is 
known in Mahomedan law as talaq (divorce by the husband) by tafwiz 
(delegation), the wife being, as it were, delegated by the husband to 
pronounce the talaq (p). But an ante-nuptial agreement between a 
Hindu husband and wife enabling the wife to avoid the marriage if the 
husband marries an additional wife, or does not treat her kindly, or 
asks her to live at place D, instead of place B., is void, such an arrange¬ 
ment being repugnant to the spirit of the Hindu law (g'). 

The Courts have held some caste customs to be invalid as being 
opposed to the spirit of Hindu law. These are—(1) a custom forbidding 
a married woman to leave her husband and contract a second marriage 
without the husband’s consent (r); (2) a custom authorising a woman 
to contract a second marriage without a divorce, on payment of a 
certain sum to the caste (s); (3) a custom by which the marriage tie 
can be dissolved by either party without the consent of the other, on 
payment of a sum of money to be fixed by the caste (<). The Calcutta 
High Comrt, however, has recognised the validity of a custom which 
allows a married woman, who has been relinquished by her husband, 
to contract a second marriage {u), A harnavan of a tarwad cannot part 
by contract, so as to be unable to resume them, with the privileges and 
duties which attach to his position as harnavan (v). Such an agree¬ 
ment is invalid on the principle that “ there can be no renimciation of 
rights and consequent destruction of relative duties prescribed by an 
absolute law ” {w), 

{'p) Hamidoolla y. Fai^nnissa (1882) 8 (1877) 2 Bom. 140. 

; AyatunnissaBeebeey,K(ir<i?nAH (fi) tJji v. Haihi Lalu (1870) 7 Bom. 

(1908) 36 Cal. 23. Makaram Ali v. Ayesa H. C. (A. C.) 133. 

Khatum (1915) 19 0. W. N. 1226; 31 (0 Eeshav y. BaiQavdi {1915} Bom, 

I. C. 562 [the condition in this case 638 ; 29 I. C. 952. 

was divorce if husband married a second {u) Jukni v. Que^n-Empress (1892) 19 
wife]; followed, Badu Mia v. Badran- Cal. 627; In re Mussamut Chamia 7 
nessa (1919) 29 C. L. J. 230; 40 I. C. 803. C. L. R. 354. 

(j) Chait Bam v. Mussammat Nathi (v) Ckerukomen v, Ismala (1871) 6 
(1900) Punj. Rec, no. 16. M. H. C. 146. 

(r) Beg. y. Karaan Qqja (1864) 2 Bom. (w) Ib.. per Holloway J. at p. 160. 

H. C, 117; Narayan v. Laving Bkarthi 

i.o« 
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3. Other rules of law in force in British India.—It is now a settled 

principle of law that where a decree is silent as to subsequent interest 
on the amount decreed, interest cannot be recovered by proceedings in 
execution of the decree (a?). But an agreement in the nature of a 
compromise between a decree-holder and a judgment-debtor, which 
proceeds upon ignorance common to both parties thereto, as to the 
above principle, is not illegal as defeating the provisions of that law (y). 
Again, it is a well-established rule of law that, unless a will is proved 
in some form, no grant of probate can be made merely on the consent 
of parties. Hence an agreement or compromise as regards the genuine¬ 
ness and due execution of a will, if its effect is to exclude evidence in 
proof of the will, is not lawful so as to be enforceable under the pro¬ 
visions of s. 375 of the Civil Procedure Code [now 0. 23, r. 3] {z). 
Similarly, a receiver being an officer of the Court, the Court alone is to 
determine his remuneration, and the parties cannot by any act of 
theirs add to, or derogate from, the functions of the Court without its 
authority (a). A promise, therefore, to pay the salary of a receiver 
without leave from the Court, even if unconditional, being in contra¬ 
vention of the law, is not binding on the promisor (h). But an agree¬ 
ment providing for remuneration to be paid to an executor not out 
of the assets of the testator, but from the pocket of a third person, is 
neither forbidden by the Administrator-Generars Act, 1874, s. 56 (c), 
nor is it one which if permitted would defeat the provisions of that Act, 
nor is it against public policy (d). 

‘‘Fraudulent.”—A sale of immovable property pending a suit 
against the vendors to recover a debt is not invalid merely because the 
motive of the vendors may have been to prevent the land from being 
attached and sold in execution. In such a case the only question is 
whether the sale was a real transfer of the title to the land for a fair 
money consideration. The motive of the vendors to defeat the execu¬ 
tion of any decree that may be passed against them is immaterial (e). 

(6) Prol-ash Chandra v. AdJam (1903) 
30 Cal. 696. 

(c) Tliis section has been repealed: 
see Act of 1902, s. 4. 

(rf) Narayan Coomari Debi v. Shajani 
Kanta Chatterjee (1894) 22 Cal. 14. 

(e) PuUm Chetty v. Ch^y 

(1870) 5 M. H. C. 36S, referring to 


(x) PiUai V. Pillai (1876) 15 B. L. R. 
383 : L. R. 2 I. A. 219, 

(y) Seth Qokul Base v. Miirli (1878) 3 
Cal. 602. 

(z) Monmohuii Quha v. Banga Chandra 
Das (1903) 31 Cal. 357. 

(a) See Civil Procedure Code, 0, 40, 

r. 1. 
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In this connection may be noted the provisions of s. 53 of the Transfer 
of Property Act IV of 1882. That section provides inter alia that 
every transfer of immoveable property made with intent to defeat 
or delay the creditors of the transferor is voidable at the option of any 
person so defeated or delayed,” bnt that nothing in this section 
contained shall impair the rights of any transferee in good faith and 
for consideration.” Such a transfer is not illegal, for the section merely 
declares that it shall be voidable at the option of the party affected by 
the transfer. Where the object of an agreement between A. and B. 
was to obtain a contract from the Commissariat Department for the 
benefit of both, which could not be obtained for both of them without 
practising fraud on the Department, it was held that the object of the 
agreement was fraudulent, and that the agreement was therefore 
void(/). But an agreement between A. and B. to purchase property 
at an auction sale jointly, and not to bid against each other, is perfectly 
lawful {g). 


“ Injury to the person or property of another.” —The consideration 
or object of an agreement is unlawful when it involves or implies injury 
to the person or property of another. A mortgage-bond, whereby a 
person who is entitled to a moiety only of certain property mortgages 
the whole of that property, is not void under this section as to the 
moiety belonging to him, merely because he purports to mortgage the 
other moiety also not belonging to him (A). A bond which compels the 
executant to daily attendance and manual labour until a certain sum 
is repaid in a certain month and penalises default with overwhelming 
interest is unlawful and void, such a condition,” the Court said, “ is 
indistinguishable from slavery, and such a contract is, in our opinion, 
opposed to public policy and not enforceable ” (i). For another 


Sankarappa v. Kamayya (1866) 3 M. H. C. 
231, and Qnanabhai v. Srinivasa Pillai 
(1868) 4 M. H. C. 84. See also Pajan 
Harji v. Ardeshir Hormusji (1879) 4 Bom. 
70. 

(/) Sahib Ram v. Nagar Mai (1884) 
Punj. Rec. no. 63. 

{g) Nanda Singh v. Sunder Sin^h (1901) 
Punj, Rec. no. 37. Quis negavit ? 

(A) Jogu Mohen Deb v. Davdoong Bur- 
man {\90S) 12 C. W. N. 94. 

(i) Ram Sarup v. Bansi Mandar (1916) 


42 Cal. 742; 30 I. C. 955; Satish 
Chandra v. Kashi Sahu (1918) 3 Pat. 
L. J. 412; 46 I. C. 418. But see 
Anandiram v. Ooza (1918) 27 Cal. L. J. 
459; 45 I. C. 965, where the Court was 
inclined to a different opinion, and dist. 
Karuppannan v. Pambayan (1926) 101 
I. G. 39; A. I. R. 1927 Mad. 631 (no 
penal interest). Wallis v. Day (1837) 
2 M. & W. 273, 46 R. B. 602, decided only 
that a covenant to serve in a certain trade 
for life, and not exercise it otherwise, is 

11—2 
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cited in the notes to this section imder the head “ Rules of Hindu and 
Mahomedan Law,” p. 159, above, 

“Immoral.”—A landlord cannot recover the rent of lodgings 
knowingly let to a prostitute who carries on her vocation there (j). 
Otherwise, if tlie landlord did not know that the lodging were required 
for prostitution (Z’). Similarly, money lent to a prostitute expressly 
to enable her to carry on her trade cannot be recovered ( 1 ), Likewise 
money advanced by the plaintiff to the defendant to enable the 
defendant to continue cohabitation with a dancing girl cannot be 
recovered (vi). On like grounds, ornaments lent by a brothel-keeper to 
a prostitute for attracting men and encouraging prostitution cannot be 
recovered back (n). An assignment of a mortgage to a woman for future 
cohabitation is void, and it can be set aside at the instance of the 
assignor though partial effect may liave been given to the illegal con¬ 
sideration (o). And it lias been held that money paid by a wife to a 
third person to be given as a bribe to a gaoler for procuring the release 
of her husband from gaol could not be recovered back on failure of the 
gaoler to procure the release (p). Similarly, where the plaintiff advanced 
moneys to the defendant, a married w'oman, to enable her to obtain 


not in itself in excessive restraint of 
trade. Cp, Pollock on Contract, p. 441, 
ed. 9. 

(j) Qaurinath Mookerjee v. Madhumani 
PesJiakar (1872) 9 B. L. R. App. 37; 
Pirthi Mai v. Mussammat Bhagan (1898) 
Punj. Rco. no. 2 ; Brinkman v. Abdul 
Okafur (1904) Punj. Roc. no. 66 ; Rani 
Mancharam v. Regina Stangcr (1907) 32 
Bom. 581, at pp. 680 ei seq.: Choga Lai 
V, Piyari (1908) 31 All. 68. The award 
of mosno profits in ojoctmont in ^aria/n 
Begum v. Mungi (1928) 113 I. C. 366; 
A. I. II. 1928 Sind 173, is nnintclligiblo 
as reported. 

{k) Sultan v. Nanu (1877) Punj. Roo. 
no. 22. 

{1) BhoH Baksh v. Qulia (1870) Punj. 
Rec. no. 64. 

(m) Pannichand v. Nanoo Sanker 
(1908) 18 Mad. L. J. 450. 

(n) Alla Baksh v. Chunia (1877) Punj. 


Rcc. no. 26. A similar English case is 
Pearce v. Brooke (1866) L. B. 1 Ex. 213 
(goods sold to a prostitute known by the 
seller to bo such, and to want the goods 
for the purpose of enabling her to make 
a display favourable to her immoral 
purposes **). 

(o) Thasi Muihukannu Shunmugavdu 
(1905) 28 Mad. 413; Kandasvjatni v* 
Narayanaswami (1923) 45 Mad. L. J. 661; 
76 I. C. 306. Soo u\bo Alice Mary Hill Y* 
William Clark (1906) 27 All. 266, and 

RosAunv. Afu/iamtmid (1887) 
Punj. Reo. no. 46; ^Auma v. Ram Chandra 
Rao (a flagrant example) (1926) 88 I. 0. 
411; A.I. R. 1926 All.437; andnotothat 
agreements of this class are wholly void, 
not merely voidable. All these oases are 
quite plain on the principles of English 
law. 

(p) Protima Aurof v. DuJbAia Siriboi* 
(1872) 9 B. L, R. App. 38. 


IMMOBAL OBJECT. 


165 


a divorce from her husband, and the defendant agreed to marry him 
as soon as she could obtain a divorce, it was held that the plaintifi was 
not entitled to recover back the amount, as the agreement had for its 
object the divorce of the defendant from her husband, and the promise 
of marriage given under such circmnstances was contra bonos mores [q). 
An agreement to pay money upon the consideration that the plaintiff 
would give evidence in a civil suit on behalf of the defendant cannot 
be enforced. Such an agreement may be for giving true evidence, and 
then there is no consideration, for ‘ ^ the performance of a legal duty is 
no consideration for a promise ” ; or it may be for giving favourable 
evidence either true or false, and then the consideration is vicious (>')• 
There is nothing in this decision, or in the reasons for it, to invalidate 
an expert’s claim for services rendered in the way of professional 
investigation, though he may afterwards become a witness for his 
employer in a litigation arising out of the same facts. 

Under the Common Law of England, and presumably under any 
monogamous law of marriage in a jurisdiction where promises of 
marriage are actionable, an agreement between a married man and a 
woman who knows him to be married to marry one another after the 
wife’s death is void as being contrary to morality and public policy (5). 

A loan made for the purpose of teaching singing to naikins (dancing 
girls) has nothing immoral in its 
that most of the naikins who sing lead a loose life, singing is a distinct 
mode of obtaining a livelihood, not necessarily connected with prosti¬ 
tution (i). And it has been held by the High Court of Allahabad that a 
suit will lie for arrears of allowance agreed to be paid to a woman for 
past cohabitation (w). The Court observed ; “ Such a consideration, if 


object, for although it might be true 


iq) Bai Vijli v, Nansa Nagar (1885) 
10 Bom. 152; Mussammat Roshun v. 
Mnharnmad (1887) Punj. Reo. no. 46. 

(r) SasKannah Chetti v. Ramasamy 
Oheiiy (1868) 4 M. H. C. 7. 

.( 5 ) Wilson V. Camley [1908] 1 K. B. 
729, 0. A., confirming Spiers v. Hunty 
il>. 720. It seems to be still good law 
that a promise of marriage made by a 
person who is married and conceals the 
fact from the promisee is actionable at 
the suit of the innocent promisee on the 
ground of the promisor’s implied war¬ 


ranty that he can lawfully make and per¬ 
form the promise : Millward v. Lilllc' 
wood (1850) 5 Ex. 775; 82 R. R. 871. 
This, however, may be of little import¬ 
ance in India. 

(/) Khubclia'nd v. Beram (1888) 13 Bom. 
150. 

{u) Dhiraj Kuar v. Bihrainajit Singh 
(1881) 3 All. 787. See also Man Kuar v. 
Jasodka Kuar (1877) 1 All. 478. Both 
these cases were referred to in LaJcskmi- 
narayana v. Subhadri Ammal (1903) 13 
Mad. L. J. 7, where Bhashyam Aiyangar 
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doubtful, would not be immoral so as to render the contract de facto 
void, but we think the more correct view' is to regard the promise to 
pay the allowance as an undertaking on the part of Bikramajit Singh 
to compensate the woman for past services voluntarily rendered to 
him for wdiich no consideration as defined in the Contract Act would 
be necessary.” It w^ould seem that the High Court thought the case 
was covered by s. 25 (2) of the Act, though the section is not specially 
referred to. But it is submitted that a consideration w'hich is immoral 
at the time, and, therefore, would not support an immediate promise 
to pay for it, does not become innocent by being past; and this is the 
view lately taken in Husseinali v. Dinbai (v): again, in Kisondas v. 
Dkondu (w) it was held that past cohabitation is not good consideration 
for a transfer of property. The English view^ of such cases is that the 
alleged consideration is bad simply as being a past consideration not 
w'ithin any of the exceptional rules (so far as such exceptions really 
exist) allowing past consideration, under certain conditions, to be good. 
In a later case the same High Court held that, adultery in India being 
an oft’ence against the criminal law% cohabitation past or future, if 
adulterous, is not merely an immoral but an illegal consideration (a:). 
In an old Madras case (y), the tenants of certain villages engaged the 
services of the defendant to advocate their cause wuth regard to assess¬ 
ments made upon the villages, and agreed to pay to him a sum of 
money subscribed amongst themselves if he succeeded in obtaining a 
more fa\'ourable assessment. A portion of the subscription amoimt 
was jniitl to him in advance, and it was agreed that if he failed in his 
w'ork he should repay the amount. In a suit to recover the amount 
])aid to the defendant on the ground that he had failed to perform his 
j)art of the coiitract, it W'as held that the plaintiffs Avere entitled to 
succeed, and that the agreement Avas not Autiated by illegality. The 
Court observed : “ The point, then, for consideration is, Did the 
defendant for that purpose undertake, in consideration of the stipulated 
sum, to induce by corrupt or illegal means, or by the exorcise of personal 


J. said that tliough it was not necessary 
to decide wlietlier tlie view taken in those 
eases was correct, ho did not express any 
dissent from it, 

(tj) (1923) 26 Bom. L. U. 262; 80 J. C. 
240 : A. I. R. 1924 Bom. 136. 


(»') (1920) 44 Bom. 542 ; 67 I. C. 472. 
(.r) *lh'ee Mary Hill v. William Clark 
(1906) 27 All. 200. 

(y) Pichahtlly Mtulali v. 

(1804) 2 M. H. 0. 243. 
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influence, any public servant to do an official act or show any favour ? 
If he did not, the contract cannot be treated as illegal; and we are of 
opinion that the written agreement does not properly admit of such a 
construction.” Here the principle was applied (p. 147, above) that, 
where it is possible to perform an agreement by lawful means according 
to its terms, an unlawful intention will not be presumed, and any party 
alleging such an intention must prove it. 


“ Opposed to public policy.” —The general head of public policy 
covers, in English law, a wide range of topics. Agreements may offend 
against public policy by tending to the prejudice of the State in time of 
war (trading with enemies, etc.), by tending to the perversion or abuse 
of municipal justice (stifling prosecutions, champerty and maintenance) 
or, in private life, by attempting to impose inconvenient and unreason¬ 
able restrictions on the free choice of individuals in marriage, or their 
liberty to exercise any lawful trade or catling. Some of these matters 
are separately dealt with in the Contract Act (see ss. 26 and 27, below). 
It is now understood that the doctrine of public policy will not be 
extended beyond the classes of cases already covered by it. No Court 
can invent a new head of public policy {z ); it has even been said in the 
House of Lords that “ public policy is always an unsafe and treacherous 
groimd for legal decision ” (a). This does not affect the application 
of the doctrine of public policy to new cases within its recognised 
bounds (6). 


1. Trading with enemy. —Agreements alleged to amoimt to 
trading with an enemy or otherwise to operate in the enemy’s favour 
in time of war do not appear to have come before the Courts of British 
India before the war of 1914. It is long settled law that all trade 
with public enemies without licence of the Crown is unlawful. The 
King’s subjects cannot trade with an alien enemy, a person owing 
allegiance to a Government at war with the King, without the King s 
licence ” (c). This includes shipping a cargo from an enemy’s port even 


( 2 ) Lord Halsbury, Janson v. Drie- 
fontein Consolidated Mines [1902] A. C. 
484, 491. See also Shrinivasdas LaJcshmi- 
narayan v. Jtamchandra Ramratiandas 
(1919) 44 Bom. 6; 52 I. C. 546. 

(a) Lord Davey [1902] A. C. at p. 500; 
Lord Lindley at p. 607, in very similar 


words, cited in Govind v. Pacheco (1902) 
4 Bom. L. R. 948. 

(6) See Wilson v. Camley, p. 165, 
above. 

(c) Lord Macnaghten, Jamon v. Prie- 
foniein Consolidated Mines [1902] A C- 
at p, 499. 
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maintained against an insurer of an enemy’s goods or ships against 
capture by the British Government ” (e). If the performance of a 
contract made in time of peace is rendered unlawful by the outbreak of 
war, the obligation of the contract is suspended or dissolved according 
as the intention of the parties can or cannot be substantially carried 
out by postponing the performance till the end of hostilities (/). In 
such a case a contracting party is not bound to perform a part of his 
imdertaking which remains possible and lawful in itself, but would be 
useless without the rest (g). The recent development of cases of this 
class is dealt with under s. 56 below. The rules under this head become 
applicable only when an actual state of war exists. They cannot be 
made to relate back to a time before the war, though war may have 
been apprehended. A contract of insurance made before war cannot 
be vitiated, as regards a loss by seizure also before any act of public 
hostility, by the fact that war did break out shortly afterwards (A). 

Dui'ing the recent general war these principles have been confirmed 
and in some directions developed. One question found to need further 
definition was who is an enemy for the purpose of the rule, and especially 
how the friendly or hostile character of an incorporated company is to 
be tested. The seat of a man’s business is of more importance than his 
domicile in the technical sense or even nationality (for an enemy subject 
allowed to remain here under the King-Emperor’s protection is not a 
commercial enemy, and enemy subjects residing in friendly countries 
need not be); and in the case of a corporation the jurisdiction in which 
it is registered does not conclusively determine its character, nor yet 
the nationality of its individual shareholders, and it must be considered 
by whom and in what interest its affairs are in fact controlled (i). 


(d) Potts V. Bell (1800) 8 T. U. 648; 
5 R. R. 452 ; Esposito v. Bowden (1867) 
7E. &B. 7G3; 110 R. R. 822. 

(c) Lord Macnagliton, Jansoti v. Drie- 
fontein Consolidated Mines [1002] A. C. nt 
p. 499. 

(/) Esposito V. Bowden (1857) 7 E. &■ 
B. 763; nOR. R, 822. 

ig) Qeipel v. Smith (1872) L. R. 7 Q. B. 
404. 

(k) Jatison V. Briefontein Consolidated 
Mines [1902] A. C. 484, followed iu Wolf 


cfc Sons V. Dadyba Khimji ct- Co, (1920) 
44 Bom. 631; 681. C. 465. 

(i) Porter v. Freudenberg [1916] 1 
K. B. 857 ; Daimler Co's case [1916] 2 
A. C. 307 ; Re Badische Co, [1921] 2 Ch. 
331. It is not practicable to go into 
details here. See on the subject generally 
H. Campbell, Tho Law of War and Con¬ 
tract, Oxf. Univ, Press 1918; McNair, 
Legal Effects of War, Cambridge Univ. 
Press 1920. For an example of a nomi¬ 
nally neutral company under enemy 


STIFLING PROSECUTION. 


169 


An executory contract between parties of whom one becomes an S. 23. 
alien enemy is thereby suspended or dissolved according to the nature 
of the case. It is dissolved if it contemplated a continuous performance 
which in the state of war would entail intercourse with the enemy, 
or if the continuance of duties to be performed after the war would 
assist the enemy’s trade, or if the maintenance of the contract is other¬ 
wise against public policy, or if suspension of the current execution 
would substantially be imposing a new contract on the parties. An 
express suspensive condition in general terms is in no way conclusive. 

It may not be applicable to the event of war, or it may be contrary to 
public policy (j). 

2. Stifling prosecution.—^Agreements for stifling prosecutions are a 
well-known class of those which the Courts refuse to enforce on this 
ground. The principle is “ that you shall not make a trade of a 
felony ’’ (^:). In England the compromise of any public ofience is 
illegal. If the accused person is “ innocent, the law [is] abused for the 
purpose of extortion ; if guilty, the law [is] eluded by a corrupt com¬ 
promise screening the criminal for a bribe ” (Z), It is not necessary 
to prove that there was any express threat of prosecution if the trans¬ 
action in fact amounted to a bargain not to prosecute, and if the Court 
thinks the defence of illegality a disreputable one to raise in the circum¬ 
stances, the only way in which it can give effect to its opinion is in 
dealing with the costs (m). But the English common-law rule, that 
contracts for the compounding or suppression of criminal charges for 
offences of a public nature are illegal and void, has no application to a 
contract for compounding the prosecution of criminal proceedings for 
an offence against the municipal law of a foreign country and co mmi tted 
there, if such a contract is permitted by the law of that coimtry, and 
this whether the contract is entered into there or in British territory. 

enemy party, see Notes on s. 56. 

{k) Lord Westbury, Williama v. Bayley 
(1866) L. R. 1 H. L. 200, 220. 

(Z) Keir v. Leeman (1844) 6 Q. B. 

308 ; 66 R. R. 392 ; 9 Q. B. 371, 392; 

72 R. R. 298; Wiridhill Local Board v. 

Vint (1890) 45 Ch. Liv. 357. 

(m) Jones v. Merionethshire Building 

Society [1892] 1 Ch. 178, C. A. 


control see the Clapham Steamship Co's 
case [1917] 2 K. B. 639. 

(i) Eitel Bieber Co. v. Bio Tinto Go. 
[1918] A. C. 260 ; Naylor, Benzon ds Co. 
V, Krainische Industrie Qesdlschaft [1918] 

1 K. B, 331, affirmed very shortly [1918] 

2 K. B. 486; Zinc Corporation v. Hirsch 
[1916] 1 K. B. 641, C. A. We deal else¬ 
where with the effects of war conditions 
on contracts to which there is not an 
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A suit will, therefore, lie in British India on a bond passed to the 
plaintiff in consideration of his withdrawing a prosecution for theft 
instituted in the French Court at Pondicherry, the agreement being 
permissible by the French law (n). It would be difficult, indeed, to 
hold that the compromise of a French law suit in a manner allowed by 
French law could be injurious to the administration of justice in 
British India. 

A compromise of proceedings which are criminal only in form, and 
involve only private rights, may be lawful (o). This perhaps is of no 
importance in Indian practice, where we have a statutory list of 
compoundable ofiences (p). “ The criminal law of this country makes 
a difference between various classes of offences. With regard to some, 
it allows the parties to come to an agreement and either not to take 
proceedings or to drop the proceedings after institution in a few 
instances even without the leave of the Court, and, in other instances, 


(n) Subraya Pillai v. Subraya Mudali 
(1807) 4 M. H. C. 14. Reference was 
made in tlio course of tlio judgment to 
the nilo of private international law that 
“ the law of the place of a contract ” 
governs its validity. That expression, 
liowevcr, is ambiguous. The local law 
governing the substance of a contract 
may, according to tbo circumstances, bo 
that of the place whore it was made, or 
of that where it is to bo performed ; and 
these arc only auxiliary tests for ascer¬ 
taining the intention of the parties as to 
\\'hat law is to prevail: HamJyn ct* Co. 
V. Taliskcr Distillery [1894] A. C. 202; 
Dicey, Conflict of Laws, 591 sqq. 4th cd. 
Kaufman v. Gerson [1904] 1 K. B. 591, 
C. A., looks at first sight contra; but 
the Court seems to have been influenced 
by peculiar facts, and it is far from clear 
that the decision was intended to lay 
down any general rule of law. And see 
p, 12, above. 

(o) ]*ishcr <t* Co. V. Apollinaris Co. 
(1876) L. R. 10 Oh. 297, as qualified by 
Windhill Local Board v. Vini (1890) 45 
Oh. Div. 351. Cp. Bircndra Nalh Basu v. 
Basanla Kamar Basit (1925) 91 1. C. 024 ; 
A. I. H. 1920 Cal. 619, where the criminal 


complaint, though nominally of forgery, 
waa merely an incident in a dispute 
about property: Tek Chand v, Harjas 
liai-Arjan Das (1929) 117 I. C. 74; 
A. I, R. 1929 Lah. 564. 

(p) Sco s. 346, Criminal Procedure 
Code, 1898 ; see also Penal Code, ss. 213, 
214. But oven as to a non-compoondable 
offence the withdrawal of a potty charge, 
as an incident in a fair compromise, docs 
not avoid tho compromise: Onkar Mol 
V. Ashiq AH (1927) 49 All. 640; 100 
I. C. 499; A. I. R. 1927 All. 318. Also 
tlioro must bo bettor ovidenco of com¬ 
pounding than tho mere withdrawal of 
a complaint: see Sadho Kanduy,Jhinka 
Kncr (1929) 116 I. C. 749; A. I. R. 1929 
All. 456; Ilarjas Bai-Arjan Das (1926) 
101 I. C. 786; A. I. R. 1927 Lah. 466; 
Shanti Sarup v. Lai Chand (1927) 103 
I. C. 444; 28 P. L. R. 388, 9 Lah. L. J. 
319; A. I. R. 1927 Lob. 630, Tho 
Court cannot act on a mero surmise that 
tho acts of the parties woro in substance 
ono transaction. It is a distinct question, 
not relevant here, whether the use of 
oriminnl process to procure satisfaction 
of subst-antially civil claims is proper. 
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with the leave of the Court. But there are other instances which cannot 
be compounded or arranged between the parties. If the ofEence [is] 
compoundable and [can] be settled in or out of Court without the leave 
of the Court, there seems no reason why [a compro mis e] should be 
regarded as forbidden by law or as against public policy, the policy 
of the criminal procedure being to allow such a compromise in such 
cases ” (q). Thus where A. agreed to execute a kabala of certain lands 
in favour of B. in consideration of B. abstaining from taking criminal 
proceedings against A. with respect to an offence of simple assault 
which is compoimdable, it was held that the contract was not against 
public policy and that the same could be enforced (r). So a promise 
to pay a sum of money as compensation for the abduction of a woman 
is enforceable, provided the abduction does not constitute a non- 
compoundable offence ( 5 ). Likewise, money paid to compromise a 
charge of adultery may be recovered back, if the party to whom the 
money is paid proceeds with the prosecution of the charge, adultery 
being a compoundable offence (^). But where the offence is non- 
compoundable, as where the charge is one of criminal breach of trust 
and the offence is compounded by the accused passing a bond to the 
complainant, the latter cannot recover the amount of the bond (w). 
And, further, if the accused was induced to pay money to the com¬ 
plainant in order that a criminal prosecution for an offence which was 
not compoimdable should not be proceeded with, the accused is entitled 
to recover back the money as money paid imder “ coercion ” within 
the meaning of s. 72 below. In such a case the parties cannot be said to 
be in pari delicto (v). But if there is no evidence of pressure or coercion, 
the money cannot be recovered back, because in such a case the parties 
will be deemed to be in pari delicto {w)* In a Madras case, where the 


(?) Per Cur. Amir Khan v. Amir Jan 
(1898) 3 C. W. N. 6, followed, Ahm^d 
Kaaaan v. Hassan Mahomed (1928) 52 
Bom. 693; 112 I. C. 459; A. I. R. 1928 
Bom. 305. 

(**) Ibid. 

(s) Shah Rahman v. Ismail Khan 
(1904) Punj. Rec. no. 82. 

(0 Bosein Shah v. Nur Ahmed (1876) 
Bunj. Rec. no. 81. 

(w) Majibar v. Syed MuJUashed (1912) 
^0 Cal, 113; Moitai v, Thanappa 


(1914) 37 Mad. 385 ; Qhulam Mohiy-vd- 
Din V. Deoki Nand (1914) Punj. Rec. 
no. 39, p. 133 ; Ahmed Hassan v. Hassan 
Mahomed (1928) 52 Bom. 693; 112 I. C. 
469; A. I. R. 1928 Bom. 305. 

(v) Muihuveerappa v. Ramaswanii 

(1917) 40 Mad. 285; 34 I. C. 401. 

(■wj) Amjadennessa Bibi v, Rahim Buksh 
(1915) 42 Cal. 286; 28 I. C. 713; 
Bindeshari Prasad v. Lekhraj Sahu (1916) 
1 Pat. L. J. 48, 60, 61; 33 I. C. 711. 
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plaintiffs agreed to relinquish their right to a religious office in favour of 
the defendant in consideration of the latter withdrawing a charge of 
criminal trespass preferred against them, it was stated by Innes J. 
that the agreement was illegal, as it “ would amount to the stiffing of 
a criminal prosecution for an offence which the law does not permit to 
be compounded.” The case was, however, treated as one of ” coercion,” 
the charge of trespass being false, and the sole cause for entering into 
the agreement being “ the well-founded terror of the influence of the 
prosecutor and of the civil death which would probably result from his 
proceedings ” (x). In Kessowji v. Hurjivan (y) it was held that a 
guarantee for the payment to creditors of debts due to them in con¬ 
sideration of the creditors abstaining from taking criminal proceedings 
against the debtor is void, as being against public policy. But it must 
be noted, as observed in that case, that “ a man to whom a civil debt 
is due may take securities for that debt from his debtor, even though 
the debt arises out of a criminal offence, and he threatens to prosecute 
for that offence, provided he does not, in consideration of such security, 
agree not to prosecute, and such an agreement will not be inferred 
from the creditor’s using strong language. He must not, however, by 
stifling a prosecution obtain a guarantee for his debt from third 
parties. Following this principle, it has been held that where a 
bona fide debt exists and where the transactions between the parties 
involve a civil liability as well as possibly a criminal act, a promissory 
note given by the debtor and a third party as security for the debt is 
not void under this section (e). As a suit will not lie on an agreement 
to stifle a prosecution so an agreement of this class will not avail as a 
defence to a suit. Thus, where in a suit for damages for wrongful 
arrest and confinement the defendant pleaded an agreement under 
which the plaintiff was to give up all claims against the defendant for 


(x*) Pudisliary Krishnen v. Karampalhj 
Kunhunni (1874) 7 M. H. C. 378. 

{y) (1887) 11 Bom. C66. Seo also 
Qobardhan Das v. Jai Kishen Das (1900) 
22 All. 224, 230. But application for 
leave to withdraw a prosecution already 
commenced does not of itself amount to 
stifling tho prosecution : Dwijendra Nath 
MuUkk V. Qopiram QMndaram (1926) 
29 C. W. N. 866; 891. C. 200; in Rameshar 
Marwari v. VpendrancUh Das Sarkar, a 


case reported, 29 C, W, N. 1029 j 90 I, C. 
463; A. I. R. 1926 Cal, 466, there was no 
credible evidence of any prosooution at all. 

(z) Jai Kumar v. Qauri Nath (1906) 
28 All. 718; Nanak Chand v. Diirani 
(1906) Punj. Boo. no. 9; Suhhdto Das 
V. Maixyalchand (1917) 2 Pat. L. J. 630; 
41 L G. 812; to same effect Nasa* 
simhedu Naidu v. Naina Pillai (1929) 116 
I. C, 166; A. I. R. 1929 Mad. 7. 
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his arrest and confinement in consideration of the defendant with- S. 23 
drawing charges of criminal trespass and being a member of an unlawful 
assembly preferred against the plaintiff, it was held that, the latter 
offence being non-compoundable, the agreement could not be set up 
as an answer to the suit (a). But the mere fact that A. makes an 
agreement with B., who intends, by means of something to be obtained 
or done under it, to effect an imlawful or immoral purpose, will not 
render the agreement illegal unless A. knows of that purpose. Thus, 
if B. sells his house to A. for the purpose of raising money to be given 
to certain third persons as a bribe to induce them to withdraw a charge 
of criminal breach of trust which they had preferred against B., the 
sale is not illegal unless it be proved that A. was aware of the unlawful 
object (6). 

3. Champerty and Maintenance.” —The practices forbidden 
under these names by English law (partly by old statutes which it is 
needless to specify here, and which are said to be only in affirmance of 
the common law) may be s umm arily described as the promotion of 
litigation in which one has no interest of one’s own. Maintenance is 
the more general term; champerty, which in fact is the subject of 
almost all the modern cases, is in its essence “ a bargain whereby the 
one party is to assist the other in recovering property, and is to share 
in the proceeds of the action ” (c). Agreements of this kind are equally 
illegal and void whether the assistance {d) to be furnished consist of 
money, or, it seems, of professional assistance, or both (e). They are in 
practice often found to be also disputable on the ground of fraud or 
undue influence as between the parties (/). 

(а) DaUukhram v. Charles de Bretton Q. B. 112, per Blackburn J.; and see 

(1904) 28 Bom. 326. per Chitty J., Guy v. Churchill (1888) 40 

(б) Rajkristo Moitro v. Koylash Ch. D. at p. 488. 

Chuvder (1881) 8 Cal, 24, citing Pollock {d) There must be something more than 
on Contract, p. 342, 2nd ed. (444, simply communicating information: Rees 
9th ed.). It need hardly be mentioned v. De Bernardy [1896] 2 Ch. 437, 446. 
that, when A. promises to remune- (e) Stanley v. Jones (1831) 7 Bing, 
rate B. in consideration of B. under- 369 ; 33 R. R. 513, may be considered 
taking to use his influence over C. so as the leading modem case; Be Attorneys 
to effect a compro mis e of a civil dispute anA Solicilcrrs Act (1876) 1 Ch. D. 673. 
between A. and C., the consideration or (/) E.g., Bees v. De Bemardy [1896] 2 
object of the agreement is not unlawful: Ch. 437; U Pe Qyi v, Maung Thein 
^yed Mahomed v, Shah Vazirul Hug Shin {\^2Z) 1 Rang. 665; 77 I. C. 372; 

(1911) 16 C. W. N. 480. A. I. R. 1924 Rang. 48. 

(c) Butley v. HutUy (1873) L. R. 8 
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the title is or may be disputed, but the law does not, therefore, sanction 
mere speculative traffic in rights of action (^). To which class a given 
transaction belongs, in a case where doubt is at first sight possible, 
seems to be a question of fact rather than of law. 

The specific rules of English law against maintenance and cham¬ 
perty have not been adopted in British India (A); neither are substan¬ 
tially similar rules applicable in any other way (i ); but the principle, 
so far as it rests on general grounds of policy, is regarded as part of 
the law of “justice, equity, and good conscience” to which the 
decisions of the Court should conform. The leading judgment to this 
effect is in Fischer v, Kamala Naicker (j)j an appeal from the Sudder 
Dewanny Adawlut, Madras. There the Judicial Committee observed : 
“ The Court seem very properly to have considered that the champerty, 
or, more properly, the maintenance into which they were inquiring, 
was something which must have the qualities attributed to champerty 
or maintenance by the English law ; it must be something against 
good policy and justice, something tending to promote imnecessary 
litigation, something that in a legal sense is immoral, and to the con¬ 
stitution of which a bad motive in the same sense is necessary ” (A). 
Adverting to these observations in a later case (1), the same Com¬ 
mittee said ; “ It is unnecessary now to say whether the above con¬ 
siderations are essential ingredients to constitute the statutable offence 
of champerty in England ; but they have been properly regarded in 
India as an authoritative guide to direct the judgment of the Court 
in determining the binding nature of such agreements there.” In 

ig) Sco tho Transfer of Property Act, 121 I. C. 205. 

1882, 8. 6 (o). By the customs of tho (») Bhagicat DaycU Singh'V. Debi Dayal 
Kachins, a tribe on the north-east Sahu (1907) 35 C*U. 420; L. R. 36 
frontier of Burma, claims for unliqui- I. A. 48, 66. 

dated damages are or were freely assign- (j) (1860) 8 M. I. A. 170, whore it was 
able; see L. Q. R. ix. 97. stated that an assignment by an agent 

(A) Chedambara Cheity v. Renja to his principal of his interest in an agree- 
Krishna (1874) L. R. 1 I. A. 241 ; 13 mont entered into in his name, but on 
B. L. R. 609; Ram Coomar Coondoo v. behalf of tho principal, was not oham- 
Chunder Cantu Mookerjee. (1876) L. R. portous. 

4 I. A. 23; 2 Cal. 233; other (k) 8 M. I. A. 187. 

judgments whore tho law is merely (/) Ram Coomar Coondoo v. CAtinder 
mentioned as well settled are purposely Canto Mookerjee (1876) 2 Cal. 233; 
not cited, but for ono recent example L. R, 4 I. A. 23, 
see Banarsi Das v. Sital Singh (1929) 
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Bhagwat Dayal Sirigh v. Behi Dayal Sahu (m), which is the latest Privy 
Council decision on the subject, the Judicial Committee clearly laid it 
down that an agreement champertous according to English law was 
not necessarily void in India ; it must be against public policy to render 
it void here. A present transfer of property for consideration by a 
person who claims it as against another in possession thereof, but who 
has not yet established his title thereto, is not for that reason opposed 
to public policy (n). Nor is it opposed to public policy merely because 
the payment of the major part of the consideration is made to depend 
on the transferee’s success in the suit to be brought by him to recover 
the property (o). Similarly agreements to share the subject of litiga¬ 
tion if recovered in consideration of supplying funds to carry it on are 
not in themselves opposed to public policy (p). “A fair agreement to 
funds to carry on a suit in consideration of having a share of 
the property if recovered ought not to be regarded as being per se 
opposed to public policy. Indeed, cases may be easily supposed in 
which it would be in furtherance of right and justice and necessary to 
resist oppression that a suitor who had a just title to property and no 
means except the property itself shoidd be assisted in this manner. 
But agreements of this kind ought to be carefully watched and when 
found to be extortionate and unconscionable so as to be inequitable 
against the party, or to be made, not with the bona fide object of 
assisting a claim believed to be just and of obtaining a reasonable 
recompense therefor, but for improper objects, as for the purpose of 
gambling in litigation or of injuring or oppressing others by abetting 
and encouraging unrighteous suits so as to be contrary to public policy, 
effect ought not to be given to them ” (j). But though the Courts will 


(m) (1908) 35 Cal. 420; L. R. 35 
I. A. 48. 

Achil Bam v. Kazim Husain Khan 
(1906) 27 All. 271; L. R. 32 I. A. 113, 
as explained in Bhagwat Dayal Singh y. 
Debi Dayal Sahu, note (i) above. 

(o) Bhagwat Dayal Singh v. Debi Dayal 
Sahu, supra. 

(^>) Kunwar Bam Lai v. Hil Kanih 
(1893) L. R. 20 I. A. 112 ; Indar Singh 
V. Munshi (1920) 1 Lab. 124 ; 661, C. 272. 

( 9 ) Bam Coomar Coondoo v. Chunder 
Canto Mookerjee (1876) L. R. 4 I. A. 23 ; 


2 Cal. 233; Baldeo Sahai v. Harbans 
(1911) 33 All. 626 ; 111. C. 932; Marina 
Viranna v. Valliuri Bamanamma (1927) 
1091. C. 87; A.I.R. 1928 Mad. 437. The 
point actually decided in Bam Coomar 
Cooudoo's case was that a suit cannot lie at 
the instance of a successful defendant in 
a former suit to recover the costs of that 
suit from a party who advanced funds 
for the prosecution of the suit to the 
plaintiff therein, even though the ad¬ 
vances may have been made under an 
agreement champertous and unconscion- 


S. 23. 



176 


THE INDIAN CONTRACT ACT. 


S.23. 


not give effect to agreements “ got up for the purpose merely of spoil or 
of litigation,” they may in a proper case award compensation for 
legitimate expenses incurred by the lender to enable the borrower to 
carry on the lawsuit (r). Thus where, in consideration of the plaintiff 
agreeing to defray the expenses of prosecuting the defendant’s suit to 
recover a certain property, the defendant agreed to transfer to the 
plaintiff, in one case nine annas share of the property (s), in another 
two annas share (i), and in a third eight annas share (w), it was held 
that the agreement was extortionate and inequitable, and the plaintiff 
was awarded the expenses legitimately incurred by him with interest. 
But mere inadequacy of consideration is not of itself sufiScient to render 
a transaction champertous (v). An agreement for the purchase of a 
property pendente life which entitled the purchaser to cancel the agree¬ 
ment in the event of the suit being decided against the vendor so as to 


leave the vendor no interest in the property is not champertous (w). 
Similarly an assignment for a second time by the mortgagor of his equity 
of redemption previously assigned to another by an unregistered docu¬ 
ment is not champertous, though the transaction may be one not 
commendable in conscience (a:). A sale for Rs. 60 of property worth 
Rs. 150 which the vendor had pre\dously transferred by way of gift to 
another person is not champertous (y). And where a patnidar, having 
a claim against the defendant for Rs. 13,099, sold fourteen annas share 
of his claim to another for Rs. 4,000, it was held in a suit by the patnidar 
and his assignee to recover Rs. 13,099 from the defendant that the sale 
was not champertous {z). But where the liquidator of a company 


ablo in its nature, and though that party 
was the real actor and had an interest in 
that suit. 

(r) Kumvar Lai v. Nil Kanth 

(1893) L. R, 20 1. A. 112; Dhallu v. 
Jixean Singh (1894) Punj. Roo. no. 70; 
Stewart v. Ram Ohand (1906) Punj. Reo. 
no. 26. 

(«) Kunwar Ram LaVs case, Inst note. 

(/) Raja Mohkam Singh v. Raja Rup 
Singh (1893) L. R. 20 I. A. 127; 16 
All. 362, in appeal from Chinini Knar v. 
Rup Singh [mS) 11 All. 67. 

(«) Husain Bakhsh v. Rahrmt Husain 
1888) 11 All. 128. See also Harival- 
abhdas v. Bhay Jivanji (1902) 26 Bom. 


689. 

(v) Qnrusami v. Svbbaraya (1888) 12 
Mad. 118; Siva Ramayya v. EUamma 
(1899) 22 Mad. 310. 

(le) Ahmedbhoy Hubibhoy VnXUebKoy 
Cassumbhoy (1884) 8 Bom. 323, 333, 334. 

(x‘) Qapal Ramchandra v. Chngaram 
(1889) 14 Bom. 72, followed by the High 
Court of Madras in the oase of a similar 
transaction in Ramanuja v. Narayana 
(1896) 18 Mad. 374. 

(y) Siva Ramayya v. Ellamnxa (1899) 
22 Mad. 310. 

( 2 ) Abdool Hakim v. Doorga Rroshad 
(1879) 5 Cal. 4. Soe also TarocAand 
V. Snklal (1888) 12 Bom. 669. 
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compromised a claim of the company amounting to Es, 1,61,500 for a 
tenth part of its amount on the representation of the debtor’s friends 
that he could not pay more, and after about ten years assigned the 
same claim to a third person who was neither a creditor nor shareholder 
of the company, but a complete outsider as regards all matters 
connected with the company, it was held in a suit brought by the 
assignee to have the compromise declared void on the ground of fraud 
that the suit was not maintainable, as the assignment was effected 
with a view to litigation, and was, therefore, champertous in its 
nature (a). Sargent J. said : “ The case is, therefore, the simple one 
of a stranger officiously interfering for reasons of his own, and in no 
way at the request or even suggestion of the company or liquidator, in 
a matter in which he has no connection whatever, with the sole object 
of enabling himself to dispute transactions which occurred ten years 
ago, and in which, independently of the assignment of those claims, 
he has no interest whatever, so far at least as appears on the plaint.” 
In a recent Privy Council case, A. claimed to be entitled to a taluq by 
succession, of which B. had entered into possession. Not having 
money to establish his title to the taluq by suit, A. sold a moiety of the 
taluq to E. for Es. 1,50,000. In the sale deed it was stated that a lac 
of rupees had been paid down by E., and that the balance of Es. 50,000 
was to remain on deposit with E. to be expended in prosecuting the 
proposed suit and in paying Es. 50 every month to A. and Es. 20 to 
his mukhtar. A suit was then brought by A. and E. as co-plaintiffs 
against B. A. afterwards compromised with B., and withdrew from 
the suit. Then arose the question whether E. could sue alone, and it 
was held that he could. It was contended on behalf of B. that the 
statement in the sale deed that one lac had been paid to A. was not 
true, and that the sale to E. was void as being champertous. Their 
Lordships, after observing that the statement as to the payment of 
one lac was not in accordance with the fact, said ; “Of course, at the 
first blush, the imtrue statement throws suspicion upon the whole 
transaction. But after all, so long as the deed stands, it is no concern 
of [B.] that [A.] may have a grievance against [E.] on the score of a 
loisstatement in an instrument to which [B.] is no party. [A.] himself 
has taken no steps to impeach the deed. On the contrary, in the 
course of the two years that elapsed between the date of the deed 

(o) Qoculd4i3 V. Lakhmidaa (1879) 3 Bom. 402. 
i.o. 12 
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transaction. . . . Apart from the untrue recital in the sale deed there 
seems to be no flaw in the transaction. Without assistance [A.] could 
not have prosecuted his claim. There was nothing extortionate or 
unreasonable in the terms of the bargain. There was no gambling in 
litigation. There was nothing contrary to public policy. Their Lord- 
ships agree with the judgment of the Court of the Judicial Commissioner 
that the transaction was a present transfer by [A.] of one moiety of his 
interest in the estate, giving a good title to [R.] on which it was compe¬ 
tent for him to sue ” (6). In Raja Rai Bhagvat Dayal Singh v. Debi 
Dayal Sahu (c), which is the latest Privy Council case on the subject, a 
Hindu widow sold to one X, certain properties which she had inherited 
from her son. The sale, it was alleged, was without legal necessity. 
On the death of the widow the reversioners who were refused possession 
by X. executed a sale deed in favour of one R. by which they purported 
to sell their rights in the properties, which were worth Rs. 3,00,000, to 
R. for Rs. 52,GOO, of which, however, only Rs. 600 was paid down, the 
balance being left on deposit with R. ‘‘ on this condition, that the 
vendors should get the whole of the consideration in case the whole of 
the property should be recovered, and, in the event of recovery of a 
portion of the property sold, a portion of the consideration money in 
proportion thereto.” In a suit by R. against X. for possession of the 
property, it was held by the High Court of Calcutta that the sale was 
void as being champertous, that no title passed to R., and that he was 
not therefore entitled to maintain the suit (d). On appeal it was held 
by the Judicial Committee that though the agreement was of a generally 
champertous character, it was not void on that accoimt, nor was it 
opposed to public policy and void by reason of the stipulation relating 
to the payment of the consideration. As to X.’s contention that the 
assignment by the reversioners to R. was unfair and imconscionable, 

to the assignment, it was not 
open to him to question the transaction on that groimd. In the course 
of the judgment their Lordsliips said : “ For the respondents it was 
boldly argued that, althougli the English law as to maintenance and 
champerty is not, as such, applicable to India, yet on other groxmds 

(6) Achal Ham v. Kazim Husain Khan I. A. 48. 

(1905) 27 All. 271 ; L. R. 32 I. A. 113, (rf) Seo Debi Doyal Sahoo v, TAaliifui 

(r) (1008) 35 Cal. 420; L. R. 35 Bhau Pertap (1903) 8 C. W. N. 408. 


it was held that, X. not being a party 
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what is substantially the same law is there in force. Their Lordships 
are of opinion that that proposition cannot be supported. In three 
cases, Ram Coomar Coondoo v. Chunder Canto Mookerjee (e), Kunwar 
Ram Lai v. Nil Kanth (/), Lai Achal Ram v. Raja Karim Husain 
Khan(g), before this Board, a contrary doctrine has been laid down. 
In the last of those cases full effect was given, under circumstances 
closely analogous to those of the present case, to an agreement which 
certainly would have been void if champerty avoided transactions in 
India. It was further argued that the transaction in question was 
contrary to public policy and void on that ground, by reason of the 
provision as to payment of the purchase-money by the first appellant 
to the second and third. The purchase-money was fixed at Es. 52,600, 
of which Es. 600 was to be paid down, and the balance when the pro¬ 
perty should be recovered. Their Lordships are unable to agree to 
this argument. In their opinion the condition so introduced does not 
carry the case any further than does the champertous character of the 
transaction generally. It was further said, and this was relied upon in 
the CoTirts of India, that the transaction was an unfair and unconscion¬ 
able bargain for an inadequate price. But that is a question between 
assignor and assignee. It is unnecessary to consider what the decision 
ought to have been if this had been a litigation between the assignors 
and the assignee in which the former sought to repudiate the assign¬ 
ment. In the present case the assignors do nothing of the kind. 
They maintain the transaction and ask that effect be given to it, and 
for that purpose they join as plaintiffs in the present action. Their 
Lordships are therefore of opinion that the attack upon the title of the 
first appellant upon any such grounds as those indicated must fail.” 

Agreements between legal practitioners subject to the Legal Prac¬ 
titioners Act, 1879, and their clients making the remuneration of the 
legal practitioner dependent to any extent whatever on the result of 
the case in which he is retained are illegal as being opposed to public 
policy (h). 


4. Interference with course of justice. —It needs no authority to 
show that any agreement for the purpose or to the effect of using 
improper influence of any land with judges or officers of justice is 


(e) (1876) 2 Cal. 233; L. R. 4 I. A. 23. 113 ; 9 C. W. N. 477. 

(/) (1893) L. R. 20 I. A. 112. (A) Oav^a Bam v. Devi Das (1907) 

(^) (IflOO) 27 All. 271 ; L. R. 32 1. A. Punj, Rec. no. 61. 

12—2 
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champerty, nor always obviously wrong in themselves, have been held 
void as attempting to interfere with the powers and discretion of the regu¬ 
lar Courts in administering justice. So much of this doctrine as it was 
thought proper to preserve in British India will be found in s. 28, below, 

5. Marriage brocage contracts.—Agreements to procure marriages 
for reward (j) are imdoubtedly void by the common law, on the ground 
that marriage ought to proceed, if not from mutual afEection, at least 
from the free and deliberate decision of the parties with an unbiassed 
view to their welfare. In England, however, this topic is all but 
obsolete. It is nearly a century since any case of the kind, except that 
which is cited in the last note, has been reported in England or Ireland. 
But such questions have come before Indian Courts in several modem 
cases, with not quite uniform results. In all those cases, it will be 
observed, the parties to the suit have been Hindus, a community in 
which the consent of the marrying parties has rarely, if ever, anything 
to do mih. the marriage contract, which is generally arranged by the 
parents or friends of the parties before they themselves are of an age 
to give a free and intelligent consent (Z:). The consent of parties not 
being an essential condition in the Hindu marriage contract, and the 
Asura form of marriage being still recognised as a valid form, it has 
been held by the High Court of Allahabad (?), following an earlier 
decision of the Madras High Court (m), that every agreement to pay 


y 


{i) A promise of reward by a Moslem 
litigant to a Hindu devotee in considera¬ 
tion of offering prayers for the success 
of his suit is not against public policy: 
Balasundara Mvdaliar v. Mahomed 
Oo5m£rn( 1929) 118 I. C.C5; A.I.R, 1929 
Mad, 812; 67 M. L. J. 154. Otherwise 
where the reward was to be a commission 
on tho money recovered in the suit: Soii 
Bhagtcan Dal Shaslri v. Raja Ram (1927) 
26A1I.L.J. 618; 100 I. C. 1040; A. I. R. 
1927 All. 406. 

(j) Whether general or specific ; Her- 
mann v. Charksworth [1905] 2 K. B. 123, 
C. A., reversing tho judgment of a 
Divisional Court who had hold that only 
agreomonte to procure marriages with 
specified persons were illegal. 


(k) Cp. Purshotatndas Tribhovandas t. 
Purshoiamdas Mangaldas (1896) 21 Bom. 
23, where it is laid down that the contract 
for tho marriage of Hindu children under 
Hindu law is made exclusively by tho 
parents. It is settled (following the 
analogy of English law) that specific per¬ 
formance of a Hindu parent’s or 
guardian’s contract to give him a child 
in marriage will not bo granted; the 
only remedy is in damages. See Re 
Chinput Narain Singh (1876) 1 Cal. 74. 

(/) Baldeo Sahai v. Jumna /Tummar 
(1901) 23 All. 496; Oirdhan Singh v. 
Ncehdhar Singh (1912) 10 All. L. J. 169; 
16 I. C. 1604. 

(m) Visvanalhan v. Saminathan (1889) 
13 Mad. 83. 
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money to the father or guardian of a girl in consideration of his consent 
to the marriage of the girl is not unlawful, and that each case must be 
judged by its own circumstances. “ Where the parents of the girl are 
not seeking her welfare, but give her to a husband, otherwise ineligible, 
in consideration of a benefit to be secured to themselves, an agreement 
by which such benefit is secured is, in our opinion, opposed to public 
policy and ought not to be enforced ” (n). On the other hand, it has 
been held by the High Courts of Bombay (o) and Calcutta (p), and 
recently also by a Full Bench of the Madras High Court [q), that an 
agreement to pay money to the parent or guardian of a minor, in con¬ 
sideration of his consenting to give the minor in marriage, is void as 
being opposed to public policy, and the same view has been taken by 
the Punjab Chief Court (r). If such an agreement is void, it follows that 
if the defendant refuses in breach of the agreement to give his daughter 
in marriage to the plaintiff’s son, the plaintiff cannot recover the 
stipulated sum from the defendant as damages for breach of the con¬ 
tract, even if the amount has been described in the agreement as 
peheramni to be given to the bridegroom’s father (5). And it also follows 
that it the marriage is performed, and the defendant fails to pay the 
agreed amount, the plaintiff cannot maintain a suit to recover it from 
the defendant (t). But where the agreed sum or a portion thereof 
has been paid by the plaintiff in advance and the suit is brought to 
recover back the amount on failure of the defendant to give the bride 
in marriage, the plaintiff is entitled to a decree for the same (w). And 


(n) 23 All. 495, at pp. 496, 497. 

( 0 ) Dholidaa v. Fulchand (1897) 22 
Bom. 658; Dulari v. Vallahdas (1888) 
13 Bom. 126. 

(p) Baldeo Das v. Mokamaya (1911) 15 
0. W. N. 447. 

(?) Kalavangunta Venkata v. Kala^ 
van^unta Lakshmi (1908) 32 Mad. 185. 

(>■) Wazarimal v. Ballia (1889) Punj. 
Bee. no. 128; Hira v. Bhandari (1892) 
Bunj. Rec. no. 112; Kundan Lai v. 
Naihu (1880) Punj. Rec. no. 116. See 
also Abbas Khan v. Nur Khan (1920) 
lLah.674; 68 1. C. 167. 

(«) Dholidas v. Fulchand (1897) 22 
Bom. 658, See also Dulari v. Vallabdas 
(1888) 13 Bom. 126; Kalavangunta 


Venkata v, Kalavangunta Lakshmi (1908) 
32 Mad. 185. 

{t) Baldeo Das v. Mohamaya (1911) 15 
C. W. N. 447 ; Baldeo Sahai v. Jumna 
Kummar (1901) 23 All. 495. The case of 
Ranee Lallun v. Nobin Mohan (1876) 25 
W. R. 32, was peculiar, the agreement in 
that case having been acted on for fifty 
years. 

{u) Juggessur v. Panchcotoree (1870) 14 
W. R. 154; Ram Ghand v. Audaito Sen 
(1884) 10 Cal. 1054; (hilabchand v. 
Fulbai (1909) 33 Bom. 411, where the 
marriage could not take place because 
of the death of the plaintiff’s son ; Jiwana 
V. Malah Ghand (1919) 64 P. R. 113; 
Qanpat v. Lahana (1927) 106 I. C. 803; 


S. 23. 



182 


THE INDIAN CONTRACT ACT. 


S. S3. 


it has been held by the High Court of Madras that a marriage brocage 
agreement being unlawful, a plaintiff who has paid money in advance 
is entitled to recover it back from the defendant though he himself may 
have broken the contract by refusing to give the bride in marriage (u). 
There is absolutely no doubt that if any present of ornaments has been 
made by the father or the guardian of the bridegroom to the bride, the . 
same could be recovered by the former if the father of the bride, in 
breach of the contract, gives away the girl in marriage to another (w). 

The Madras High Court holds that there is no distinction in prin¬ 
ciple between an agreement between A. and B. that B.’s daughter shall 
marry A.’s son on payment of a sum of money by A. to B. and an 
agreement between A. and B. that B/s daughter shall marry A.*s son 
and that, if she fails to do so, B. shall pay a sum of money to A. In 
such case B. has a pecuniary interest in bringing about the marriage. 
In the one case, if the event takes place, he receives money. In the 
other case, if the event does not take place, he has to pay money. If 
the former agreement is void as being contrary to public policy as held 
in the Full Bench case cited above, the latter agreement, it was held, is 
equally so {x). 

The Punjab Chief Court holds that a family arrangement of inter¬ 
marriages of sons and daughters of various families known as bil 
mawaza amongst persons of the same class, by which the family A. 
gives a girl to be taken as a wife on equal terms into a family B., and 
a girl of the family B. is at the same time given as a wife into family 
A., stands on a totally different footing from what is really a sale of the 
girl, and is not therefore void as opposed to public policy. Where a 
girl, therefore, of family A. is given as a wife in family B. in virtue of 
such an arrangement, but family B. refuses to give a boy of the family 
as a husband in family A., a suit will lie for damages for breach of the 
contract. But since such arrangements are not held in very high repute, 
the Court will not award heavy damages (y). 


A, I, R. 1928 Nftg. 89; sco contra 
Qinlhari Singh v. Nedadkar Singh (1912) 
10 AII.L. J. 169. 

(f) Srinivasa v. Scsha (1918) 41 Mud. 
197; 41 I.C. 783. 

(«>) Kamhhai v. Timimyya (1892) 10 
Boni. G73 ; Oirdhavi Singh v. l^ccladhar 
Singh (1912) 10 All. L. J, 169; 10 I. C. 
1004. But if the proposed marriugo is 


in fact solemnised, and gifts of this kind 
made over, they cannot bo rocoverod 
back: iSunima Pra$ad v. Qabind 

Das (1920) 6 Pat. 646 ; 99 I. C. 782; A. 
I. R. 1926 Pat. 682. 

(x) Dctyimyan v. i/uUnraman (1914) 37 
Mad. 393; 18 I. C. 616. 

(y) Amir Chand v. Pam (1903) Punj. 
Reo. no. 60. 
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There is absolutely no doubt that where the agreement is by a 
person to pay money to a stranger hired to procure a wife for him, it is 
opposed to public policy and will not be enforced by any of the Indian 
Courts (z). An agreement by A. to pay money to B. if B. induces his 
daughter to take A. in adoption is as much agaiust public pob'cy as a 
marriage brocage contract, and B. is not entitled to recover on the 
agreement (a). 


6 . Agreements tending to create interest against duty. —One of the 

reasons suggested for not enforcing agreements to reward parents for 
giving their children in marriage is that such agreements tend to a 
conflict of interest with duty. The same principle is applied by the 
common law to dealings of agents and other persons in similar fiduciary 
positions with third persons. An agent must not deal in the matter 
of the agency on his own account without his principal’s knowledge. 
In the present Act the rules on this head are embodied in the chapter 
on Agency (6), and will accordingly be considered in that place. Certain 
rules which we shall find in the chapter on Indemnity and Guarantee (c) 
rest on similar grounds of equity. There are conflicting opinions as 
to the legality of an agreement by a Patwari or Kanungo in Govern¬ 
ment service for the purchase of land situated within his circle or for 
the acquisition of any other interest therein. Allahabad decisions that 
such an agreement created an interest which would conflict with his 
duty (d) have been overruled by the Bench of the same Court (e); but 
the Lahore High Court does not follow this, at any rate as to agricul¬ 
tural land(/). If a person enters into an agreement with a public 
servant which to his knowledge might cast upon the public servant 
obligations inconsistent with public duty, the agreement is void (g). 


(z) Vaiihyanathan v. Gungarazu (1893) 
17 Mad. 9 ; Pitamber v. Jagjiwan (1884) 
13 Bom. 131. 

(а) Kotharida v. Thesu Reddiar (1914) 
27 Mad. L. J. 416. 

(б) Ss. 215, 216. 

(c) Sa, 133, 137. 

{d) Shiam Lai v. Ckhaki Lai (1900) 
22 All. 220 ; 8heo Narain v. Mata Prasad 
(1904) 27 All. 73; 1 A. L. J. 412. 

(e) Bhagtoan Dei v. Murari Lai (1917) 
39 All. 51; 361. C. 269; 14 A. L. J. 962 


[F. B.]; Kamala Devi v. Our Dayal 
(1917) 39 All. 68; 36 I. C. 319; 14 A. L. J. 
969. 

(/) Abdul Rahnan v. Okulam Muham¬ 
mad {1^26) 7 Lah. 463; 98 I. C. 673; 
A. I. R. 1927 Lah. 18. 

(^) Siiarampur Coal Co., Ltd. v. Colley 
(1908) 13 C. W. N. 59. It is not easy 
to see what the party’s knowledge has to 
do with it. The rule is for the protection 
of the public interest. 
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7. Sale of public oflSces.—Traffic by way of sale in public offices 
and appointments obviously tends to the prejudice of the public service 
by interfering with the selection of the best qualified persons ; and such 
sales are forbidden in England by various statutes said to be in affirm¬ 
ance of the common law {h). There are no reeent English authorities. 
The cases in India on this branch of the subject have arisen principally 
in connection with religious offices. The sale of the office of a sebait 
has been held invalid by the High Court of Madras (i). The High Court 
of Bombay, while affirming the invalidity of an alienation of the office 
to a stranger, upholds an alienation made in favour of a member of 
the foimder’s family standing in the line of succession (j). Similarly 
the office of mulwali of a wahfis not transferable (it), nor land which 
is the emolument of a religious office (/). A custom allowing the sale 
of the office of waller (trustee) of a Hindu temple for the pecuniary 
advantage of the trustee, even if it was established, would be bad in 
law (m). These decisions are based upon the principle that the interest 
of the public might suffer if bargains relating to public offices are upheld, 
as their effect is to prevent such offices being filled by the best available 
pemons. Where, however, the claimants to the office of qjlia (high 
priest) of the temple of Baidyanath were members of a family group, 
and one claimed the office on the groimd that it was elective, and the 
other that it was hereditary, the High Court of Calcutta held that a 
compromise by which one of the claimants relinquished his claim in 
favour of the other in consideration of an annual payment out of the 

charao offerings to the idol was not against public policy (n). [See 
Transfer of Property Act, 1882, s. 6 (f).] 

An agreement to pay money to a public servant to induce him to 
retire and thus make way for the appointment of the promisor is 


(/o Sco Pollock, Contract, 390. Tho 
statute 49 Geo. UI. c. 126, s. 3, ia still 
in force in the Presidency towns. 

(») Narasimma v. Ana7itha iihatia 
(1881) 4 Mad. 391 ; Knjypa Qiirukal v. 
Dora Sami (1882) C Mad. 70. Sec also 
Dajah Vunnah Valia v. Savi Vurmah 
Kunki (1870) 1 Mad. 235 ; L. R. 4 I. A. 
76; Onanasambanda Pandara Satmadhi 
V. Vdu Pandaram (1900) 23 Mad. 271 • 
L.R.27L A.C9. 

(j) Maricharam v. Pranshankar (1882) 


6 Bom. 298. 

(i‘) Wahid All V. Ashrujf Hosmin 

(1882) 8 Cal. 732. 

(0 Anjancyalu v. Sri Vtnagopala Pice 
Mill, Ltd. (1922) 45 Mad. 620; 701.0. 
400. 

(»i) Jlajah Vunnah VaPa v, Pavi 
Vurmah Kunhi (1876) 1 Mad. 235. The 

proper namo of the otEco seems to bo 
urdlain (Wilson’s Glossary). 

(n) Qirijanund v. Sailajanund (1806) 
23 Cal. 045. 
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virtually a trafficking with reference to an office, and is void under this S. 23. 
section. In the language of the English law, such an agreement is an 
office brocage agreement invalid as opposed to public policy (o) (see 
illustration (f) to the section, p. 144, above). Where money is paid 
under such an agreement, it cannot be recovered back from the defen¬ 
dant, though he has failed to carry out his promise to procure employ¬ 
ment for the plaintiff in public service (p). 

8. Agreements tending to create monopolies.— ^Agreements having 

for their object the creation of monopolies are void as opposed to public 
policy (q). 

9. Agreement by client to remunerate his pleader’s clerk.— An 

agreement by which a litigant binds himself to pay a sum of money to 
his pleader’s clerk for giving special attention to his legal business which 
the pleader is bound to see to in consideration of his fee is opposed to 
public policy, and consequently cannot be enforced (r). 

10 . Agreement not to bid.—^An agreement between persons not to 
bid against one another at an auction sale is not necessarily unlawful (s). 

Waiver of illegality. —^Agreements which seek to waive an illegality 
are void on groxmds of public policy (^). “ AVhenever an illegality 
appears, whether from the evidence given by one side or the other, the 
disclosure is fatal to the case. A stipulation of the strongest form to 
waive the objection would be tainted with the vice of the original 

contract and void for the same reasons. WTierever the contamination 
reaches, it destroys ” (u). 

Pleadings.—The facts showing illegality must be pleaded, but 
when the illegality appears from the plaintiff’s own evidence, or is 

(o) Saminatha v. Muthusami (1907) 30 4Z Mad. 471; 42 1. C. 911. 

Mad, 630, ( 5 ) Mahomed Meera v. Savvasi Vijaya 

{p) Ledu V. Hiralal (1916) 43 Cal. (1900) 23 Mad. 227, L. R. 27 I. A. 17 ; 

115; 29 I, C. 625. See this case com- jffon v, Aaro (1894) 18 Bom. 342 ; 
merited on in Srinivasa v, Sesha Ayyar Singh v. Sheo Pershad (1889) 16 Cal. 

(1918) 41 Mad. 197, at pp. 200, 202; 41 194, 199; Maung Sein Btin v. Chee 

783. Pan Ngaw (1925) 3 Ran. 275; 92 I. C. 

{ 9 ) Somu Pillai v. The Municipal 270; A. I. R. 1925 Rang. 275. 

Council, Mayavaram (1905) 28 Mad. 520 ; {t) Dhanulcdhari v. Nathima (1907) 11 

^Qokenzie v. Rameshwar Singh (1916) C. W. N. 848; La Banque r, La Batique 
1 Pat. L. J. 37; 34 I. C. 754 (a case (1887) 13 App. Ca. 111. 
which ought not to have been reported (u) PerFieldJ. (Supreme Comt, U. S.), 
all); Devi JDayal v, Narain Singh in ( 75 con^a 7 i v, Co,, 103 U. S., 261; 

(1927) 100 I. 0. 859. Hall v. Capell, 7 WaUace, 542. 

(»■) Suryanarayana v. Suhbayya (1917) 
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Ss, 23, 24. otherwise duly brought to the notice of the Court, it is the duty of the 

Court to give effect to the fact thus brought to its notice, and to give 
judgment for the defendant, although the illegality is not raised by the 
pleadings (v). Sec Code of Civil Procedure, 0. 6, r. 8, and 0. 8, r. 2. 

Other statutory provisions of similar effect: 1. Trusts Act ,—The 
l)rovisious of this section as to agreements are strengthened or supple¬ 
mented by some other enactments. The Indian Trusts Act II of 1882 
provides by s. 3 that all expressions used therein, and defined in the 
Contract Act, shall be deemed to have the meanings respectively 
attributed to them by the Contract Act. Sec. 4 provides that a trust 
may be created for any lawful purpose, and that the purpose of a trust 
is lawful unless it is (a) forbidden by law, or (b) is of such a nature that, 
if permitted, it would defeat the provisions of any law, or (c) is fraudu¬ 
lent, or (d) involves or implies injury to the person or property of 
another, or (e) the Court regards it as immoral or opposed to public 
policy. The section further enacts that every trust of which the 
purpose is unlawful is void. 

2. Transfer of Property Act IV of 1882.—Sec. 6 (h) of this Act 

pro\'idcs that no transfer can be made of property of any kind for an 
“ illegal purpose.” 

3. Indiayi Evidence Act I of 1872.—Where the consideration or 
object of an agreement is alleged to be imlawful, oral evidence may be 
adduced to prove the same though the agreement is reduced to the 
form of a document (s. 92, proviso (1)). 

‘1. Specific Belief Act 1 of 1877.—As to judicial rescission undex 
s. 35 (b), see the special commentary on that section. 

Void Agreeirmits. 

If pa-rt of a single consideration for one or 
Agrccmoiits morc objects, or any one or any part of any 

void, if considera. p , . , 

lions and objects Of scvcral Considerations for a single 

^ object, is unlawful, the agreement is void. 

Illustration, 

A. promises to stiperinteud, on behalf of B., a legal manufacture of 

^ f 1 articles. B. promises to pay to A. a salary 

of 10.000 rupees a year. The agreement is void, the object of A.*a promise 
and the consideration for B.'s promise being in part unlawful. 


(r) Alice Mary Hill v. William Clarke (1906) 17 All. 266. 
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Elntire or divisible agreements. —This section is an obvious conse- S. 24. 
quence of the general principle of s. 23. A promise made for an unlawful 
consideration cannot be enforced, and there is not any promise for a 
lawful consideration if there is anything illegal in a consideration which 
must be taken as a whole. On the other hand, it is well settled that if 
several distinct promises are made for one and the same lawful con¬ 
sideration, and one or more of them be such as the law will not enforce, 
that will not of itself prevent the rest from being enforceable. The 
test is whether a distinct consideration which is wholly lawful can be 
found for the promise called in question. “ The general rule is that, 
where you cannot sever the illegal from the legal part of a covenant, 
the contract is altogether void ; but where you can sever them, whether 
the illegality be created by statute or by the common law, you may 
reject the bad part and retain the good ” {w). Further specific reference 
to English cases where the rule has been recognised w^ould be of no 
practical use for Indian purposes. 

In Bengal an agreement between a zamindar and his tenant for 
the payment of an enhanced rent which exceeds the rent previously 
paid by the tenant by more than two annas in the rupee has been held 
void {x), as it directly contravenes the provisions of the Bengal 
Tenancy Act VIII of 1865.^ The Court will not in such a case sever the 
good part from the bad, and pass a decree for the good part, that is for 
so much of the enhanced rent as does not exceed the two annas in the 
rupee (y). To do so would be to create a new agreement between the 
parties. An agreement with a pleader to pay a fee of Rs. 500 if he wins 
the suit and also to transfer to him part of the property in dispute, is 
not severable and is wholly void (z). Similarly, where a part of a con¬ 
sideration for an agreement was the withdrawal of a pending criminal 
charge of trespass and theft, it was held that the whole agreement was 
Void (a). Upon the same principle a suit will not lie upon a promissory 
note for an amount which included an item in respect of lotteries pro- 

- (w) WaieB J. in Pickering V. Ilfracombe Ganesk Javadekar (1925) 49 Bom. 619, 

Co. (1868) L. R. 3 C. P. at p. 250. 89 I. C. 199. 

(«) Kriatodhone Ohose v. Brojo Qobindo (a) Srirangachariar v. Bamasami 
■Soj, (1897) 2 Cal. 895. Ayyangar (1894) 18 Mad. 189; Biride- 

iy) Citing Pickering v. Ilfracombe By. shari Prasad v. Lekhraj Saku (1916) 

> L. R. 3 C. P. 236, 250 ; and Baker 1 Pat. L. J. 48, 60; 33 I. C. 711; Bani 
V. Bedgecock, 39 Ch. D. 620. Bamchandra v. Jayawanii (1918) 42 Bom. 

( 2 ) Kathu Jairam Oujar v. Vishwanath 339; 45 I. C. 666. 
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hibited by law (6) or an amount in respect of gambling losses (c). 
AVhere A. promised to pay Rs. 50 per month to a married woman, B., in 
consideration of B. living in adultery with A. and acting as his house¬ 
keeper, it was held that the whole agreement was void, and B. could 


not recover anything even for services rendered to A. as house¬ 
keeper (d). Where, in consideration of A. agreeing to procure a divorce 
from her husband and marrying B., B. advanced to A. Rs. 300, of 
which part was alleged by B. to have been paid for expenses of pro¬ 
curing the divorce and part for A.’s ornaments, it was held that on A.’s 
failure to perform the contract B. was not entitled to recover from A. 
any part of the money advanced (c). Similarly, a suit will not lie to 
recover money advanced as capital for the purposes of a partnership 
which is partly illegal: A. holds a licence for the sale of oj^iimi and ganja. 
The gcinja licence contains a condition prohibiting A. from admitting 
partners into the ganja business without the permission of the Col¬ 
lector. No such condition is embodied in the opium licence. B., who 
is aware of the prohibition, enters into a partnership agreement Avith 
A. both in the opium and ganja business Avithout the leave of the Col¬ 
lector and pays A. Rs. 500 as his share of the capit-al. Disputes arise 
betAveen A. and B., and B. sues A. for dissolution of partnership and 
for a refimd of his Rs. 600. B. is not entitled to recover Rs. 600 or 
any part thereof, one of the objects of the agreement being to carry on 
ganja business in partnership. In such a case “it is impossible to 
separate the contract or to say how much capital Avas advanced for the 
opium and how much for the ganja ’’ (/). A. stands bail for B., Avho is 
charged Avith an offence, and as an indemnity for the bail takes from B. 
a sale deed of B. ’s house and also a rent-note Avhereby B. agrees thence- 
forAvard to occu])y the house as A.'s tenant and to pay rent to him. A. 
cannot sue B. on the rent-note. “ The sale deed and the rent-note are 
part and parcel of the same transaction,’^ and “ the rent-note is tainted 
Avith the same illegality which affects the sale deed ” (g). Different 
consequences, however, may follow Avhen a part of the consideration 


(6) Joseph V. Solano (1872) 9 B. L. R 
441. 

(c) Balgobind v. Bhaggu Mai (1913) 35 
All. 658; 21 I. C. 878. 

((/) Alice Mary Hill v. William Clarke 
(1905) 27 All. 266. 

(c) Mussammat Boshun v. Muhammad 


(1887) Punj. Rcc. no. 46; J5ai Tijli v. 
Nansa }\agar (1885) 10 Bom. 162. 

(/) Qopalrav v. Kallappa (1901) 3 
Bom. L. R. 164. 

(£7) Laxmanlal v. MuUhankar (1908) 32 
Bom. 4-19. 
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or “ object ” of an agreement is not iUegal, but merely void in the sense 
that it is not enforceable in law. In such a case actual performance of 
such part may be a good consideration, though a promise to perform it 
would not have been. Thus a bond passed by a judgment debtor to 
the holder of a decree against him in consideration of the latter refrain¬ 
ing from execution of the decree is void under s. 257a of the Civil Pro¬ 
cedure Code, 1882, but not illegal. The decree-holder, therefore, on 
performing his part of the agreement, was held entitled to recover on 
the executed consideration (70, being in itself a voluntary lawful for¬ 
bearance, though not upon the executory agreement. If the promise 
to postpone execution of the decree were illegal the whole bond would 
be tainted with illegality, and the judgment creditor would then have 
no right to enforce payment of the bond. But when the parties them¬ 
selves treat debts void as well as valid as a lump sum, the Court will 
regard the contract as an integral one, and wholly void. Thus where 
a judgment debtor agreed to pay in a lump sum interest not awarded 
by a decree in addition to the sum decreed without the sanction of the 
Court it was held that, the promise to pay such interest being void 
under s. 257a of the Civil Procedure Code, 1882, the whole agreement 
was void (i). Sec. 24 has been applied to the case of a usufructuary 
mortgage under which the mortgagee took the rents and profits in 
discharge of interest. The mortgage was illegal under the Agra 
Tenancy Act, but the Court refused to enforce the personal covenant (j). 
It is not clear, however, why the legal personal covenant was not 
separable from the illegal security. 

The provisions of this section must be distinguished from those 
of s. 57 below. In a Bengal case a Mahomedan husband agreed by a 
logistered document that he would pay over to his wife whatever 
money he might earn, and that he would do nothing without her per- 
^^sion, and that if he did so she would be at liberty to divorce him. 
In a suit by the wife to recover from him his earnings it was held that 
though the latter part of the agreement might be unlawful, the suit was 
one to enforce the legal part, and the Court gave a decree to the plaintiff 


v. Vyahhoy Gangji 

V **»!) 16 Bom. 618, 

W JhvlatsiT^ V. Partdu (1884) 9 Bom. 

• Sec. 267a has been omitted in the 

of 1908. 


(j) Har Prasad Tiwari v. Sheo Qobind 
Tiwari (1922) I. L. R. 44 All. 486; 67 I. C. 
793; 29 A. L. J. 318. Contra Oauri Datt 
V. Bandhu Pandey (1929) 119 I. C. 605; 
A. I. R. 1929 All. 394. 


S. 24. 
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Ss. 24, 25. for her maintenance at Rs. 12 per month, stating that the fair con¬ 
struction of the agreement was not that the husband was to pay every 
rupee he earned, but that he was entitled to a reasonable deduction for 
expenses which he must necessarily incur (11:). 

Indian Trusts Act, 1882.—Sec. 4 of that Act provides that where a 

trust is created for two purposes of which one is lawful, and the other 

unlawful, and the two purposes cannot be separated, the whole trust 
is void. 


$ 

\ 


25. An agreement made without consideration is void, 
. , unless— 

Agreement witli- 

vo^d.uStin (1) expressed in ivriting and regis- 
tered"® Under the law for the time being in 

force for the registration of [documents (1) ], 
and is made on account of natural love and affection between 
parties standing in a near relation to each other (th) ; or unless 

(2) it is a promise to compensate, wholly or in part, a 

person who has already voluntarily (mm) done 

m compenratTfor ^o^^ethiiig foT the promisoT, oT Something 
something done, which the promisoT was legally compellable 

to do ; or unless 

(3) it is a promise, made in ivriting and signed by the 

or ie a promise to charged therewith, or by his 

b7iimi‘tation'‘iaw generally or specially authorised in that 

behalf, to pay wholly or in part a debt of 
which the creditor might have enforced payment but for the 
law for the limitation of suits. 

In any of these cases, such an agreement is a contract (n). 


(I’) Poonoo Bibee v.Fyez Buhh{\S74) 
15 B, L. R. App. 5. 

{/) Tho word “ documents ” has been 
substituted for tho word “ assurances ” 
by the Repealing and Amending Act XII 
of 1891. 

(m) A Moslem wife's parents stand in 
a near relation to lier husband ; JSUsar 
Ahmad Khan v. Bahmat Begum (1927) 
100 I. C. 350; A. I. R. 1927 Ondh 14C. 


(mm) Whitley Stokes rightly observes 
that this should bo “ otherwise than at 
tho desire of tho promisor," 

(n) It will bo observed that an under- 
taking to keep an offer open is not 
among tho excepted cases. As to statu¬ 
tory powers to impose such a condition 
on tenders for public service see p, 42, 
above. 
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Explanation 1. ^Nothing in this section shall affect the 
validity, as between the donor and donee, of any gift 
actually made. 

Explanation 2. ^An agreement to which the consent 
of the promisor is freely given is not void merely because 
the consideration is inadequate; but the inadequacy of 
the consideration may be taken into accoimt by the Court 

in determining the question whether the consent of the 
promisor was freely given. 


Illustrations. 

(a) A. promises, for no consideration, to give to B. Rs. 1,000. This is a 
void agreement. 

T? i affection, promises to give his son, B., 

ns. 1,000. A. puts his promise to B. into writing and registers it. This is a 
contract. 

(c) A. finds B.’s purse and gives it to him. B. promises to give A. Rs. 50. 
Inis is a contract. 

.A promises to pay A.’s expenses in 

SO doing. This is a contract* 

(e) A. owes B. Rs. 1,000, but the debt is barred by the Limitation Act 

A. signs a written promise to pay B. Rs. 500 on account of the debt This is 
a contract. 

(f) A. agrees to sell a horse worth Rs. 1,000 for Rs. 10. A.’s consent to 
he agreement was freely given. The agreement is a contract notwithstand¬ 
ing the inadequacy of the consideration. 

(g) A. agrees to sell a horse worth Rs. 1,000 for Rs. 10. A. denies that 
his consent to the agreement was freely given. The inadequacy of the con¬ 
sideration IS a fact which the Court should take into account in considering 
whether or not A.’s consent was freely given. 


Consideration.— This section declares, long after consideration has 
been defined (s. 2, sub-s. (d)), that (subject to strictly limited excep¬ 
tions) (o) it is a necessary element of a binding contract. This has 
abeady been assumed in s. 10. The present section goes on to state the 
exceptional cases in which consideration may be dispensed with. It is 
curious that the Act nowhere explicitly states that mutual promises 
are sufficient consideration for one another, though it is assumed 


(o) The rule of the common law cannot 
^0 properly stated in this way; for the 
formal contracts of English law, which 
are binding by their form alone, are older 
than the doctrine of consideration. In¬ 
genious attempts have been made to 


treat consideration itself as a matter of 
form. This is paradoxical, for the 
essence of consideration is exchange of 
value regardless of any particular form. 
But these matters are of no practical 
importance in India. 


S. 26. 


4 
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throughout the Act, and seems to be involved in the definitions of 
“ agreement ” and “ reciprocal promises ” in s. 2, sub-ss. (e) and (f) (see 
the commentary thereon, p. 32, above) (p). 

The most obvious example of an agreement without consideration 
is a purely gratuitous promise given and accepted. Such a promise 
has no legal force unless it comes within the first class mentioned in the 
present section. But there are other less obvious cases; and they 
must be all the more earefully noted because neither the text nor the 
illustrations of this section throw any light on them. It is not enough 
that something, whether act or promise, appears on the face of the 
transaction, to be given in exchange for the promise. That which is 
given need not be of any particular value ; it need not be in appearance 
or in fact of approximately equal value with the promise for which it is 
exchanged (see commentary on explanation 2, below); but it must be 
something which the law can regard as having some value, so that the 
giving of it effects a real though it may be a very small change in the 
promisee s position ; and this is what English writers mean when they 
speak of consideration as good, sufficient, or valuable. An apparent 
consideration which has no legal value is no consideration at all. A 

performance or promise of this kind is sometimes called an “ unreal ” 
consideration. 


Forbearance and compromise as consideration.— Compromise is a 

very common transaction, and so is agreement to forbear prosecuting 
a claim, or actual forbearance at the other party’s request, for a definite 


or for a reasonable time. It may seem at first sight that in all these 
cases the validity of the promise is doubtful. For the giving up, or 
forbearing to exercise, an actually existing and enforceable right is 
certainly a good consideration (j); but what if the claim is not well 


founded ? Can a cause of action to which there is a complete defence 
be of any value in the eye of the law ? If a man bargains for reward in 
consideration of his abandonment of such a cause of action, does he 
not really get something for nothing, even if ho believes he has a good 
case ? The answer is that abstaining or promising to abstain from 


{jp) This section, it has been obsorvocj, 
is exhaustive: Indran liama^wami v. 
AnUuippa Chettiar (1900) 10 M. L. J. 422, 
at p. 420, This moans, wo presume, that 
an agreement made without consideration 


is cither enforceable under this soctiou or 
not enforceable at all, wliioh hardly seoia^s 
to need authority. 

(^) Jagadindra Naih v. Chandra Naih 
(1903) 31 Cal, 242. 
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doing anything which one would otherwise be lawfully free to do or not 
to do is a good consideration, and every man who honestly thinks he 
has a claim deserving to be examined (r) is free to bring it before the 
proper Court, and have the judgment of the Court on its merits, without 
which judgment it cannot be certainly known whether the claim is well 
founded or not; for the maxim that every man is presumed to know 
the law, not a very safe one at best, is clearly inapplicable here. That 
which is abandoned or suspended in a compromise is not the ultimate 
right or claim of the party, but his right of having the assistance of the 
Coiui to determine and, if admitted or held good, to enforce it. “ If 
an intending litigant bona fide forbears a right to litigate a question of 
law or fact which it is not vexatious or frivolous to litigate, he does 
give up something of value. It is a mistake to suppose it is not an 
advantage, which a suitor is capable of appreciating, to be able to 
litigate his claim, even if he turns out to be wrong ” (s). Forbearance 
to sue for or demand a merely honorary or customary debt may be a 
good consideration (t). But the abandonment of an obviously ground¬ 
less claim will not make a good consideration “ any more than a pro¬ 
mise to pay a sovereign in satisfaction of a debt of a guinea is support¬ 
able by the consideration that it saves the creditor the trouble of 
bringing an undefended action for the larger sum ” (m). 

The principle thus stated is followed by the Indian Courts (v). 


(0 He need not have a positive 
opinion that it is justified ; for its suc¬ 
cess may depend on facts not M'ithin his 
own knowledge, or on unsettled questions 
of law, or both. Oftentimes a man who 
is asked, “ Is your cause just ? ” may 
quite fairly answer: “ I see nothing 

against good conscience in it; whether it 
i? good in law is exactly what I want the 
Court to tell me.” These refinements, 
however, are perhaps fitter for the 
moralist than for the lawyer. 

(«) Bowen L.J.* in Miles v. New 
Zealarid Alford Estate Co. (1886) 32 Ch. 

I^iv. 266, 291. Cp. Wilbi/ v. Elgee (1875) 

R. 10 C. P. 497. 

(0 Goodeon v. Oriersoji [1908] 1 K. B. 
^61, C. A. Even a gaming debt which 
or some purposes would itself bp aii 


“illegal consideration ” under the English 
Gaming Acts ; Hyams v. Stuart King 
[1908] 2 K. B. 696, C. A. 

(«) Jagavecra Kayna Ettappa v. Am- 
mugayn (1918) L. R. 45 I. A. 195, 203; 48 
I. C. 907 (the real question was whether 
a contract to pay enhanced rent for 
tenant's improvements could be implied 
under a Madras Act; in fact there was 
no forbearance or promise thereof). See 
also Rallu v. Phalla (1919) P. R. 137; 53 
I. C. 497 ; Gopal Sahai-Bichha Lai v. 
Dhani Rani-Iiam Gopal (1929) 118 I. C. 
646; A. I. R. 1929 Lah. 689. 

(u) Olati Pulliah Chetti v. Varada- 
rajulu (1908) 31 Mad. 474, at pp. 476, 
477 ; Krishna Gkandra v, Hemaja Sayikar 
(1917) 22 C. W. N. 463; 45 I, G. 477 
[where the claim was not bona fide]. 


S. 25 . 
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S. 25. Thus where after the expiration of the time fixed for completion of a 

mortgage the mortgagee declined to advance the money unless the 
mortgagor consented to pay interest from the date fixed for the com¬ 
pletion, and the mortgagor agreed to do so, it was held that there was 
a good consideration for the agreement, though time was probably not 
of the essence of the original contract. The mortgagee believed in good 
faith that he was entitled to rescind at once, and the abandonment of 
his claim to do so was consideration enough for the mortgagor’s agree¬ 
ment to his terms {w). An agreement in the nature of a compromise of 
a bona fide dispute as to the right of succession to a priestly office is not 
without consideration (x); nor is a mutual agreement to avoid fiu*ther 
litigation invalid on this ground (y) ; nor a family arrangement pro¬ 
viding for the marriage expenses of female members of a joint Hindu 
family on a partition between them of the joint family property {z ); 
nor a promissory note in the nature of a compromise of a-doubtful 
litigation passed by a tenant to the zamindar dining the pendency of a 
suit brought by the zamindar against the tenant to eject him from his 
holding (fl). But a pledge or promise of security for an existing debt 
is void unless there is some forbearance or undertaking by the creditor 
(such as not pressing for payment, or accepting a reduced rate of 
interest) in return for it. Thus where the drawer of a hundi became 
insolvent before it fell due, and the plaintiff, who was the holder, in due 
course applied to the acceptor to give security for payment at maturity, 
and the latter executed a mortgage “ by way of collateral sccimty 
bond,” it was held that, the plaintiff not having entered into any 
undertaking whatever, he could not recover on the mortgage deed (6). 

Promise to perform existing duty. - It is well settled in England 
that the performance of what one is already bound to do, cither by 

(uf) Dadabhoy v, PeMonji (1893) 17 jiroporty : Sunder Singh v. Haro (1929) 
Bom. 457. Tho plaintiff’s right was 110 1.0.719. 

really, it seems, to give tho defendant (y) Bhima v. 2^ingiippa (1808) 5 
notice that he would rescind if tho M. II. 0,, A. 0. .1. 75. 
defendant did not complete within a (r) .1 »ua/f/a(irayumi v. Savithri (1013) 
reasonable time : sec 17 Bom. at p. 405. 30 Mad. 151 ; Sidh Qopal v. Bihari ImI 

(x) Oirijanund v. Sailojanund (1890) (1928) 50 All. 284 ; 107I.C.247; A. 1. R. 

23 Cal. 045, G05, 600; Bameshu'ar 1928 All. 65. 

Prosad V. I^chmi Prosad (1904) 31 (o) Bamkirpal v. (Myc Det (1914) 12 

Cal. Ill, 131—^132; Bhiim Mahad- All. L. .I. 331. 

iihet V. Shivarani Mahadshcl (1899) 1 {b) Manna lAtt y, Bankof Benga){\m\) 

Bom. L. B. .t95, 497. Similarly ns to I All. 309. 
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general law or by a specific obligation to the other party, is not a good 
consideration for a promise; for such performance is no legal burden 
to the promisee, but, on.the contrary, relieves him of a duty. Neither 
is the promise of such performance a consideration, since it adds 
nothing to the obligation already existing. Moreover, in the case of 
the duty bemg imposed by the general law, an agreement to take 
private reward for doing it would be against public policy. But before 
applying this rule we must be careful to ascertain that a legal duty does 
exist. A promise to remunerate a person named as executor (not out 
of the estate itself) if he accepts the office and performs the duties of 
executor is net bad for want of consideration, since it is not a legal duty 
to accept the office (c) and perform those duties without claiming any 
remimeration. But a person served with a subpeena is legally bound to 
attend and give evidence in a court of law, and a promise to compensate 
him for loss of time or other inconvenience is void for want of con¬ 
sideration (d). Similarly an agreement by a client to pay to his vakil 
after the latter had accepted the vakulatnama a certain sum in addition 
to his fee if the suit was successful is without consideration (e). And 
it has been held by the High Court of Allahabad that a bond passed 
by a judgment debtor to the holder of a decree against him for the 
amount of the decree plus Rs. 3 paid for him for the stamp and regis¬ 
tration charges of the bond is without consideration where the decree 
was made by a Court having no jurisdiction to make it, and the bond 
was passed to secure the release of the debtor from arrest (/). 

But if a man, being already under a legal duty to do something, 
undertakes to do something more than is contained therein, or to per¬ 
form the duty in some one of several admissible ways—in other words, 
to forgo the choice which the law allows him—this is a good con¬ 
sideration for a promise of special reward {g). 

If A. is already bound to do a certain thing, not by the general law. 


(c) Narayayi v. Shajani (1894) 22 

Cal. 14. It was also argued, without 
success, that the agreement was against 
public policy as making it the executor’s 
interest to prolong the administration of 
the estate against his duty, 

(d) Sashannak Chetti v. Ramasamy 
CA€i«t(l868)4M. H. C. 7. 

(c) Ramchandra Chintainan v. Kalu 


Rojn (1877) 2 Bom. 362. Cn. Ganoa Ram 
V. Devi Das (1907) Punj. Rec. no. 61. 

(/) Banda AU v. Banspat Singh (1882) 
4 All. 352. 

{g) England v. Davidson (1840) 11 
A. & E. 856 ; 52 R. R. 522 (reward to 
constable for services beyond duty); 
Hartley v. Ponsonby (1857) 7 E. & B. 872 ; 

110 R. R. 867. 
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S, 25. but under a contract with Z., it seems plain that neither the perform¬ 
ance of it nor a fresh promise thereof without any addition or variation 
will support a promise by Z., who is already entitled to claim perform¬ 
ance. For Z. is none the better thereby in point of law, nor A. any 
worse. But what if M., a third person not at present entitled to claim 
anything, offers a promise to A. in consideration of (a) A.’s performance 
of his obligation to Z., or (b) A.'s promise to M. to perform that obliga¬ 
tion ? These questions have given rise to great difference of learned 
opinion in England and America (h). They do not seem to have been 
considered by Indian Courts. Such English authority as there is 
favours the opinion that the performance is a good consideration ; but 
the reasons given are not very clear, and seem to assume that both 
})erfornianee and promise must be good considerations in such a case, or 
neither (/). It is submitted, however, that on principle this assumption 
is not tenable. The test is whether there is any legal detriment to A., 
the supposed promisee. Now A.'s performance of what he already owes 
to Z. is no detriment to him, as has been pointed out; and indeed the 
resulting discharge of his liability seems rather to be an advantage; 
and therefore it is no consideration for a new promise by any one. But 
A.'s promise to M. to do something, though he may have already 
promised Z. to do that same thing, is the undertaking of a new obliga¬ 
tion to a new party. There is no reason why it should not be made 
binding by M.’s counter-promise, as in any other case of a contract by 
reciprocal promises, unless the law forbids the same performance to 
operate in discharge of two distinct contracts. There is no positive 
authority for any such rule of law, and when we bear in mind that in 
a contract by reciprocal promises the promises are the consideration 
for each other, and not the performance, no such rule appears to be 
demanded or warranted by principle. 

Whatever resolution of the speculative question may ultimately 
prevail, the difficulty may be removed, in the case of performance, by 
the slightest (appreciable addition to the performance already contracted 
for, and, in the case of promise, by A.'s new undertaking to M. being 


(A) See Pollock on Contract, 0th cd. 
190—202 ; Anson, 17th cd. 104—107, 
L. Q. R. XX. 9 ; Harv. Law Rev. xvii. 71 ; 
Leake, 7th ed. 4r)0, 457. 

(t) Shadwell v. Shadwcll (1860) 9 
0. B. N. S. 150; 127 R. R. 604; but 


quare whether there was in fact any 
intention to create a legal obligation at 
all (see the dissenting judgment cf 
Ryles d.): Scotson v. Prgg (1861) C 
H. & N. 295 ; 128 R. R. 516, and Pref. 
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or including an undertaking not to rescind or vary, without M. s S. 25. 
consent, his existing contract with Z. 

Transfer of immovable property.— This section has been held to 
apply to cases of sale and mortgage of immovable property. Thus 
in Manna Lai v. Banl' oj Bengal (j) the Allahabad High Court held a 
mortgage effected by a duly registered deed to be void for want of 
consideration under this section. Similarly in Tatia v. Babaji (k) 

Fulton J. held that a sale effected by a duly registered deed under 
which the purchaser had entered into possession was void for want of 
consideration under this section. Farran C. J., however, was inclined 
to the opinion that conveyances of land in the Mufassal perfected by 
possession or registration, where the consideration expressed in the 
conveyance to have been paid had not in fact been paid, could not be 
put in the same category as agreements void for want of considera¬ 
tion (/). The first of these two cases was decided before the Transfer of 
Property Act IV of 1882 was enacted. As regards the other case, that 
Act was not yet extended to the Bombay Presidency when the deed of 
sale was executed. It would seem, however, that the result would be the 
same under s. 54 of that Act read with s. 4. The latter section declares 
that the chapters and sections relating to contracts in that Act shall be 
taken as part of the Contract Act. 

Negotiable Instruments. —The law merchant has almost—but, as 
it is held by something very near a fiction, not quite—made an excep¬ 
tion to the rule of consideration in the case of negotiable instruments, 
or rather established another and independent rule. The Negotiable 
Instruments Act XXVI of 1881, s. 118, affirming the well-settled 
general law, enacts that imtil the contrary is proved the presumption 
shall be made that every negotiable instrument was made or drawn for 
consideration; and that every such instrument, when it has been 
accepted, endorsed, negotiated, or transferred, was accepted, endorsed, 
negotiated, or transferred for consideration. The second branch of the 
above rule stands as illustration (c) to s. 114 of the Evidence Act I of 

1872. 

We now come to the exceptional cases in which consideration is 

dispensed with. 

U) (1876) 1 All. 309. (/) 22 Bom. at p. 183. 

ik) (1896) 22 Bom. 176, 181, 182. 
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Registered writing.—The English doctrine that the “ solemnity 
of a deed ” is of itself sufficient to make a promise expressed in a sealed 
writing valid has never been received in British India (m). The Act 
does not allow any form alone to dispense with consideration, but only 
writing and registration coupled with tlie motive of natural love and 
affection between nearly related parties. The words “ near relation ” 
have not been judicially construed. The Courts would, it need hardly 
be said. hav(‘ to constnu' them uniformly without regard to variations 
in the reckoning of degrees of kindred, for the purposes of inheritance 
or the like, in different personal laws or customs (vi). A registered 
agreement between a Mahomedan husband and his wife to pay his 
earnings to her is within the provisions of cl. 1 of the section (o). So is 
a registered agreement whereby A. on account of natural love and 


affection for his brother, B., undertakes to discharge a debt due by 
B. to C. In such a case, if A. does not discharge the debt, B. may 
discharge it, and sue A. to recover tlie amount (p). But an agreement 
in writing and registered, whereby a member of an undivided Hindu 
family, without any valuable consideration, renounces all right to the 
family property in favour of the remaining coparceners, is void unless 
it is (‘xecuted for natural lovt‘ and affection {q). It is not to be 
supposed that the mnirness of relationship necessarily imports natural 
love and affection. Thus where a Hindu husband executed a registered 
document in favour of his wife, whereby, after referring to quarrels and 
disagreement between the parties, the husband agreed to pay her for a 
se 2 )arate residence and maintenance, and there was no consideration 


(m) Kalipramd Tcufiri v. liaja Sahib 
Prahhid Sen (1809) 2 H. E. R. (I>. C.) at 
p. 122. In England the formal operation 
of a deed is much older than the doctrine 
of eonsidcration. It is therefore erro¬ 
neous to say, as text-books commonly 
did at one time, that the formality “ im¬ 
ports a consideration." On the con- 
trary, tlio doctrine of consideration was 
introduced only when informal contracts 
were made netionnblo by a series of 
ingenious fictions; but this is not 
material for Indian purposes. 

{n) Jafar Ali v. Ahmed Ali (1808) 5 
B. H. C., A. C. J. 37, where it was held, 


before the Act, that the relation of 
cousins wotild not support a voluntary 
agreement, though registered, throws no 
light on the possible construction of tho 
Act; for by tho Common Law, which tho 
Court apparently followed, no degree of 
kinship, however near, would suffice. 

(o) Poonoo Bibee v. Fyez Buksh (1874) 
lo B. L. R. App. 5. 

ip) Venkatasamy v. Bangasamy (1903) 
13 Mad. L. J. 428. 

iq) Appa PiUai v. Banga PiBai (1882) 
6 Mad. 71. The facts of tho oase did not 
show that tho agreement was made on 
account of natural love and affection. 
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moving from the wife (r), it was held in a suit by the wife brought on 
the agreement that the agreement was void as being made without 
consideration. It was further held that the agreement could not be 
said to have been made on account of natural love and affection, the 
recitals in the agreement being opposed to that view (s). It is difficult 
to reconcile with the last case the decision of the Bombay High Court 
in Bhiwa Mahadshet v. Shivaram Mahadshet {(). In that case A. sued 
his brother B. upon a registered instrument whereby B. had agreed to 
give A. one-half of certain property. It appeared that A. had pre¬ 
viously sued B. to recover that share from him, alleging that the 
property was ancestral, but the suit was dismissed on B. taking a 
special oath that the property was not ancestral. It further appeared 
on the plaintiff’s own admissions that the brothers had long been on 
bad terms. Upon these facts the Subordinate Judge held that the 
agreement was void for want of consideration and that it could not be 
said to have been made on account of natural love and affection so as 
to come within the first exception to the section, and the decision was 
affirmed by the District Judge. On appeal the High Court held that 
the agreement must be held to have been made for natural love and 
affection and that A. was entitled to a decree. The Court said : “ The 
District Judge dismissed it (the suit), holding the document void for 
want of consideration. . . . The Subordinate Judge had held the same. 
He said ' there was no consideration for the agreement. The defendant 
voluntarily agreed to give half of the plaint property to the plaintiff 
to secure reconciliation with the plaintiff.’ It seems to us, however, 
that this is just the case to which s. 25 (1) of the Contract Act should 
be held to apply. The defendant had such natural love and affection 
for his brother that in order to be reconciled to him, he was willing to 
give him this property.” As natural love and affection cannot be 
inferred as a fact merely because no other motive for the promise is 
shown, it would seem that the Court presumed it from the relation of 


(r) It would, of course, have been 
different if the facts had disclosed such a 
state of circumstances as would, under 
the Hindu law, have justified the wife 
^ obtaining a separate residence and 
maintenance, such as violence on the 
part of the husband which would render 
it unsafe for the wife to continue to live 


with him, or such continued ill-usage as 
would be termed cruelty in the English 
Court. There would then have been 
ample consideration to support the 
agreement. 

(s) Rajlukhy Dabee v. Bhootnaik (1900) 
4 C. W. N. 488. 

(f) (1899) 1 Bom. L. R. 495. 
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S. 26. the parties. One would have thought that the presumption, if any, 

was rebutted by the plaintiff’s own admissions. A desire for a 
reconciliation prompted (as the learned Judge of the High Court 
thought) by love and affection for the plaintiff is not strongly evinced 
by the subsequent conduct of the defendant in declining to perform 
the contract and driving the plaintiff to a suit. But, however this 
may be, it appears to us anything but safe to hold that a promise 
by one brother to another, unsupported by any consideration, and 
made solely with a view to purchase peace, can be enforced in a 
Court of law on the bare supposition that the object was reconciba- 
tion, and that tlie reconciliation was j)rompted by natural love and 
affection. 


Compensation for voluntary services.—The second sub-section 
considerably extends the real or supposed exceptions (for their 
authority is by no means clear) allowed in the Common Law to the 
principle that past consideration is no consideration at all, since the 
consideration and the promise have to be simultaneous (?/). The 
language of the Act is quite clear, and must be taken as expressing 
a deliberate policy; it would therefore be useless to discuss the 
English rules. 

The act voluntarily done must have been done for the promisor (v). 
If it is done for any other person, the promise does not come within the 
provisions of this clause (le). In an Allahabad case the defendants by 

4 

a written agreement promised to pay to the plaintiff a commission on 
articles sold by them in a market established by the plaintiff at his 
expense^ The market was not established at the desire of the defen¬ 


dants, nor was it erected for them, but this was done at the request of 
the Collector of the place. The only ground for making the promise 

(u) As to the English law sec .Anson, 


17th cd. 114 sqq., and cp. pp. 105, KiO. 
above. 

(r) Not at his request. Tliiit case is 
covered by s. 2 (d), p. Kt, above. Tlu> 
enactment now before us " appears to 
cover cases where a person without the 
knowledge of the promisor, or otlierwiso 
than at his request docs the latter some 
service, and tlic promisor undertakes to 
recompense him for it : per Farran 

V. Ahruham (1805) 20 Horn. 


755. Rut possible future services would 
ho no consideration ; Bnsanta Kumar 
(Viomihuri/ v. Maiitin Mohun Choivdhury 
(1018-10) 23 C. W. N. 630; 46 I. C. 282. 

(a*) The authority of the head of a 
Hindu family to alienate ancestral or 
joint property for tho payment of ante- 
cedent, even timo-barred debts depends 
on peculiar principles of Hindu law : see 
Ottjadhar v. Jagannath (1924) 46 All. 776; 
80 r. C. 684. 
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was the expense incurred by the plaintiff in establishing the ganj. The 
Court held that the promise could not be supported under the present 
sub-section (x). Further, the act voluntarily done must have been 
done for a promisor who was in existence at the time when the act was 
done. Hence work done by a promoter of a company before its 
formation cannot be said to have been done for the company iy). 
Again, the act done must have been done for a promisor who is com¬ 
petent to contract at the time when the act was done. Hence a 
promise by a person on attaining majority to repay money lent and 
advanced to him during his minority does not come within the exce])- 
tion, the promisor not being competent to contract when the loan was 
made to him. It has been so held by the High Courts of Madras 
and Allahabad {z). A different view has been taken by tlie High Court 
of Calcutta (a), and by the Chief Court of the Punjab (6), but it does 
not appear to be sound law. See notes to s. 11 under the head 
Minor s agreement, on p. 68, above, A promise to pay a woman an 
allowance for past cohabitation has been regarded as an undertaking 
by the promisor to compensate the promisee for past services volun¬ 
tarily rendered to him (c); but the correctness of these decisions may 
be doubted. It is true that in English law past cohabitation, though 
no better in law than any other past consideration, is not an unlawful 
consideration {d) so as to make a formal instrument void which is in 
fact given to secure an allowance therefor. But in order to support the 
Indian decisions just cited it must be held that cohabitation is at the 
time such a lawful voluntary service as to be a proper subject for com- 


(a:) Durga Prasad v. Baldeo (1880) .3 
All. 221. 

{y) Ahmedabad Jubilee 8. dc W. Co. v. 
Chhotalal (1908) 10 Bom. L. R. 141, 143. 
So it is well settled in England that a 
company cannot ratify acts of its pro- 
aioters done before it was formed. 

(z) Indran Pamaswami v. Anlhappa 
Ohettiar (1906) 16 Mad. L. J. 422 ; Suraj 
Narain v. Sukhu Ahir (1928) 51 AH. 164; 

26AI1.L. J. 1024; 1121.0. 159; A. T. H. 
1928 All. 440. 

(fl) Musammat Ktiridan Bibi v. Srec 
Narayan (1907) 11 C. W. N. 135. 

(*) Karm Chand v. Basant Kuar (1911) 
Rec. no. 31. 


(c) Dhiraj Knar v. Bikramajil Singh 
(1881) 3 All. 787 ; Man Kuar v. Jasodha 
Kuar (1877) 1 All. 478 ; Lakshminara- 
yana v. Subhadri Ammal (1903) 13 Mad. 
L. J. 7, 13. Our doubt is supported by 
Husseinali v. Dinbai (1923) 86 I. C. 240, 
243; 25 Bom. L. R. 252; A. I. R. 1924 
Bom. 135. 

(rf) Grey v. Mathias (1800) 5 R. R. 48 ; 
5 Ves. 286 ; Beaumont v. Reeve (1846) 8 
Q. B. 483 ; 70 R. R. 552. It may per¬ 
haps be doubted whether the effect given 
to the present sub-section by applying 
these authorities to it was contemplated 
by the framers of the Act. 


S. 25. 
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trary ( /). 

It is clear that a case cannot come within this exception unless 
the act has been done voluntarily (g), nor unless there is a promise in 
the first instance. A clause in a memorandum or articles of association 
of a company providing for payment to a promoter of the company 
does not constitute a promise by the company to the promoter. Hence 
a claim against a company for remuneration by a promoter of the 
company cannot be supported under this section, where such claim is 
based merely on the provisions of the memorandum and articles of 
association of the company (h). 


Promise to pay a barred debt.— Sub-s. (3) reproduces modern 
English law {hh). - The reason for upholding these promises was thus 


stated soon after the Act came into force by Westropp C, J. (i): “ The 
general rule of law, no doubt, is that a consideration merely moral is not 
a valuable consideration such as would support a promise (j ); but there 
are some instances of promise which it was formerly usual to refer to 
the now exploded principle of previous moral obligation, and which are 
still held to be binding, although that principle has been rejected. 
Amongst those instances is a promise after full age to pay a debt con¬ 
tracted during infancy, and a promise (in writing) in renewal of a debt 
barred by the Statute of Limitations. The efficacy of such promises is 
now referred to the principle that a person may renounce the benefit 
of a law made for his own protection.” Accordingly this exception 
applies only where the promisor is a person who would be liable for 
the debt if not time-barred, and does not cover promises to pay 


(e) Sct! on s 23, pp. 105, 160, above. 
At all events adulterous intercourse will 
not support a subsequent promise of 
compensation under this clause : Alice 
Mary Hill v. Williayn Clarke (1905) 27 
All. 266. 

(/) Kisandas v. Dhondu (1919) 22 
Bom. L. R. 762 ; 44 Bom. 542 ; 57 I. C. 
472; llusseinalix. Di/fia* (1023) 25 Bom. 

B. R.252; 86 I. C. 240; A. T. R. 1924 Bom. 
135. 

(| 7 ) Kalipada Daa v. Durgadas Roy 
(1023) 27 C. W. N. 769; 73 I. C. 10; 
A. I. R. 1923 Cal. 677. 


(4) Ahmedabad Jubilee S. <t' B’. Co, v. 
CA/(«/o/a/ (1908) 10 Bom. L. R. 141 ; Eley 
V. Positive Oovernment Security Life 
Insurance Co, (1876) 1 Ex. D. 88. 

(hh) Where applicable it excludes Art, 
85 of the Limitation Act, Kahan Chand~ 
dula Ram v. Daya Ram Amrit Lai (1020) 
118 I. C. 764. 

(0 Tillakchand v. Jitamal (1873) 10 
B. H. C. 206, 215. 

(j) Eastivood v. Kenyon (1840) 11 Ad. 
& E. 438; 62 R. R. 400; Beaumont r. 
Reeve (1846) 8 Q. B. 483; 70 R. R. 662. 
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tinie-barrecl debts of third persons {k). To create a “ promise ” it is 
not necessary that there should be an accepted proposal reduced to 
witing. All that is necessary is that there should be a written 


proposal by the promisor accepted before action, for a written proposal 
becomes a promise when accepted (1). 

The distinction between an acknowledgment under s. 19 of the 
Limitation Act and a “ promise ” within the moaning of this s(‘ction 
is of great importance. Both an acknowledgment and a promise are 
required to be in writing signed by the party or his agent authori.sed 
in that behalf; and both have the effect of creating a fresh starting 
point of limitation (w). But while an acknowledgment under the 
Lmutation Act {n) is required to be made before the e.xpiration of the 
period of limitation, a promise under this section to pay a debt may 
be made after the limitation period. After the period of limitation 
expires, nothing short of an express promise will provide a fresh period 
of limitation (o). The question occasionally arises whether a writing 
relating to a barred debt amounts to an acknowledgment or to a promise. 
Here the Court must consider the language of the particular document 
before it in every case (p). If it amounts to an acknowledgment, the 
writing could not avail the plaintiff under this section ; but it is other¬ 
wise where it amounts to a promise. Thus khala, or an account stated. 


(/*■) Pestonji V. Bai Mcherbai (1928) 
80 Bom. L. R. 1407 ; 1121. C. 740; A. T. R. 
1928 Bom.'539. Asa Ram\. Karam Singh 
(1929) 119 I. C. 109; (1929) All. L. J. 
901; A. I. R. 1929 All. 586 (Hindu son’s 
agreement to pay father’s barred debt 
available only against family property). 

(0 Appa Rao v. Suryapralcasa Rao 
(1899) 23 Mad. 94, 97, 98. 

{tn) An acknowledgment in writing is 
not the only mode of creating a fresh 
starting point of limitation in the case 
of a debt not barred by limitation. An 
oral agreement to extend the time of 
payment may effect the same purpose : 
Shrinivas v. Ragkunath (1902) 4 Bom. 
L. R. 50. 

(^) See J^aniram v. Seth Rupchand 
(1906) 33 I. A. 165, 172; 33 Cal. 

1047, 1058; Maganlal Harjibhai v. 
Amxckand Qulabji (1928) 52 Bom. 521; 


112 I. C. 24; A. 1. R, 1928 Bom. 319; 
Asirvada ^adan v. Vedamuthu Nadan 
(1924) 86 T. C. 942 (so-called oral settle¬ 
ment of time-barnd account). 

(o) See Ganga Prasad v. Ram Dayal 
(1901) 23 All. 502, at p. 504; Ram 
Bahadur Singh v. Damodar Prasad Singh 
(1921) 6 Pat. L. J. 121 ; 60 I. C. 514; 
Deoraj Tewari v. Indrasan Tewari (1929) 
8 Pat. 706; 120 I. C. 470; A. I. R. 1929 
Pat. 258, distinction fully explained in 
Patna H. C. 

{p) Oobind Das v. Sarju Das (1908) 
30 All. 268 (the terms of the document 
there considered are not clearly stated, 
but apparently there were no words of 
promise); Prahlad Prasad v. Bhagwan 
Das (1926) 49 All. 496; 100 I. C. 693. 
Reports giving no particulars, e.g. Hanna 
Ram V. Jkanda Singh (1930) 129 I. C. 90; 
A. I. R. 1929 Lah. 591 are useless. 
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has been held to be a mere aeknowledgmeiit as distinguished from a 
promise under this section (q). Similarly a bare statement of an 
account is not a promise within the meaning of this section (r). In the 
sajiie way the words br/ki (leva (balance due) at the foot of a Gujarati 
account were held not to amount to a promise (s). Similarly of a 
mahlfKjhandi in Bengal (/). On the other hand, where a tenant wrote 
to his landlord in respect of rent barred by limitation, “ I shall send 
by the end of Veyshak month/’ it was held that the words constituted 
a promise under this section (a). In a Bombay case, a khaia signed 
by the defendant ran as follows : “ Rs. 200 were found due on the 
account of the previous khata having been made up. For the same 
this khatu is passed. The moneys are payable by me. I am to -pay 
the same, whenever you may make a demand.” It was held that the 
] hata was a promise to pay within the meaning of this section (c). 
An agreement between a creditor and a debtor entered into before the 
expiry of the period of limitation, whereby the date of payment is 
extended beyond the period of limitation, is valid, though verbal, if 
there is a consideration for the agreement, e.y.^ payment of interest up 
to the extended date. Such an agreement is not an acknowledgment 
within the meaning of s. 19 of the Limitation Act, nor is it a promise 


to pay a barred debt; it may be enforced at any time within three 
years from the date on which it was made ((<;). ‘‘ A promise to pay 

may be absolute or conditional. If it is absolute, if there is no * but ’ 
oi if, it will support a suit without anything else ; if it is conditional, 


{q) Chowaki IJimutlal v. Chowkisi Ach- 
rutlal (1883) 8 Bom. 194; Jcthibai v. 
Putlibai (1912) 14 Bom. L. R. 1020. 

(r) liamji v. Dhanna (1882) 0 Bom. 
683 ; Dcbi Prosad v. Ram Qhulam (1914) 
i9CaI.L. J. 263 ; 25 1.0.89. 

(ft) Ranchhoddas Kathubhai v. Jey- 
chand Khushakhand (1884) 8 Bom. 405; 
Uubiud Das v. Sarja Das (1908) 30 All. 
268 ; Rftmaswami v. Kuppusunimi (1910) 
20 Mad. L. J. 656. 

(/) Rnsi Kanta Acliarjce. Choivdhury v. 
Sominlia Munshi (1929) 121 1. C. 412; 33 
C. W. N. 965; A. I. H. 1929 Cal. 444. 

(w) Appa Rao v. Surynprakasa Rao 
(1899) 23 Mad. 94. Seo also RagJtoji v. 
Abdul Karim (1877) 1 Bom. 590; Chatur 


Jagsi r. Tuhi (1877) 2 Bom. 230; La^u^ 
mibai v. Oanesh Raghuiiath (1900) 25 
Bom. 373 ; Daula v. Gouda (1003) Punj. 
Roc. no. 35, tho last two being cases 
under tho Indian Stamp Act II of 1899. 

(r) Chandraprosad v. Varajlal (1906) 
8 Bom. L. R. 644 ; Mahbub Jan v. .Vi/r- 
itd-Din (1905) Punj. Roe. no. 102; 
Rhagustn Singh v. Munshi Ram (1917) 
Punj. Roe. no. 66, p. 24t». Cp. Om 
Parka.di Mitkr Haji Abiiul Rahim 
(1929) 117 I.C. 377; A. I. R. 1929 Lah. 
511 (added term lixing rate of interest, 
facts obscure). 

(le) Ibrahim Mallick v. Lalit Mohan 
Roy (1923) 50 Cal. 974; 79 1. 0. 489; 
A. I. R. 1924 Cal. 388. 
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the condition must be performed before a suit upon it can be decreed (x). 
Thus in ^^atson v. \ates (y) the defendant, after liis debt had become 
barred by limitation, wrote as follows to his creditor in reply to a 
demand for payment: “ I would assure you that I bear the matter in 


mind, and will do my utmost to repay the money as soon as I possibly 
can. It was held that this constituted a conditional promise to pay 
the barred debt, the condition being the ability of the defendant to 
pay. The plaintiff in the case failed to show that the defendant was 


able to pay, and it was held that the defendant could not, therefore, be 
held bound. Similarly, if the promise be to pay a barred debt “ within 
a month,” the promisae must wait for a month before he can sue on 


the promise (z). If the debtor promises to 2 )ay a barred debt out of 
his share of the profits of the business started by him in partnership 

with his creditor, the latter camiot recover the debt except in the 
manner provided in the agreement (a). 


Agent generally or specially authorised in that behalf.—K Collector, 
as agent to the Court of Wards, is not an agent within the meaning of 
this section to bind a ward of the Court of AVards by a promi .e to pay 

a barred debt (b). Nor is a pleader unless he is specially authorised 
in that behalf (c). Nor a minor’s guardian {d). 

Debt. The expression “ debt ” here means an ascertained sum of 


money. A promise, therefore, to pay the amount that may be foimd 
due by an arbitrator on taking accounts between the parties is not a 
promise to pay a “ debt ” within this section (e). The expression 
debt ” in this clause includes a judgment debt. A promise, therefore, 
to pay the amormt of a decree barred by limitation does not require any 

consideration to support it {J). 


(j:) Bijidae Dasya v. Chota (1912) 16 
0. W. N. 636, at p. 638; Maniram v. 
Seth RxipcTuind (1906) 33 I, A. 165, 172; 
33 Cal. 1047,1058; Ballapragada v. Tham- 
mana (1917) 40 Mad, 701 ; 35 I. C. 575. 

{y) (1887) 11 Bom. 580. See the 
similar English authorities collected in 
Leake on Contracts, 7th ed. 740, or the 
editorial note to Tanner v. Smart (1827) 
30 R. R. 461 ; 6 B. & C. 603 ; now 
reviewed by the H. L, in Spencer v. 
Bemmcrde [m2] 2 A. C. 507. 

(2) See Muhammad Abdulla v. Bank 

Instalment Co,, Ltd. (1909) 33 All. 


495—497. 

(a) Bhidae Dasya v. Chota (1912) 16 
C. W. N. 636. 

(5) Suryanarayayui v. Nareyulra Thatraz 
(1895) 19 Mad. 255. 

(c) Bansidhar v. Babu Lai (1923) 21 
All.L. J. 713; 75 I. C. 309. 

(d) Manikya Bewa v. Pushpa Charan 
(1929) 1151. C. 263; A.I. R. 1928 

Cal. 850. 

(e) Doraisami v. VaithiUnga (1917) 40 
Mad. 31 [F. B.]. 

(/) Heera Loll y.Dkunput Singh [IWIS) 
4 Cal. 500; Billings v. The Uncove^ 


S. 25. 


P 
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It is not necessary to the operation of this clause that the promise 
should in terms refer to the barred debt. Thus where A. passed a 
promissory note for Rs. 325 to B., and, after the debt was time-barred, 
passed another note promising “ to pay Rs. 325 for value received in 
cash,” it was held that it was open to B. to show that the amoimt, 
though not paid in cash, referred to the debt due under the first note (^). 

An insolvent who has obtained his final discharge is under no legal 
obligation to pay any debt included therein, and any promise to pay it 
is accordingly without consideration. Such a debt is said to be barred 
by insolvency, and the Contract Act contains no exception in favour of 
a promise to pay it (//). It is not clear, however, whether the same 
])rinciplc would apply to a promise without new consideration to pay a 
debt in n^spect of which flu* insolvent has obtained only his personal, 
and not liis final, discharge^ and which is included in the judgment 
entered up against him in favour of the ofHcial assignee. In such a case 
it will be observed that the creditor's remedy is not, strictly speaking, 
barred, but is transferred to the ofHcial assignee, who alone can recover 
the debt in the manner and subject to the conditions provided by the 
Insolvent Debtors Act of 1818. In Naoroji v. Kazi Sidick (i) the 
defendant filed his petition and schedule in the Insolvent Debtors’ 
Court, and subsequently obtained his personal discharge. On the same 
day judgment was entered u]) against him in the name of the ofHcial 
assignee for the full amount of debts stated in the schedule. After this 
was dorie the plaintiff, who was a scheduled creditor for Rs. 5,000, 
entered into an agreement with tlie insolvent whereby, in satisfaction 
of his claim for Rs. 5,000, he agreed to accept from the insolvent a 
present cash ]>ayment of Rs. 800, and either the execution of a 
conveyance to liim of a certain proj)erty or the payment of a further 
sum of Rs. 1,(>00 in cash (see s. 6.3, p. 300. post). The creditor sued the 
insolvent on the agreement, and one of the defences was that there was 
no consideration. It was held that the defendant's promise was not 
without consideration, for the plaintiff bv the agreement impliedly 
ga\e up his right to share in any future rateable distribution under 
s. 80 of the Insolvent Debtors Act, and also the right accessory thereto, 


nantul Service Bank (ISSi) ,*( All. 7Si ; 
Shripatrav v. Oovind (I81»0) 14 Mom. 'MH). 

(g) Oanapathy v. Munisawmi (laOD) :t:i 
Mad. 159; 5 I. C. 754; Ahdultakin v. 
MaungNeDun{\d20) 7 Han. 292; 119 I. C. 


7a8 ; A. I. H. 1929 Han. 240adds nothing. 

(/i) Per Cur. in Naoroji v. Kazi Sidick 
(189G) 20 Bom, 030, 612, 643. 

(0 Sec last note. 
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namely, of opposing the final discharge of the insolvent. The agree¬ 
ment, however, was held to be void as being against public policy 
within the provisions of s. 23 (?). 

Slxplanation 1 needs no comment. It may be taken as a statement 
made by way of abundant caution. 

Explanation 2 declares familiar principles of English law and 
ec[uity. First, the Court leaves parties to make their own bargains ; it 
will not set up its own standard of exchangeable values. There must 
be some consideration which the law can regard as valuable ; but the 
fact that a promise is given for a certain consideration, great or small, 
shows that the promisor thought the consideration worth having at the 
price of his promise. Hebbes, though not a lawyer aiul having no love 
for the Common Law, correctly expressed its doctrine when he said in 
his Leviathan : The value of all things contracted for is measured 
by the appetite of the contractors, and therefore the just value is that 
which they be contented to give.” One or two English examples will 
suffice. Parting with the possession of goods, even for a very .short 
time, and though it does not appear what advantage the promisor was 
to have from it, is consideration enough for a promise to return them 
m the same condition {k). An agreement to continue, though not for 
any defined time, an existing service, determinable at will, is a sufficient 
consideration (1). If the owner of a newspaper offers the financial 
editor’s advice to readers who will send their queries to a gi\'en address, 
the trouble of sending an inquiry is a sufficient consideration for an 
imdertakmg that reasonable care shall be used to give sound advice in 
aniswer thereto. It would seem that a contract is concluded as soon as 
the reader has sent in his inquiry, the general offer being not merely 
an invitation, but the propo.sal of a contract (see pp. 55 sqq., above); 

though it would also seem that only nominal damages would be 
recoverable if the editor did not answer at all (w). 

Secondly, the fact that a consideration is grossly inadequate may 
nevertheless be material as evidence of coercion, fraud, or undue 
influence. The leading modern dictum on this subject will immediately 


U) See pp, 144 ^ 167 , above. 

W Batnbridge v. Firmstone (1838) 8 
A- & E. 734 ; 53 R. R. 234. 

(b Gravely v. Barnard (1874) L. R. 18 


Eq. 618. 

(/n) De la Btre v. Pearson, Ltd. [1908] 
1 K, B, 280, C. A. 


S. 2d. 
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be given as cited in an Indian case by the Judicial Committee. It must 
be remembered that inadequacy of consideration may be evidence that 
the promisor's consent was not free, but is no more ; it is not of itself 
conclusive. Standing alone, inadequacy, as such, is not a bar even to 
specific performance (/O- 

In a suit (o) to set aside a conveyance on the ground of inadequacy 


of consideration the Judicial Committee observed : The question 

then reduces itself to whether there was such an inadequacy of price as 
to be a sidhcient ground of itself to set aside the deed. And upon that 
subject it may be as well to read a passage from the case of Tennenl v. 


Tennents (L. R. 2 H. L. Sc. (>) in which Lord Westbury very shortly and 
clearly stated the law upon this subject. He says :—' The transaction 
having clearly been a real one, it is impugned by the appellant on the 
ground that he j)arted with valuable property for a most inadequate 
consideration. j\Iy Lords, it is true that there is an equity which may 
be founded upon gross inadequacy of consideration. But it can only 
be where the inadequacy is such as to involve the conclusion that the 


part}'' either did not understand what he was about or was the victim 
of some imposition.’ Their Lordships are xinablc to come to the con¬ 
clusion that the evidence of inadetjuacy of price is such as to lead them 
to the conclusion that the plaintiff did not know what he was about or 
was the victim of some imposition.” 

In a case (p) decided by the Bombay High Court before the enact¬ 
ment of the Contract Act, a mortgage was executed by ignorant and 
illit<‘rate })easants, who were seeking to raise moneys for tilling their 
lands, in favour of the j)laintiffs, who were money-lenders by profession. 
The mortgage included, amongst other unusual provisions, a covenant 
to sell the property to the mortgagees at a gross \mdervalue in certain 
events. In setting aside the mortgage as fraudulent and oppressive, 
Westropp C. J. said : “ Jlere inadequacy of consideration, it is true, 

unless it be so great as to amount to evidence of fraud, is not sufiicient 
ground for setting aside a contract, or refusing to decree a specific 
performance of it. Inadequacy of consideration, when found in con- 


> 


(h) Specific Relief Act, s. 28 (a), seo 
below. And so it is now well understood 
in England, notwithstanding former con¬ 
flicting opinions, sec Pollock, Contract, 
0th ed. 069. 070. 


(o) The Administraior-Oeneral of Bengal 
V. JuggesH'or Boy (1877) 3 Cftl. 192, 
190. 

(p) Kcdari Bin Banu v. Atnuirambhe^t 
(1800) 3 B. H. C. A. C. 11, 
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junction with any other such circumstances as suppression of the value 
of property, mis-representation, fraud, surprise, oppression, urgent 
necessity for money, weakness of understanding, or even ignorance, is 
an ingredient which weighs powerfully with a Court of Equity in 

considering whether it should set aside contracts, or refuse to decree 
specific performance of them ” (g). 


Agreement in 
restraint of mar¬ 
riage void. 


26.—Every agreement in restraint of the 
marriage of any person, other than a minor, 
is void. 


The wide and unguarded language of this section is taken from the 

draft Civil Code of New York (s. 836). There is very little positive 

authority in England, but it seems probable that a contract limited to 

not marrying a certain person or any one of a certain definite class of 

persons would be held good (r). Apparently such agreements must be 
held void in British India. 

Again, an agreement by a Hindu at the time of his marriage with 
his first wife not to marry a second wife while the first was living would 
be void according to the literal terms of this section. It may be doubted 
whether such a result was ever contemplated by the Legislature. The 
Hindu law recognises polygamy, and as to Mahomedan law a man may 
have as many as four wives at a time. But neither law binds a man to 
marry more than one wife. It would seem, therefore, that a provision 
m a Kabinnamah by which a Mahomedan husband authorises his wife 
to divorce herself from him in the event of his marrying a second wife is 
not void, arid if the wife divorces herself from the husband on his marry¬ 
ing a second wife, the divorce is valid, and she is entitled to mainten¬ 
ance from him for the period of iddat (s), see s. 23, pp. 160, 161, ante. 


27.—Every agreement by which any one is restrained 


Agreement in 
i'estraint of trade 
void. 


from exercising a lawful profession, trade or 
business of any kind, is to that extent void. 


(9) 3 B. H. c. A. C. at pp. 18 , 19. 
Compare s. 53 of the Transfer of Property 
Act and 83. 25 and 28 (a) of the Specific 
Relief Act. See to the same effect Bhim- 
bhat V. Yeshwantrao (1900) 25 Bom. 126. 

i.o. 


(r) Pollock, 9th ed. 421—423. 

(5) Maharam AH v. Ayesa Khatun 
(1915) 19 C. W. N. 1226; 31 I. C. 562 ; 
Badu Mia v. Badmnnessa (1919) 29 
C. L. J. 230; 40 I. C. 803. 
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Saving of agree¬ 
ment not to carry 
on business of 
which good will is 
.«old ; 


Exception 1.—One who sells the good will 
of a business may agree with the buyer to 
refrain from carrying on a similar business, 
within specified local limits, so long as the 
buyer, or any person deriving title to the 
good will from him, carries on a like business therein : Pro¬ 
vided that such limits appear to the Court reasonable, regard 
being had to the nature of the business. 

Exception 2.—Partners may, upon or in anticipation 
of af-recmciit of a dissolutioii of the partnership, agree 
prior 'to '^"issoho fhat soiiie oi' all of them will not carry on a 

X • 

■ business similar to that of the partnership 

within such local limits as are referred to in the last pre¬ 
ceding exception. 

Exception 3.—Partners may agree that some one or all 

of them will not carry on any business, other 

or during con- 

liniianco of part- tluHi that of the ])artnersliip, during the con- 
* *^^^*"* tiniiance of the partnersliip. 

Agreements in Restraint of Trade.—This section, like the last, 
unfortunately follows the New York draft Code, which has been the 
evil genius of this Act. The first paragraph is taken almost word for 
word from s. 833 of that production. The original draft of the Indian 
Law Commission did not contain any specific provision on the subject. 

The New York draftsmen were of opinion that “ contracts in 
restraint of trade have been allowed by modern decisions to a very 
dangerous extent," and deliberately tried to narrow the common law. 
Meanwhile the common law has, on the contrary, been widening ; the 
old fixed rules as to limits of apace have been broken down, and the 
Court has only to consider in every case of a restrictive agreement 
whether the restriction is‘‘reasonable . . . in reference to the interests 
of the parties concerned and reasonable in reference to the interests of 
the public.” In determining this the nature and extent of the business 
to be protected are material elements (/). The extension of modern 
commerce and means of communication has displaced the old doctrine 
that the operation of agreements of this kind must be confined within a 


(0 Nordenfcit v. Maxim-Nordcnfelt Co, [1894] A. 0. 535. 595 (T^rd Macnaght<'n). 
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definite neighbourhood. But the Anglo-Indian law has stereotyped 
that doctrine in a narrower form than even the old authorities would 

justify. The first and second exceptions are also taken with slight 
variations from the New York draft Code. 

The section is general in its terms, and declares all agreements in 

restraint of trade void (u) fro tanto, except in three cases specified in 

the exceptions. The object appears to have been to protect trade. It 

has been said that “ trade in India is in its infancy ; and the Legislature 

may have wished to make the smallest number of exceptions to the 

rule against contracts whereby trade may be restrained (v). That 

reason, however, cannot have been supposed applicable in New York ; 

and it seems more likely that the New York clause was simply copied 

without reflection by the draftsman of the Indian legislative depart¬ 
ment. 

To escape the prohibition, it is not enough to show that the 
restraint created by an agreement is partial, and not general; it must 
be distinctly brought within one of the exceptions. “ The words 
‘ restramt from exercising a lawful profession, trade or business ’ do 
not mean an absolute restriction, and are intended to apply to a partial 
restriction, a restriction limited to some particular place, otherwise the 
first exception would have been unnecessary.” Moreover, “ in the 
following section (s. 28) the legislative authority when it intends to 
speak of an absolute restraint, and not a partial one, has introduced the 
word ‘ absolutely.’ . . . The use of this word in s. 28 supports the view 
that in s. 27 it was intended to prevent not merely a total restraint 
from carrying on trade or business, but a partial one. We have nothing 
to do with the policy of such a law. All we have to do is to take the 
words of the Contract Act, and put upon them the meaning which they 
appear plainly to bear ” (w). This view of the section was expressed by 
Couch C. J. in Madhuh Chunder v. Rajcoomar Doss (x). The parties 
in that case carried on business as braziers in a certain part of Calcutta. 
The plaintiff’s mode of business was found by the defendants to be 
detrimental to their interests, and an arrangement was thereupon 


(«) Certainly not “ illegal ” : Haribhai 
Maneklal v, Sharafali Isabji (1897) 22 
Bom. 861, 866. 

(v) Per Kindersley J. in Oakes <t* Co. 
y. Jackson (1876) 1 Mad. 134, 145. 


{w) The generality of the section, as 
thus explained, appears to hare been 
overlooked in framing illustration (e) to 
s. 57 of the Specific Relief Act. 

(x) (1874) 14 B. L. R. 76, 85, 86. 

14—2 
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his business in that quarter, and the defendants promised in con¬ 
sideration of his doing so to pay to the plaintiff all sums which he had 
then disbursed as advances to workmen. The plaintiff accordingly 
ceased carrying on business in that locality, and the defendants having 
failed to perform their part of the contract, he sxied them to recover 
Ks. 900, being the amount advanced by him to the workmen. The 
agreement was held void under this section, though the restriction put 
on the plaintiff's business was limited to a particular place. “ If the 
agreement on the part of the plaintiff is void, there is no consideration 
for the agreement on the part of the defendants to pay the money ; 
and the whole contract must be treated as one which cannot be 
enforced ” {y). Similarly a stipulation in a contract prohibiting the 
defendant from engaging in the cultivation of tea for a period of five 
years from the date of the termination of his agreement with the plain¬ 
tiffs was held void, although the restriction only extended to a distance 
of forty miles from the plaintiff’s tea gardens ( 2 ). And where by the 
terms of a contract the plaintiff agreed with the defendant not to carry 
on the business of a dubash for a period of three years, and to act as 
a stevedore only of five ships to be given to him by the defendant, and 
not to do any services to ships belonging to anybody else for the like 
period, it was held that the agreement was void, as the first branch 
imposed an absolute, and the second a partial, rCvStraint on the plain¬ 
tiff’s business (a). In an earlier Madras case a covenant whereby the 
defendants agreed with the plaintiffs, at the time of entering into their 
service at Madras, not to carry on the same business (that of dress¬ 
makers and milliners) on the expiry of the period of service within 800 
miles from Madras, was held void, as being in restraint of trade (6). 

Restraint during term of service.—An agreement of service bv 
which an employee binds himself, during the term of his agreement, 
not to compete with his employer directly or indirectly is not in restraint 
of trade. If it were otherwise, “ all agreements for personal service for 
a fixed period would be void. An agreement to serve exclusively for a 


(y) (1874) 14 B. L. R. at p. 8(5. (6) Oakes a* Co. v. Jackson (1876) 1 

( 3 ) rhe BrnhmapiUra Tea Co., Ltd. v. Mad. 134. 6VmWe the covenant was void 
Searth (1885) 11 Cal. 545, 549. tor unreasonableness aecordinc to English 

(a) Nur All Dubash v. Abdul A/i (1892) law, ibid., p. 145. 

19 Cal. 766. 



218 


AGREEMENTS IN RESTRAINT OF TRADE. 


week, a day, or even for an hour, necessarily prevents the person so 
agi-eeing to serve from exercising his calling during that period for any 
one else than the person with whom he so agrees. It can hardly be 
contended that such an agreement is void. In truth, a man who agrees 
to exercise his calling for a particular wage and for a certain period 
agrees to exercise his calling and such an agreement does not restrain 
him from doing so. To hold otherwise wouhl. I think, be a contradic¬ 
tion in terms. ‘ .Such an agreement may be enforced by injunction 
wlierc it contains a negative claus(\ (*xpres.s or implied ((;). providing 
tliat tile employee should not carry on busiut'ss on his own acctiunt 
diu-mg the term of his engagement (d). I^hus in Charlenworth v. Mac- 
Donald (e) the defendant agreed to serve the plaintiff, a ])hysician and 
surgeon practising at Zanzibar, as an assistant for three years. The 
letter which stated the terms which the plaintiff offered and the defen¬ 
dant accepted contained the words The ordinary clause against 
piactising must be drawn up. No formal agreement was drawn up, 
and at the end of a year the defendant ceased to act as the plaintiff’s 
assistant and began to practise in Zanzibar on his own account. It was 
held that the plaintiff was entitled to an injunction restraining the 

defendant from practising in Zanzibar on his own account during tiie 
period of the agreement (/). 

Public policy.— In two recent cases it was suggested that, even if 
the section did not apply to cases of partial restraint, they might come 
under ss. 23, 24 of the Act. In Harihhai v. SJiarafali (g) Candy J. 
said : “I would not extend the meaning of s. 27 beyond what the 
words primarily mean. There may be contracts which do not come 


((-■) See Sjjceifie Relief Aet, 1877, s. 57, 
ill* (d) below. Subba Naidu v. Haji 
B(i<hha (1902) 21) Mad. 108, 172 ; Pragji 
V. Pra/ijiivan (lOOS) 5 Bom. L. K. 878. 

(d) Note that wrongful di.smissal of the 
employee, being an entire repudiation of 
the contract, puts an end to an ancillary 
agreement of this kind no less than to 
the service itself ; General BUlposting Oo. 
V. Atkinson [1909] A. C. 118. 

(c) (1898) 23 Bom. 103. See also The 
Brahmaputra Text Co., Ltd. v. Scarth 
(1886) 11 Cal. 545, 550. 

(/) Note that the Specific Relief Act 


is not law iu Zanzibar. The Bombay 
Court based its decision on the autho^it^■ 
of Lnmhy v. Wagner (1852) 1 I>. M. G. 
004, 91 R. R. 193 ; a rule which is now 
considered anomalou.s and will not be 
extended ; see Whitu'ood Chemical Co. v. 
Hardman [1891] 2 Ch. 416, and Ehrman 
V. Bartholomew [1898] 1 Ch. 671. These 
later authorities cannot, of course, affect 
the application of the Specific Relief Act 
where it is in force. See s. 57 of that Act 
and notes thereon, below. 

{g) (1897) 22 Bom. 861, 873. 


S. 27. 
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within the terms of that section and its exceptions, and yet may be 
contracts ‘ in partial restraint of trade,' and as such contrary to public 
policy and so void (ss. 23, 24, Contract Act). That is the common law 
doctrine by which restraints of trade, even though partial, are pre¬ 
sumed to bo bad (h), the presumption being rebuttable. It is for the 
Court to determine whether the contract be a fair and leasonable one 
or not, and the test a])pears to be whether it be prejudicial or not to the 
public interest, for it is on grounds of public policy alone that these 
contracts are supported or avoided." And in Nur All Dubash v. Abdul 
Ah (/) the Court said : “ It is not necessary to consider the effect of 
s. 24 of the Contract Act upon the case, whether, even had the stipula¬ 
tion in partial restraint of trade not been illegal, the defendant’s 
agr(‘(‘ment would not nevertheless have been void, part of the con¬ 
sideration for it having been the undertaking by the plaintiff abso¬ 
lutely to refrain from carrying on the business of dubash. Probably 
that would be the proper construction of the contract,” In a Madras 
case (j) an agreement whereby certain Hindu workers in lead bound 
themseh'es not to carry on their business with the assistance of any 
persons not belonging to their caste was held to be void. The decision 
was put on the ground that it would be against public policy to give 
effect to the agreement, as it might cause very serious restraint upon 
trade operations. There was no reference either in the judgment or 
argument of counsel to the present section. If there had been, the 
question might have been considered whether the words " any one” 
are limited to a party to the agreement, though in this case the parties 
already pur])orted to restrain themselves to the extent of not employ¬ 
ing persons not belonging to their caste, however difficult it might be 
to carry on the business otherwise. 

These suggestions, however, do not seem sound. The present 
.section is very strong ; it invalidates many agreements which are 
allowed by the Common Ijaw ; and it does not seem open to. the Courts 
to hold that any agreement i/t pori waterlay not coming within the 
terms of the section, is void on some unspecified grounds of public 


(A) This mode of stating the law is 
erroneous. See per Lindley L. J. in 
Mills V. Du7iha7n [1891] 1 Ch. 676, 687, 
a case which apparently was not before 
the learned Judge : “ You are to con¬ 


strue the contract, and then see whether 
it is legal.” 

(0 (1892) 19 Cal. 766, 774. 

(j) Vaithelinga v. Saminada (1878) 2 
Mad. 44. 
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policy. “ So far as restraint of trade is an infringement of public policy, 
its limits are defined by section 27 ” (A-). 

Agreements not in restraint of trade. This section aims at con¬ 
tracts by which a person precludes himself altogether either for a limited 
time or over a limited area from exercising his profession, trade, or 
business, not contracts by which in the exercise of his profession, trade, 
or business, he enters into ordinary agreements with persons dealing 
with him which are really necessary for the carrying on of his busi¬ 
ness ” (/). In one sense every agreement for sale of goods whether 
in esse or in posse is a contract in restraint of trade, for if A. B. agrees 
to sell goods to 0. D. he precludes himself from selling to anybody else. 
But a reasonable construction must be put upon the section, and not 
one which would render void the most common form of mercantile 
contracts (//i). Thus a stipulation in an agreement whereby the plain¬ 
tiffs agreed that they would not sell to others for a certain period any 
goods of the same description the}'' were selling to the defendant is not 
in restraint of trade (n). Similarly an agreement to sell all the salt 
manufactured by the defendant during a certain period to the plaintiff 
at a certain price is not in restraint of trade (o). It is otherwise if the 
agreement, while binding the manufacturers not to sell their goods to 
any other person than the other contracting party, does not bind the 
other party to buy all the produce or any definite quantity. In such a 
case the agreement is bad as being in restraint of trade. Where twenty- 
mne out of thirty manufacturers of combs in the city of Patna agreed 
with R. S. to supply him with combs and not to sell combs to any one 
else, with an option to R. S. not to accept the goods manufactured if 
he found there was no market for them in Patna, Calcutta, or elsewhere, 
the agreement was held void (p). And where A. agreed to purchase 
certain goods from B. at a certain rate for the Cuttack market, and the 


(i) Per Jenkins C. J. in Fraser Co, 
V. The Bombay Ice Manufacturing Co. 
(1905) 29 Bom. 107, at p. 120. 

{1) Per Handley J. in Mackenzie v. 
Striramiah (1890) 13 Mad. 472, 475. 

(w) 13 Mad. at p. 474. 

(n) Carlisles, Nephews d: Co, v. Bick- 

Bucktearmull (1882) 8 Cal. 809. 

(o) Mackenzie v. Striramiah (1890) 
3 Mad. 472; affirmed in appeal sub 


nom. Sadagopa Bamanjiah v. Mackenzie 
(1891) 15 Mad. 79. 

(p) Shaikh Kalu v. Bam Saran Bhagat 
(1000) 13 C. W. N. 388. It was also 
said that the agreement was void as 
creating a monopoly. Qu. was there any 
agreement at all until R. S. acturllv 

O V 

accepted some goods ? B. v. Demers 
[1900] A. C. 103, p. 44, above. 
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a higher rate slioiild be paid for them, it was held that the stipulation 
lor the higher rate was not in restraint of trade (j). All that the con¬ 
tract comes to in such a case is that the vendor is to sell the goods at 
one price if they are sent to Cuttack, but at another price if they are 
sent for sale to Madras, ^Vhere the owners of two neighbouring villages, 
which were let out for holding a cattle market on Tuesdays and Satur¬ 
days on payment of market fees, entered into an agreement, to prevent 
competition and consequent loss to them, that each should let out his 
village for holding the market on certain specified days, it was held that 
the agreement was not in restraint of “ any profession, trade or busi¬ 
ness within the meaning of this section, and it was not therefore void. 
Ihe Court said : It seems to us that a landlord who, in return for 
market tolls or fees, allows a cattle market to be conducted on his land 
is not thereby exercising the trade or business of selling cattle ” (r). 


Trade Combinations. —An agreement between manufacturers not 
to sell their goods below a stated price, to pay profits into a common 
fund and to divide the business and profits in certain proportions, is 
not avoided by this section, and cannot be impeached as opposed to 
public policy under s. 23 ( 5 ). The question whether an agreement 
whereby manufacturers agree with one another to carry on their works 
under special conditions, or traders agree amongst themselves to sell 
their wares at a fixed price, is in restraint of trade has frequently arisen 
in English Courts. Such agreements have in some instances been dis¬ 


allowed, and in others upheld, according as the restraints were or were 
not deemed to be in excess of what was reasonably sufficient to protect 
the interests of the parties concerned. Agreements of this description 
do not appear to be common in India, and, so far as we are aware, there 
are only two Indian decisions, both of the Bombay High Court, in which 
the question, though raised, was not decided. In the first of these cases 
the ov ners of four ginning factories, with a view to prevent competition 
amongst them, entered into an agreement which provided inter alia 
that they should charge a uniform rate of Rs. 4-8 per palla of cotton to 
be ginned, and that they should treat Rs. 2-8 of that sum as the actual 


cost of ginning, and that the remaining Rs. 2 should be carried to 


(V) Pretn Sook v, Dhurum Chand (1890) 
17 Cal. 320. 

(r) Pothi Ram v. Islam Fatima (1916) 


37 All. 212; 27 I. C. 871. 

(«) Fraser ct? Co. v. Bombay let Ufanu 
Jacturing Co. (1904) 29 Bom. 107. 


TKADE COMBINATIONS. 2] 

common fund which was to be divided each year between them in pro- S. 27. 
portion to the number of gins which each of them possessed. The agree¬ 
ment was to continue in force for four years. The other parties carried 
out the agreement, but the defendant, though he had credited the Es. 2 
to a separate account, refused to pay the plaintiff his share of the 
amount. The plaintiff sued the defendant to recover his share. The 
defendant contended that the agreement was in restraint of trade and 
was therefore not enforceable. The Court held that the plaintiff was 
entitled to recover his share from the defendant. Fan an C. J. thought 
that the stipulation that the parties should not charge more than Es. 

4-8 per jpalh was in restraint of trade ; Candy J. was inclined to the 
contrary view. The decision was put on the ground that the only 
agreement sought to be enforced in the suit was the agreement to divide 
the profits, which was perfectly lawful, and that there was no question 
in the suit to enforce any of the covenants alleged to be in restraint of 
trade (f). In the subsequent case of Fraser d- Co. x. The Bombay Ice 
Manufacturing Co. {u) Sir Lawrence Jenkins C. J. expressed a decided 
opinion that a stipulation restraining the parties to a combination agree¬ 
ment from selling ice manufactured by them at a rate lower than the 
rate fixed m the agreement was not void under this section. The learned 
judge said ; ' The scheme of the agreements was no doubt to limit 

competition and keep up prices ; but that does not necessarily bring ’ 
them within the terms of section 27 : to succeed in the defence under 
that section, Frasers [the defendants, who had refused to abide by the 
agreement] must establish that the present suit is one to enforce an 
agreement whereby some one is restrained from exercising a lawful 
profession, trade, or business of any kind ” (y). In that case four ice 
manufacturing companies in Bombay, with a view to prevent com¬ 
petition among them, entered into an agreement which provided inter 
alia that they should not sell ice manufactured by them for less than 
Rs. 58 per ton, that the cost of manufacturing ice should be taken at 
Rs. 17-8 per ton, and that the difference between the selling price and 
the cost price should be brought into a general fund for the benefit of 
all of them. The agreement was entered into in March, 1902, and it 
was to remain in force up to 31st December, 1903. In May, 1902, 
essrs. Fraser & Co., one of the contracting parties, wrote to the 


(0 Haribhai Maneklal v. Skarafali 
(1897) 22 Bom. 861. 


(u) (1905) 29 Bom. 109. 

(r) 29 Bom. pp. 118—119. 
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others stating that the agreement was of no binding force, and that 
from 1st June next they would commence to sell ice at Rs. 22-8 per 
ton. Thereupon in July, 1902, the other parties brought a suit against 
Fraser & Co. for an injunction restraining them from selling ice to any 
person at any lower rate than the agreed rate, and to recover from them 
the amount payable by them to the general fund in pursuance of the 
agreement. Unlike the i)receding case, therefore, the suit was to enforce 
the stipulation that none of the parties should sell for less than the 
agreed rate. Thus the question arose whether the stipulation was void 
under the present section, but it was not decided, as the period of the 
agreement expired during the pendency of the suit : the Court, how¬ 
ever, expressed the opinion above stated, in favour of its validity. That 
part of the agreement which provided for contribution to the general 
fund was held to be perfectly valid and enforceable. It may be rather 
a nice question whether agreements which do not restrain a man alto¬ 
gether while they last, from exercising a lawful profession, trade, or 
business,” but only restrain, as in the case last mentioned, the manner 
in which it shall be exercised, are within this section or not. There is 
English authority for holding such agreements to be in restraint of 
trade (/c). But the present section certainly does not reproduce the 
Common Law, as we have seen. It seems, therefore, that it should be 
construed according to its literal terms. When so construed, we submit 
that it only strikes at agreements which operate as a total bar to the 
exercise of a lawful business, for however short a period or however 
limited the area, and does not avoid agreements which merely restrain 
freedom of action in detail in the actual exercise of a lawful business. 
The stipulation not to gin cotton or to sell ice for less than a fixed rat-e 
is an agreement of this character. It does not restrain any party to the 
contract from ginning cotton or from selling ice ; in other words, none 
of the parties is restrained from exercising his business of ginning 
cotton or selling ice. What it does provide for is that in the exercise 
of the business certain terms shall be observed. In an Allahabad case 
it has been held that agreements such as the above were neither in 
restraint of trade nor opposed to public policy (x). 


“To that extent.”— 

agreement can be broken 


The meaning of these words is that if the 
up into parts, it will be valid in respect of 


(u;) HiUon v. Eckershy (1866) 6 E. & 
B. 47 ; 106 R. R. 607. 


(a:) Knber Nath v. Mahali (1012) 
34 All. 687. 
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those parts which are not vitiated as being in restraint of trade. Where 
the agreement is not so divisible, it is wholly void (y). 

Lex loci contractus. —The Courts of this country will not enforce 
a contract made abroad, to be performed in this country, contrary to 
the policy of the law of this country. An agreement, therefore, in 
restraint of trade, made abroad and to be performed in India, is void 
in India, though it may be valid by the lex Jnci con/me///.■i (z). 


Exception 1.— This exception deals with a class of case.s which had 
a leading part in causing the old rule against agreements in restraint 
of trade to be relaxed in England. The rule arose apparently from a 
popular dislike of all combinations tending to raise prices, which may 
be compared with the agitation in America against the modern .system 
of trusts. It has been laid down in quite modern eases, as the 


governmg principle, that “ no power short of the general law,'’ not even 
the party’s own bargain, should be allowed to restrain a man’s discre¬ 
tion as to the manner in which he shall carry on his business (a), and 
originally the rule was without exceptions. “ In time, however, it 
was found that a rule so rigid and far-reaching must seriously interfere 
with transactions of everyday occurrence ” (6) ; and from the early 
part of the sixteenth century onwards restrictions “ for a time certain 
and in a place certain,” to prevent the seller of a business from com¬ 
peting with the buyer, were allowed. In the nineteenth century it was 
settled that a limit of time was not necessary, and contracts for the 
preservation of trade secrets were held to be outside the rule, altogether; 
and finally the House of Lords has declared that there is no hard and 
fast rule at all. The question is always whether the restraint objected 

to IS reasonable with reference to the particular case and not manifestly 
injurious to the public interest (c). 

The law of British India, however, is tied down by the language 
of this section to the principle, now exploded at home, of a hard and 
fast rule qualified by strictly limited exceptions ; and, however mis- 


{y) Parasullak y. Chaiidra Kant 
21 C. W. N. 979, 983 ; 39 I. C. 17' 

(z) Oakes Co. v. Jackson (1 

Mad. 134, 144. 


(o) BtUon V. Eckershy (1856) 6 E. & B. 
74 j 106 R. R. 607, 622. 

(*) Lord Macnaghten in NordenfeWs 


Case [1894] A. C. 535, 564 ; see his judg¬ 
ment at large for a full critical discussion 
of the common law. 

(c) Nordenjelt v. Alaxirn-Nordenfell 
Guns and Ammunition Co. [1894] A. C. 
636. 


S. 27. 


220 


THE INDIAN CONTRACT ACT. 


Ss. 27, 28. 


chievous tin* economical consequences may be, the Courts here can only 
administer the Act as they find it. 

The kind of cases covered by this exception may be illustrated by 
a decision some years earlier than the Act. A covenant by the defen¬ 
dants on the sale of the goodwill of their business of carriers to the 


plaintiff not to convey passengers to and fro on the road between 
Ootacamund and Mettapolliem was not in restraint of trade. ‘‘ So 
partial a restraint is not really adverse to the interests of the public at 
large ’ {(1). In a rather similar later case when* the business disposed 
of was that of a ferry, the restraint on the seller being limited to three 
years, the Judicial (Committee held without difiicidtv that there was a 
sale of a real goodwill (c). 


Exceptions 2 and 3. -Agreements between partners of the kind 
recogni.sed (though inadequately) by these exceptions have been 
allowed in England ever since there has been any settled partnership 
law, and are exceedingly common ; indeed, some* such clause is rarely 
absent from jiartnersliip articl(*s. 


28.—Every agreement, by which any party thereto is 

Agreements in absolutely from enforcing his rights 

vofd.' respect of any contract, by the 

usual legal proceedings in the ordinary 
tribunals, or which limits the time within which he may 
thus enforce his rights, is void to that extent. 


Exception 

Saving of con¬ 
tract to refer to 
arbitration dispute 
that may ari.so. 


1.—This section shall not render illegal a 

O 

contract by which two or more persons agi'ee 
that any dispute which may arise between 
them in respect of any subject or class of 


subjects shall be refeiTed to arbitration, and that only the 


amount awarded in such arbitration shall be recoverable in 
respect of the dispute so referred. 


{d) Auchterlonie v. Charles Bill (1868) 
4 M. H. C. 77. 

(e) Chandra Kanta Das v. Para^ullah 
Mullick (1921) L. H. 48 I. A. 608; 48 
t III. 1030 ; 65 T. C, 271. The Hiph Court 


at Calcutta had hold otherwise, it is not 
easy to see why. The more fact that 
before the agreement the seller and the 
buyer were competing for the custom of 
passengers will clearly not do. 
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H hen such a contract has been made, a suit may he h'might 

HuiU barred by for its specific performance, and if a suit, other 
such contracts. than foT such Specific performance, or for the 


recovery of the amount so awarded, is brought by one party to 
such contract against any other such party in resjJect of any 
subject which they have so agreed to refer, the existence of such 
contract shall be a bar to the suit. 

[Repealed by SpeciEc Relief Act, s. 2 and Sch., except in scheduled districts 
where that Act is not in force.] 


Exception 2. Nor shall this section render illegal any 

Saving of con- Contract in writing by which two or more 

tions that^ hav^e P^^sons agree to refer to arbitration any ques- 
aiready arisen. .f^ion between them which has already ariseti, 

or affect any provision of any law in force for the time beino 
as to references to arbitration. 


S. 28. 


Agreement in restraint of legal proceedings.—" This section applies 
to agreements which wholly or partially prohibit the parties from 
having recourse to a court of law. If, for instance, a contract were to 


contain a stipulation that no action should be brought upon it, that 
stipulation would, under the first part of s. 28, be void, because it would 
restrict both parties from enforcing their rights under the contract in 
the ordinary legal tribunals, and so if a contract were to contain a 
double stipulation that any dispute between the parties should be 
settled by arbitration, and that neither party should enforce his rights 
under it in a court of law ; that would be a valid stipulation so far as 
regards its first branch, viz., that all disputes between the parties 
should be referred to arbitration, because that of itself would not ha\-e 
the effect of ousting the jurisdiction of the Courts, but the latter branch 
of the stipulation would be void because by that the jurisdiction of the 
Court would be necessarily excluded ” (/). Thus a contract whereby 
It IS provided that all disputes arising between the parties should be 
referred to two competent London brokers, and that their decision 
should be final, does not come within the purview of this section (g). 


(/) Per Garth C. J. in Coringa Oil Co., 
V. KoegUr (1876) 1 Cal. 466, 468, 
469, in appeal from same case in 1 
• 42 , Mulgi Tejsing v. Mansi D&vraj 


(1909) 34 Bora. 13. 

(^) Coringa Oil Co., Ltd. v. Koeghr 
last note. 
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between the parties “ should be referred to the arbitration of the Bengal 
Chamber of Commerce, whose decision shall be accepted as final and 
binding on both parties to the contract ” {h) ; still less is it wrong for 
the parties to a pending suit to give the Court itself, if they choose so 
to agree, full power to decide the whole matter without further 
appeal (?). But a stipulation that parties to a reference shall not 
object at all to the validity of the award on any ground whatsoever 
before any court of law does restrict a party absolutely from enforcing 
his rights in ordinary tribunals, and, as such, is void. The Courts have 
power, in spite of such a stipulation, to set aside an award on the 
ground of misconduct on the part of the arbitrator. It was so held by 
the Madras High Court in a case (j) in which the agreement to submit 
to arbitration contained a restrictive stipulation of the above character. 
The agreement in that case was filed in Court under the provisions of 
s. 523 of the Code of Civil Procedure, 1882 (A‘), and the decision was put 
on the ground that the very filing of the agreement in Court gave the 
Court jurisdiction under the arbitration chapter to set aside the award 
on the ground of the arbitrator s misconduct (/). But the decision, it 
is submitted, ought not to be different even if the agreement were not 
filed in Court. For though, in that case, the provisions of the Code 
would not apply, the award may be set aside in a regular suit on that 
ground. And the same may now be done under the provisions of the 
Indian Arbitration Act IX of 1899 in those places where the Act 
applies (>/#). A party to a submission has the right to have an award 
set aside on the ground of misconduct on the part of the arbitrator, and 
a stipulation whereby he binds himself to accept the award as final in 
all cases has the effect of restricting him absolutely from enforcing his 
right and is, therefore, void under the provisions of this section. 

For the rest the section before us affirms the Common Law. Ita 


(/<) (r'attgffi Munufaefnring Co., Jjd, y. 
hidra Chnnd (lyuO) .*{3 Cal. IKiO; 
Champsey v. OiU Co. (1005) 7 Horn. 
L. U. SOf). Ill suc-h a case the rules of 
the Association arc imported in the 
contract ; 33 Cal. 11(i<» ; Chailmm 

V. Rridhichaiid (1015) 42 Cal. 1140; .30 
I. C. 681. 

(i) Badiir Ahmad v. iSadty Ali (1920) 


120 I. C. 826; 6 O. W. N. 771; A. I. K. 
1020 Oiidh 451. 

(j) Burla Itanga Heddi v. Kalapalli 
Sithaya (1883) 6 Mad. 368. 

{k) Sco now Code of Civil Procedure, 
1008, Schod. 11., cl. 17. 

{/) See ss. 524 and 521 of the Civil Pro¬ 
cedure Code, nowSched.lI.,cIs. 10 and 16. 
(m) Sec ss. 2 and 14. 
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provisions “ appear to embody a general rule recognised in the English 
Courts which prohibits all agreements purporting to oust the jurisdic¬ 
tion of the Courts ” (>0* Thus an agreement by a joint decree holder 


not to intervene in execution under Order XXI, rule 15, is invalid (o). 
It does not affect the validity of compromises of doubtful rights, and 
this view is supported by the provisions of the Civil Procedure Code, 
which enable parties to a suit to go before the Court and obtain a decree 
in terms of a compromise (p). In a case before the Contract Act was 
passed, it was held by the Judicial Committee that an agreement 
whereby the parties to a suit bind themselves before judgment is 
passed in the Court of first instance to abide by the decree of that Court 
and forego their ught of appeal is valid and binding (q). Following 
the principle of this decision a full Bench of the Allahabad High 
Court (r) held that an agreement whereby a judgment debtor engaged 
himself not to appeal against a decree passed against him in con¬ 
sideration of the judgment creditor giving him time for the satisfaction 
of the judgment debt is not prohibited by this section. “ By the agree¬ 
ment not to appeal, tor which the indulgence granted by the re.spondents 
was a good consideration, the appellant did not restrict himself abso¬ 
lutely from enforcing a right under or in respect of any contract. He 
forewent h.s right to question in appeal the decision which had been 
passed by an ordinary tribunal. Such an agreement is in our judgment 
prohibited neither by the language nor the spirit of the Contract Act 
and an Appellate Court is bound by the rules of justice, equity, and good 
conscience to give effect to it and to refuse to allow the party bound by 
A to proceed with the appeal ” (s). But an agreement between the 
parties to a suit on a contract that the suit should be decided in 
accordance with the result of another suit between the same parties is 
void under this section, as it restricts the parties absolutely from 
^forcing their nght^by the “ usual legal proceedings ” (t) It is 


(») Anant Das v. Ashburner <L- Co. 

(1876) 1 All. 267. See also Kistnasammy 

Pillay V. The Municipal Commissioners 

for the Town of Madras (1868) 4 M. H C 
120, 123. 

(o) MiUhtah Chettiar v. Govinddoss 

^rishnadoss (1921) 44 Mad. 919 ; 69 I. C. 
337 • 

* Co. 

1 All. 267. See also the Civil 


Procedure Code, 1908, Order 23, r. 3. 

(?) Mtniski Amir Ali v. Maharan 
Inderjit Koer (1871) 9 B. L. R. 460. 

(r) Anant Das v. Ashburner dr Co 

(1876) 1 All. 267. 

(s) Anant Das v. Ashburner dr Co 
(1876) 1 Ail. 269. 

(t) Daja of Venkatagiri v. Chintu Reddy 
{1014} 37 Mad. 408; 15 I. C. 378. 
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S. 28, coniijotent, however, to parties to a suit under the provisions of the 

Indian Oaths Act, 1873, to enter into an agreement making the oath of 
one of them conclusive evidence of all or any of the facts in issue 
between them. If the oath is made and evidence is given on such oath, 
it is under s. 11 of that Act conclusive as to the matter stated. But if 
a party after entering into such agreement as aforesaid refuses to make 
the oath, all that the Court has to do is to record under s. 12 the refusal 
together with the reasons if any and the trial should proceed. It is to 
this extent only that agreements of this character are recognised under 
the Indian Oaths Act. An agreement, therefore, between A. and B. 
that if A. made certain statements on the special oath, B, would be 
bound by those stateimmts, and that if A. refused to take the oath, the 
suit instituted by A. against B. should be dismissed is void, as the 
Oaths Act does not empower a Court to dismiss a suit for such refusal (m). 


“Rights under or in respect of any contract.” —Note that this 
section aj)plies only to eases where a party is restricted from enforcing 
his rights under or in respect of any contract. It does not apply to cases 
of wrongs or torts. Nor does it apply to decrees. The expression 
contract does not include rights under a decree (r). The Code of 
CSvil Procedure contains express provisions as to adjustment of a 
decree and postponement of rights under a decree by mutual agree¬ 
ment of parties to a suit (see Order 21. rule 2), 


Limitation of time to enforce rights under a contract.— Under the 

provisions of this section, an agreement which provides that a suit 
shouki be brought for the breach of any terms of the agreement within 
a time shorter than the period of limitation prescribed by law is void to 
that (‘xtent. The effect of such an agreement is absolutely to restrict 
th<* j>arties from enforcing their rights after the expiration of the 
stipulated ])eriod. though it may be within the period of limitation. 
Agreements of this kind must be distinguished from those which do not 
limit the time within which a party may enforce his rights, but which 
provide for a release or forfeit are of rights if no suit is brought within 
the period stipulated in the agreement. The latter class of agree- 
numts are outside the scope of the present section, and they are binding 
between the parties. Thus a clause in a policy of fire insurance which 


(u) Moyan v. Pathukutii (1908) 31 
Mad. I. 


{v) Patnghulam v. Janki Hat (1884) 7 
All. 124, 131. 
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provides that if the claim is made and rejected, and an action or 
suit be not commenced within three months after such rejection 
all benefits under this policy shall be forfeited,'" is valid, as such a 
clause operates as a release or forfeiture of the rights of the assured if 
the condition be not complied with, and a suit cannot be maintained 
on such a policy after the expiration of three months from the date 
of rejection of the plaintiff’s claim. It was so held by the High Court 
of Bombay in the Baroda Spg. <& }Y(j. Co"s case (ze). But this cannot 
be said of a clause in a policy in the following form : “ Xo suit shall be 
brought against the company in connection with the said policy later 
than one year after the time when the cause of action accrues, ” Such a 
clause does not operate as a release or forfeiture of the rights of the 
assured on non-fulfilment of the condition, but it is to limit the time 
within which the assured may enforce his rights under the policy, and it 
is therefore void under the present section. The contrary, however, 
was held by the High Court of Bombay, the ground of the decision 
being that the clause amounted in effect to an agreement between the 
parties that if no suit were brought within a year, then neither party 
should be regarded as having any rights against the other (x). This 
decision was adversely criticized in the Baroda Spg. <& Co."s case {y) 
by Beaman J. and Scott C. J., it seems rightly. In a Calcutta case (z) 
one of the conditions of a policy of marine insurance was that no suit 
by the assured should be sustainable in any Court unless the suit was 
eommeneed within six months next after the loss, and that if any suit 
was commenced after the expiration of six months, the lapse of time 
should be taken as conclusive evidence against the validity of the 
claim. It was held that the assured could not sue on the policy after 
the expiration of six months. No reference was made either in the 
argument of counsel or in the judgment to the present section. 

No provision is made in the section for agreements extending the 
period of limitation for enforcing rights arising under it. In a case 


(w) Baroda Spg. <(? IVg. Co., Ltd. v. 
Satyanarayea Marine d> Fire Insurance 
Co., Ltd. (1914) 38 Bom, 344. Foil, 
in Qirdfiarilal v. Eagle, Star d: British 
DominioTis Insurance Co., Ltd. (1923) 27 
C. W. N. 955; 80 I. C. 637 ; G, Bainey 
V. Burma Fire dc Marine Insurance Co. 
(1926) 3 Ran. 383; 91 I. C. 622; A. I. R, 

tP, 


1926 Rang. 3. 

(x) Hirabhai v. Mumtjaclurtrs' Life 
Insurance Co. (1912) 14 Bom. L. R. 741 
[a case of a life policy], 

{y) 38 Bom. 344, at-pp. 348, 353. 

( 2 ) South British and Murine Insur¬ 
ance Co., Lid. V. Brojo Nath (1909) 36 
(,’al. 516, pp. 535—536, 539—542. 

15 
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before the Judicial Committee (a) their Lordships expressed their 
opinion that an agreement that, in consideration of an inquiry into 
the merits of a disputed claim, advantage should not be taken of the 
Statute of Limitations in respect of the time employed in the inquiry 
is no bar to the plea of limitation, though an action might be brought 
for breach of such an agreement. There is hardly any doubt that an 
agreement which provides for a longer period of liTnitation than the 
law allows does not lie within the scope of this section. Such an 


agreement certainly does not fall within the first branch of the section. 

I here is no restriction imposed upon tin* right to sue ; on the contrary, 
it seeks to keep the right to sue subsisting even after the period of 
limitition. >,or is this an agreement limiting the time to enforce 
legal rights. It would, however, be void under s, 23 as tending to 
defeat the provisions of the Limitation Act, 1908 (6). 


Ordinary tritunaJs.—A clause in a bill of lading whereby it was 
agreed that fpiestions arising on the bill should bo heard by the High 
Court of Calcutta instead ol the Court at Mirzapiir, which was the 
proper tribunal t(i try th(‘ (piestions, is void, and cannot be ])leaded in 
bar of a suit brought in the Mir/apur (’ourt (r). 


Exception 1.- this exception applies only to a class of contracts, 
where (as in the cases ot *SVo/f v, Avery {d) and Trcdxven v. llohmin (c), 
cited by Phear J, {f) ) the paities have agreed that no action shall 
be brought until some (pic.stion of amount has first been decided by a 
reference, as for instance, the amount of damage w’hich the assured 
has sustained in a marine or fire policy. Such an agreement does not 
exclude the jurisdiction of the Courts : it only stays the plaintiff s hand 
till some j)articular am )unt of money has been lirst ascertained by 


(а) East India Co. v. Oiitchnn Paul 
(1849) 5 M. I. A. 43, 70. 

(б) Balhpragiula v. Thammana (1917) 
40 Mad. 701 ; 35 I. C. 575. By s. 3 of tlmt 
Act, subject to certain c.vccptions con¬ 
tained in the Act “every suit institutcil 
after the period of limitation prescribed 
(by the Aet) shall bo dismissed, although 
limitation lias not been set up as a 
defence.” 

East India Co. v. Oditchnn Paul (noto 
(n)), decided many years before t'e 


Contract Act, proceeded on the English 
St-atutes of Limitation. 

(r) Cratrhg v. Luchmec Pam (1806) 1 
Agra, 129, cp. and dist. Achraihl^ d'C. v. 
yijoi/am { 1928) 49 Mad. L. ,1.; I. C. 189 ; 
A. I. H. 1928 Mad. 189(an ill-drawn clause 
.saved by its obscurity, not really rt'- 
portable). 

{d) (1885) 5 H. L. 0, 811. 

(0 (1802) 1 H. & C. 72. 

(/) In Kocgler v. The Coringa Oil Co., 
Ud. (1875) 1 Cal. 42. 51. 
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referenceAn agreement between a tramway company and a 
conductor that the manager of the company shall be the sole jxidge as 
to the right of the company to retain the whole or any part of the 
deposit to be made by the conductor as security for the discharge of his 
duties, and that his certificate in respect of the amount to be retained 
shall be conclusive evidence between the parties in Courts of justice, 
comes within this exception. Such an agreement does not oust the 
jurisdiction of the Coiu’ts. Its effect is merc'lv to constitute tlie 
manager the sole arbitrator between the company and the conductor 
as to Avhether. in the event of the conductor's misconduct, the company 
is entitled to retain the whole or any part of the de 2 )osit. The j)oint is 
very similar to those which so frequently occur in England, where 
an engineer or architect is constituted the arbitrator b?twecn a con¬ 
tractor and the person who employs him as to what should be allowetl 
in case of dispute for extras oj- penalties (//). It must not be suj)posed 
that the use of such terms as " sole judge " necessarily impos(*s any 
duty of proceeding in a quasi-judicial manner. 

This class of cases must be distinguished from those where the 
obligation of a promisor, such as the duty of paying for work to be 
done or goods to be supplied is made, by the terms of the contract, 
to depend on the consent or approval of some per.son, as in a buihler's 
contract, the certificate of the architect that the work has been pro¬ 
perly done. Here there is no question of referring to arbitration, or 
anything like arbitration, a dispute subsequent to the contract, but 
the contract itself is conditional, or, in the language of the Act, con¬ 
tingent (ss. 31—36, below). 

Exception 1, Second Clause.— This clause was repealed by the 
Specific Relief Act. 8. 21 of that Act provides that, “ save as provided 
by the Code of Civil Procedure, no contract to refer a controversy to 
arbitration shall be specifically enforced ; but if any person who has 
made such a contract, and has refused to perform it, sues in respect of 

any subject which he has contracted to refer, the existence of such 

# 

(?) Per Garth 0. J. in Cor'tnga Oil Co., Kuppummi NakUi v. Smith d: Co. (1895) 
Jjtd. V.- Koegler (1876) 1 Cal. 466, 469 ; 19 Mad. 178 ; and see Perry v. Liverpool 

Cooverji v. Bhimji (1882) 6 Bom. 528, 536. Malt Co. [1900] 1 Q. B. 339, C. A. ; as to 

(A) Aghore. Nath Bannerjee v. The Cal- the immunity of the person appointed a 
cutta Tramways Co., Ltd. (1885) 11 quasi-arbitrator from being sued for 
Cal. 232, following London Tramways negligence, see Chambers v. Goldihorp 
Co. y. Bailey (1877) L. R. 3 Q. B. D. 217 ; [1901] 1 K. B. 624, C. A. 


S. 28. 


15—2 
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Ss. 28, 29. contract shall bar the suit.'' If a suit is brought in respect of any 

such subject, it must be shown by the defendant, before he could rely 
upon the section as a bar to the suit, that the agreement is still 
operative (/), and that the plaintiff has refused to perform it. The 
mere act of filing the plaint is not such a refusal (j). 

Remedies for breach of agreement to refer.—There are three 
remedies open to a party to a reference for breach of the agreement. 
He may sue for damages for the breach, or he may have the agreement 
specifically ])erformed in the manner provided by the Code of Civil 
Procedure (/ ), or he may plead the agreement in bar of any suit that 
may be brought against him in violation of the terms of the agreement, 
as provided by the Specific Relief Act. s. 21. But the provisions of the 
Code and oi the Sp(*cific Relief Act liave no operation wherever the 
Indian Arbitration Act applies (1). Both these remedies, however, are 
still available, but in a somewhat different form, under the provisions 
of the Arbitration Act. 


Conventional restrictions of evidence.—^An agreement purporting 
to prevent the ordinary evidence of payment between the parties from 
being received has been disregarded as being an unwarrantable inter¬ 
ference with the jurisdiction of the Court. AVhere a bond contained a 
stipulation enabling the obligee to treat ns a nullity payments not 
endorsed in writing on the bond, it was held that the stipulation was 
against good conscience and did not preclude the obligor from proving 
payments alleged to have been made by him by oral evidence (»#). 
Such a stipulation “ cannot be permitted to control Courts of justice 
as to the evidence which, keeping within the rules of the general law 
of evidence in this country, they may admit of payments. There is 

nothing in that law which would warrant our Courts in excluding 
direct oral evidence of payment.'* 


Agreomonts void 29.—Agreements, the meaning of which 

or utKortaintj. Certain, or capable of being made 

certain, are void {n). 


(i) Tahal v. Bhheshar 8 All. 57 ; 
SIteoambar v. Deodat (1880)!) .Ml. 108, 172. 

(j) Koomud Chunder Dass v. Chundcr 
Kant Mookerjee (1870) T) Cal. 408; 
Tahal V. Bisheshar (1886) 8 All, 57. 

(X') See iSehed. II., cIs. 17, 10. 


(/) Sec s. 3 of tho Act, 

(m) Xarayan Vmlir Patil v. Motilal 
Bamdas (1875) 1 Bom. 45, 

(») It is really too obvious that whore 
a proposal is aecopted by acting upon it 
the absence of an express neceptenco 
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Illustrations, 

(a) A. agreea to sell to B. “ a hundred tons of oil.” There is nothing 
whatever to show what kind of oil was intended. The agreement is void for 
uncertainty. 

(b) A. agrees to sell to B. one hundred tons of oil of a specified descrij)- 
tion, known as an article of coramoroe. There is no uncertainty hero to 
make tlie agreement void. 

(r) A., who is a dealer in cocoanut-oil only, agrees to sell to B. “ ujif 
hundred tons of oil.’' The nature of A.'s trade affords an indication of the 
meaning of the words, and A. has entered into a contract for the sale of on<* 
hundred tons of coeoan\it-oil. 

(d) A. agrees to sell to B. all the grain in my granary at Ramnagar. " 
'There is no uncertainty here to make the agreement void. 

(e) A. agrees to sell to B. “ one thousand maunds of rice at a price to l)e 
fixed hy C.” As the price is callable of being made certain, there is no 
uncertainty here to make the agreement void. 

(f) A. agrees to sell to B. “ my white horse for rupees five hundred or 
rupees one thousand.” There is nothing to show which of the tu o prices was 
to be given. The agreement is void. 


Attempts have been made to impugn pre-emption agreements of 
a kind quite common in India on the ground of uncertainty. 8ee 
Aulad Ali V. Ali Athar (1927) 49 All. 527 ; 100 I. C. 683 ; Basdeo Rai 
V. Jhagnt Rai (1924) 46 All. 333; 83 I. C. 390. The objection is not 
intelligible to a merely English legal mind. These cases were compli¬ 
cated with objections on the ground of perpettiity, see p. 263, below. 


Ambiguous contracts. —The text and (with one addition) the 
illustrations of this section follow the draft of the Indian Law Commis¬ 
sioners with only formal variation. As the illustrations are plain, 
and sufficient to explain the meaning of the section, it seems useless 


to add others from English decisions. 


Sec. 93 of the Evidence Act provides that when the language of 
a document is ambiguous or defective no evidence can be given to 
explain or amend the document. See also ss. 94—97 of the same Act. 
Neither will the Court undertake to supply defects or remove ambi¬ 
guities according to its own notions of what is reasonable ; for this 
would be not to enforce a contract made by the parties, but to make 
a new contract for them. The only apparent exception to this principle 
is that when goods are sold without naming a price, the bargain is 
understood to be for a reasonable price. This was probably introduced 
in England on the assumption that there was an ascertainable market 
price, and then extended to all cases. 


S. 29. 


does not make the contract uncertain, Ckait Bam {lQ2d) 117 1. C. 271 j A. I. R. 

see p. 59, above: Indraraj Singh v. 1929 Nag. 194. 
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Sec. 21 of the Specific Relief Act overlaps this section, see our 
Commentary thereon below. 

Where the defendants, describing themselves as residents of a 
certain place, executed a bond and hypothecated as security for the 
amount ‘'our property, with all the rights and interest” (o), it was 
held that the hypothecation was too indefinite to be acted upon. The 
mere fact that the defendants describe themselves in the bond as 
residents of a certain place is not enough to indicate their property in 
that place as the property hypothecated. If they had described 
themselves as the owners of certain property it would then have been 
reasonable to refer the indefinite expression to the description (p). And 
where the defendant passed a document to the Agra Savings Bank 
whereb}’- he promised to pay to the manager of the bank the sura of 
Rs. 10 on or before a certain date “ and a similar sum monthly every 
succeeding month,” it was held that the instrument could not be 
regarded as a promissory note (q), as it was impossible from its 
language to say for what period it was to subsist and what amount 
was to be paid under it (r). Similarly it has been held that a stipula¬ 
tion in a paffa (lease) whereby the tenant agreed to pay whatever 
r(Mit the landlord might fix for any land not assessed which the tenant 
might take up (presumably without permission) is void for uncer¬ 
tainty. Lhulcr such a paffa, the landlord might fix any rent he liked, 
and the tenant might be liable for an unreasonable rent beyond the 
value of the land (s). But where the proprietor of an indigo factory 
mortgaged to B. all the indigo cakes that might be manufactured 
by the factory from crops to be grown on lands of the factory from 
the date of the mortgage up to the date of payment of the mortgage 
debt, it was held that the terms of the mortgage were not vague, and 
that the mortgage was not void in law (i). It has been suggested that 
an agreement is too uncertain to be enforced if no limit to the time for 


(o) The original words were hakiyat 
upnt kul haq haquk. 

{p) Dcojit V. Pifambar \ AH. 275. 

(?) A promissory note is an instru- 
mont in writing (not being a bunk note 
or a currency note) containing an un¬ 
conditional undertaking signed by tho 
maker to pay a certain sum of money 
only to, or to tho order of, a certain 


person, or to tho bearer of tho instru¬ 
ment. See Negotiable lustrumenta Act 
XXVI of 1881, s. 4. 

(r) Carter v. The Agra Savings Bank 
(1883) 5 All. 562. 

(«) Bama-sami v. Bajagopala (1887) 11 
Mad. 200. 

(0 Baldeo Parshad v. Miller (1904) 31 
Cal. 667, 676—678. 
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performance is expressed or can be inferred from the natuK^ of the Ss. 29, 30. 
case. This does not appear aceei)table as a genera] pro])osition (?0- 


30.—Agreements by way of wager are void ; and no suit 

Agreements by stall be brought foT recovering anything 
M^ay of Meager void, alleged to be wou on any wager, or entrusted 

to any person to abide the result of any game or other 

uncertain event on which any wager is made. 

This section shall not be deemed to render unlawful a 


subscription or contribution, or agreement to 

Exception in i •r j. n ^ j t • , 

favour of certain suDscriDe 01 Contribute, made or entered into 
raein|. 0^^ toward any plate, prize or sum of 

money, of the value or amount of five 
hundred rupees or upwards to be awarded to the winner 
or winners of any horse-race. 

Nothing in this section shall be deemed to legalise any 


Section 294a of 
the Indian Penal 
Code not affected. 


transaction connected with horse-racing, to 
which the provisions of section 294a of the 
Indian Penal Code apply. 


Wagering contracts.— This section represents the whole law of 
wagering contracts now in force in British India, supplemented in 
the Bombay Presidency by Act III of 1865. It superseded Act XXI 
of 1848 (an Act for avoiding wagers). That Act was based principally 
on the English Gaming Act of 1845 (8 & 9 Viet. c. 109), s. 18, and was 
repealed by the Contract Act (see the schedule to the Act). Before 
the Act of 1848 the law relating to wagers in force in British India was 
the Common Law of England. By that law an action might be main¬ 
tained on a wager, if it was not against the interest or feelings of third 
persons, did not lead to indecent evidence, and was not contrary to 
public policy (v). 

There is no technical objection to the validity of a wagering 
contract. It is an agreement by mutual promises, each of them 


(w) See Muhammad Jan v. Fazal-ud- Doolubdass Pettamberdass v. RamloU 
din (1924) 46 AH. 514; 85 I. C. 482; Tkackoorseyda.ss (1850) 5 M. I. A. 109; 
A. I. R. 1924 All. 667 (opinions divided). Rughoonauth v. Manickchund (1856) 6 
(v) RamloU Thackooraeydaes v. Soo- M. I. A. 251. 
junmull DhondmuU (1848) 4 M. I. A. 339 ; 
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S. 30. conditional on the hat^pening or not happening of an unknown event. 

So far as that goes, promises of this form will support each other 
as well as any other reciprocal promises. It would have been better 
if the Courts in England had refused, on broad grounds of public 
policy, to admit actions on wagers ; but this did not occur to the 
Judges until such actions liad become common ; and, until a remedy 
was provided by statute, they could only find reasons of special 
public policy in special cases, which they did with almost ludicrous 
ingenuity (w). 


What is a wager ?—A wager has been defined as a contract by A. 
to pay money to B, on the happening of a given event, in consideration 
of B. paying [this should be “ promising to pay ”] to him money on the 
event not happening (a). But Sir William Anson’s definition, “a 
promise to give money or money’s worth upon the determination or 
ascertainment of an uncertain event,” is neater and more accurate. 
To constitute a wager “ the parties must contemplate the determina¬ 
tion of the uncertain event as the sole condition of tlieir contract. One 
may thus distinguisli a genuine wager from a conditional promise or a 
guarantee ” ; Anson, Law of Contract, 17th ed. 221, 222. “ But if one 
of the parties has the event in his own hands, the transaction lacks an 
essential ingredient of a wager ” {ij). “ It is of the essence of a wager 

that each side sliould stand to win or lose according to the imcertain 
or unascertained event in reference to which the chance or risk is 


taken ” (•). 

In AJamia v. Posilive Government Seeurily Life Assurance Co. (a), 
a case of life insurance, Fulton J., said : '' What is the meaning of 
the phrase ' agreements by way of wager ' in s. 30 of the Contract Act ? 
. . . Can it be that the words mean something different in India 

o 

from what the corresponding words ‘ agreements by way of wagering ’ 
mean in England ? I do not see how such an argument can be main¬ 
tained, or how the fact that 14 Geo. III. c. 48 is not in force in India 


(»') Pollock Contract, 9th cd. S80, and 
Hcc for the history' of English legislation, 
Anson, 17th cd. 22t sqq, 

(.r) Hampden v. ]\'ahh {\SlCi) 1 Q. B. D. 
180, 102. Sco also per Lord Brampton in 
Carhll V. Carbolic Smoke Hall Co. [1802] 2 
B. 4S4, 400, ami Anson, 17th ed. 223. 
{//) 1 er Birdwood .T. iri Hayabhai 


Tribhovamlas v. iMkhmichand Panochand 
(1885) 0 Bom. 358, 303 (after citing tho 
passage from Sir \V. Anson ns it stood in 
an earlier edition). 

{::) Per Jenkins C. J. in Sassoon v. 
Tokersey (1004) 28 Bom. OIG, p. 621. 

{a) (1808) 23 Bom. 191. 
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affects the question. In Hampden v. ]Vahk (b), Cockbuni C. J. 
defined a wager as a contract by A. to pay money to B. on the happen¬ 
ing of a given event in consideration of B. paying money to him on the 
event not happening, and said that since the passing of 8 & 9 Viet, 
c. 109 there is no longer as regards action any distinction between 
one class of wager and another, all wagers being made null and void 
at law by the statute. In Thacker v. Hardy (c). Cotton L. J. said 
that the essence of gaming and wagering was that one party was 
to win and the other was to lose upon a tuture event, which at the 
time of the contract was of an uncertain nature ; but he also pointed 
out that there were some transactions in which the parties iniglit 
lose and gain according to the happening of a future event which 
did not fall within the phrase. Such transactions, of course, arc 
common enough, including the majority of forwanl purchases and 
sales {d). 

“ A certain class of agreements such as bets, by common consent, 
come within the expression ‘ agreements by way of wagers.’ Other' 
such as legitimate forms of life insurance, do not, though, looked at 
from one point of view, they appear to come within the definition of 
wagers. The distinction is doubtless rather subtle, and probably lies 
more in the intention of the parties than in the form of the contract. 
In such doxibtful cases it seems to me that the only safe course for the 
Comts in India is to follow the English decisions, and that when a 
certain class of agreement has indisputably been treated as a wagering 
agreement in England it ought to receive the same treatment in 
India ” (e). 

“ By way o£ wager.” —There is no distinction between the expres¬ 
sion gaming and wagering,” used in the English Act and the Act of 
1848, and the expression “ by way of wager,” used in this section (/). 
The cases {g), therefore bearing on the expression used in those Acts 


Nanjee (1901) 29 Cal. 461 ; L. R. 28 
I. A. 239. 

((?) See especially The Universal Stock 
ExchangCy Ltd. v. Strachan [1896] A. C. 
166, and In re Gieve [1899] 1 Q. B. 794, 
both decided under the English Act of 
1845. 


(6) (1875) 1 Q. B. D. 189. 

(c) (1878) 4 Q. B. D. 685, 695. 

(d) See notes below, “ Speculative 
transactions,” p. 244. 

(c) See Trimble v. Hill (1879) 5 App. 
Ca. 342 ; and Katkama Nalchiar v. Dora- 
singu (1875) L. R. 2 I. A. 169. 186. 

(/) Kong Yee Lone Co. v. Loxvjee 


S. 30. 
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arc still useful in construing the expression “ by way of wagor,” used 
in the present section. 

Wagering eontjacts may assume a variety of forms, and a type 
with which the Courts have constantly dealt is that which provides for 
the payment of differences (h) in stock transactions, with or without 
colourable ]>rovisions for the completion of purchases, Such provi¬ 
sions, if inserted, will not prevent the C^ourt from examining the real 


nature of the agreement as a whole (?‘). “ In order to constitute a 

wagering contract neither party should intend to perform the contract 
itself, but only to pay the differences ” (j). It is not sufficient if the 
intention to gamble exists on the part of only one of the contracting 
]>arties. ’* (’ontracts are not wagering contracts unless it be the 
intention of both contracting parties at the time of entering into the 
contracts under no circumstances to call for or give delivery from or to 
each other ” (A), It is not necessary that such intention should be 
expressed. “If the circumstances are such as to warrant the legal 


inference that they never intended any actual transfer of goods at all, 
but only to pay or receive money between one another according as the 
market price of the goods should vary from the contract price at the 
given time, that is not a commercial transaction, but a wager on the 
rise or fall of the market.’ This was laid down by the Judicial Com¬ 
mittee in KoHfj Yee Lone & Co. v, Lotrjee ^anjee (?) on appeal from the 
Court of the Recorder of Rangoon. The plaintiff in that case was a 
rice trader ; the defendants were rice millers, having a small mill 
capable of putting out 30,000 bags in a month. .During seven weeks 
in June, July, and August, 1899, the defendants entered into several 
contracts with the plaintiff for the sale to him of 199,000 bags of rice 


(/() Doshi Talakfihi v. Shah Vjnmsi 
Velsi (1889) 24 Bom. 227, 229. 

(0 lie Oieve [1899J 1 Q. B. 794, C. A. 

(j) Perosha v. Manekji (1898) 22 Bom. 
899, 903 : The Universal Stock Exchange 
V. Strachan [189G] A. C. 10(1; Kshoot 
Doss V. Venkafasubba Uau (1895) 18 
^lad. 30b; Sukhderdoss v. Qovindoss 
(1928) L. R. 55 I. A. 32; 107 I. C. 20; 
A. I. R. 1928 P. C. 30, a case of patti 
patti transactions in Madras. 

(^:) J. H, Tod V. Lakhmidas (1892) 
16 Bom. 441, 445, 446 ; Ajudhia Prasad 


V. Dihnan (1902) 25 All. 38; Sassoon 
V. Tokerscy (1904) 28 Bom. 616 ; Moiilal 
V. Govindram (1905) 30 Bom. 83; 
mukhroi v. Narotamdass (1907) 9 Bom. 
L. R. 125 ; Kcsarichand v. Mertcanjet 
(1899) 1 Bom. L. R. 263; Meghji v. 
Jalhowji (1910) 12 Bom. h. R. 1072. 
Tlicrofore a contract cannot Ix) made a 
wager by matter s\ibscqnent : Pangasa 
V. JIukumchand (1929) 120 I. C. 406. 

(/) (1901) 29 Cal. 461, 467 ; L. R. 
28 I. A. 239. 
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at various prices, aggregating upwards of five crores of ru]>ees, and the 
latest delivery was to be on 7th October, 1899. The rice was to be 
delivered from amongst a number of specified mills, in which the 
defendants’ mill was not included. In the same year, by fourteen 
contracts, ranging in time from January to the end of August, the 
defendants sold to the plaintiff 22,250 bags or rice, to bo delivered 
from the defendants’ mill. The latter contracts were all duly fulfilled 
by delivery and payment. None of the former contracts were ])er- 
formed, and the defendants passed to the plaintiff a promissory note 
for ‘‘ difference on rice.” In a suit upon the note it was held by the 
Recorder of Rangoon that there was no common intention to wager 
and that the plaintiff M^as entitled to succeed. The judgment was 
reversed by the Judicial Committee on appeal, on the ground that the 
consideration for the note was a number of wagering contracts within 
the meaning of the present section. Their Lordships observed : Now 
the output of the firm itself would not be much over 60,000 bags during 
the currency of the contracts : and they (defendants) had dealings 
with other persons besides the plaintiff. The capital of the firm as 
stated was a trifle more than a lac of rupees. The cost of the goods 
would be that amount multiplied five hundredfold. It is possible for 
traders to contemplate transactions so far beyond their basis of trade, 
but it is very unlikely. In point of fact, they never completed, nor 
were they called on to complete, any one of the o.stensible transactions. 
The rational inference is that neither party ever intended completion. 
When the two classes of contracts are compared, the one class suitable 
to traders, such as the defendants, and fulfilled by them, the other 
extravagantly large and left without any attempt at fulfilment, the 
rational inference is strengthened into a moral certainty.” Similarly 
in Doshi Talakski v. Shah Ujamsi Veils (m) certain contracts were 
entered into in Dholera for the sale and purchase of Broach cotton, a 
commodity which, it was admitted, never found its way either by pro¬ 
duction or delivery to Dholera. The contracts were made on terms 
contained in a printed form which incorporated the rules framed by 
the cotton merchants of Dholera. Those rules expressly provided for 
the delivery of cotton in every case, and forbade all gambling in 
differences. The course of dealings was, however, such that none of 
the contracts was ever completed except by payment of differences 


S. 30. 


(m) (1899) 24 Bom. 227. 
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hetwecii tin* contiiu-f |>ri<(‘ and tin* market price in Bombay on the 
vaida (settlenu^nt) day. It was hold upon these facts that the contracts 
were })y way of wager within llie meaning of this section. Jenkins C. J. 
said : “ Here in (vich cast* the contract was made at Dholera, between 
men of ])hoI(*ra. and under the ink's of Dhok'ra. and from the evidence 
we know tiiat the witn(*ss<*s wlio liave bet'ii ea!I(*d have not 1)een able 
1 o indicate vitli certainly or e\'en to suggest, with one doubtful excep- 
litjii, a single instanet* sinct* the formulation of those ruk's in 1892 in 
whicJi any one of tin* numerous contracts similar to that with which 
we an* now dealing has been com]>k*t(*d otherwise than by payment of 
difl’en'iices. Is it an unnatural (tr strained inference to draw from these 
facts that behind these a})parent]y innocent documents there is a tacit 
and recognised understanding according to wliich parties who enter 
into tliesc* contracts do so without any intention of performing them 
otherwise than they have consistently and without exception been 
performed, that is to say, by payment of differences ? In my opinion 
that is th(* reasonable and natural inference to be drawn : it agrees 

C* 

witli tin* experience of tlu* past; and it represents the actual results in 
the particular instanc(*s we are now considering. ' On the other hand, 
the modus opemudi may be such as to raise a presumption against the 
existence of a common intention to wager. This infrequently happens 
when agreements of a speculative character are entered into through 
the medium of brokers, and when, according to the practice of the 
market, the principals are not brought into contact with each otlier, 
nor do they know the name of the person with whom they arc con¬ 
tracting, until after the bought and sold notes are executed. Under 
circumstances such as these, when a party launclies his contract orders 
he does not know with whom the contracts would be made (»). And 
this presumption is considerably strengthened when the broker is 
authorised by the principal to contract witli third persons in his (the 
broker s) own name ; for the third person may in such case remain 
undisclosed even after the contract is made (o). But the presumption 
may be rebutted by evidence of a common intention to wager, though 
the contract has been brought about by a broker. Thus in Eshoov 
Doss V. T enlatasubba Rau (p) the same broker had acted for both the 


(«) J. U. T(mI V. Liikhmuln^ (1802) lO 800; v. (1004) 28 Bom. 

lioni, 441, 44(). 

(<.) I'rrnsha v. Manckji {mH) 22 IV.m. (/.) (181)5) IS M.ul, SOU. 
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plaintiff and the defendant, and it was found that, though the parties 
were not brought into contact at the time defendant contracted to sell 
Government paper to plaintiff, each had made inquiry beforehand of 
the broker, not whether the other would be able to deliver Government 
paper, but whether he would be able to pay differences, and this 
circumstance, along with other circumstances, was deemed sufficient 
to establish that the intention on either side was to pay differences 
only. The presumption against a wager was applied in a case where 
the transactions were in Government paper to the extent of about 
half a crore of rupees, and the plaintiff w'as both stockbroker and 
stockjobber, and the defendant was a stockjobber. The magnitude of 
the transactions in the case was set up by the defendant to su])port 
the contention that the transactions were by way of wager, and 
reliance was placed on the Privy Council decision in Koag Yee Lone\ 
case, cited p. 234 above. But the contention was overruled and the Court 
said : In the Privy Council case the defendant was a rice miller or 
a producer by trade, and the wager related to quantities of rice enor¬ 
mously out of proportion to his output and capital, deliverable at 
option from a number of specified mills. Here there is, I think, suffi¬ 
cient proof that the defendant was known in the market as the largest 
of jobbers (< 7 ), and the capital available for the purchases which he 
bargained for was at least presumably to be supplied by the constituents 
for whom a jobber is ordinarily supposed to be acting ’’ (/ ). 

Exception has been taken to the words “under no circum¬ 
stances ” which occur in the following passage in the judgment 
of Farran J. in the case of J. H. Tod v. Lakhmidas (5), referred 
to above : ‘' Contracts are not wagering contracts unless it be the 
intention of both contracting parties at the time of entering into the 
contracts under no circumstances to call for or give delivery from or 
to each other.” 

On this Bachelor J. observed in Motilal v. Govindram (/) : “ It 
may perhaps be doubted whether the phrase ‘ under no circumstances’ 
which does not appear to have been prominently brought before the 
Court of Appeal in Boshi TalakshVs case (^^), is not rather an over- 


{q) The evidence showed that seven 
lacs would be a small day’s turnover for 
a big jobber in an active market. 

(r) Dady v. Madhuram (1903) 5 Bom. 


L. R. 768. 

{s) (1892) 16 Bom. 441, 445. 

(0 (1903) 30 Bom. 83, at p. 90. 
(«) (1809) 24 Bom. 227. 
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statement of the requirements of the law ; and upon this point I would 
refer to the decision in In re Gieve ” (f). And Daver J. said in Hur- 
invkhrai v. Narotaindass (^e) : “I have no hesitation in saying that the 
expression ' under no circumstances ’ is much too wide, and if the 
words of Mr. Justice Farran were to be taken too literally, their effect 
would be to render the 2 )rovisions of s. 30 of the Contract Act more of 
less nugatory.” On the other hand, Beaman J. said in a later case, 
“ I think that the dictum of Farran J., subjected to rigorous analysis, 
will be found to be perfectly correct, I believe that before a Court 
can hold a contract, on the face of it genuine, or at any rate not clearly 
wagering as the contract in In re Gievc (x) was, to be a wagering con¬ 


tract, the Court must be satisfied that the intention of the parties was 
in no circumstances eitluu’ to give or take delivery ” (y). In In re 
GievCy referred to above, the contract in terms gave the buyer an 
option to demand delivery upon the payment of a small excess com¬ 
mission. It was argued that, even if the contracts were for the pay¬ 
ment of differences only, the power in either party to turn them into 
real contracts by insisting upon delivery prevented them from being 
wagering contracts, but the Court of Appeal disallowed the contention. 
Bindley M. R. said “ It is a gaining transaction plus something else.” 
The case must be distinguished from that of a forward contract for 
the sale of goods, with the condition that if the seller fails to give the 
delivery ordtT in time tin* contracts shall be settled bv payment of the 
di^erence betwetm the contract rate and the market rate prevailing on 
the due date. In such a case, if the seller forwards the delivery order 
in time to the buyer, no question arises as to payment of differences, 
and the contract, it has been held, is not a wagering contract. As 
observed by Scott C. J., ‘‘ There is no authority for the proposition 
that because under tlie t(‘rms of a contract an obligation to pay or 
receive diffcuenccs may arise on the happening of a paiticular event, 
the contract is void as a wager. If that event does not arise. Such a 
result would be inconsistemt with the principle underlying s. 57 of the 
Indian Contract Act (c). But what if the seller fails to send the 


{V) [ISODJ 1 Q. n. 794. C. A. 

(«’) (11)07)9 Hnm.L. K. 11*."), at jtp. \:U\, 
I'M. 

{X) [1899J 1 Q. n. 794. 

(y) Mathuauhs v. A'ama^hslundar 


(1909) 11 Horn. I.. U. 997. at p. 1004. 

(:) Xtntxtdd<h(in 1,‘ar v. MiUhuradtVi 

(1910) 1l* Uoiii, \j. U. 105S. in appeal fmin 
Mattfunnhs v. (1909) 11 

Horn. 1.. K. 997. 
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delivery order in time, in which case the contract is to be settled by 
payment of difference ? The point arose in Chawfsey v. Gill & Co. (a), 
where it was held that in such a case the agreement was by way of 
wager. That was a case of a forward contract for the sale of cotton with 
the condition that “ if before the maturity of the contract either party 
thereto shall suspend payment or become bankrupt or insolvent, the 
other party . . . shall be bound to forthwith close the contract, and 
when the contract is thus closed, the measure of damages shall be the 
difference between the market price current at the time of closing for 
similar goods for delivery at the time named in the contract so closed 
and the rate named in the contract . . . the damages ascertained as 
aforesaid shall become at once payable to or by the party closing the 
contract.'’ The seller suspended payment before the due date, and 
subsequently sued the buyer to recover the difference. Tyabji J. held 
that the contract was not a wager. In appeal it was held that the 
contract was a wager {aa). 

Teji Mandi Transactions.—In a Bombay case Beaman J. held 
that teji mandi transactions were transactions b}^ way of wager, and 
they were void under this section (b). In a later case, where fuller 
evidence was adduced, the learned Judge said; “I still, however, 
adhere generally to the view that in this country the rule ought to be 
that transactions shown to be teji mandi are wagering transactions, 
and that the onus of proving that they are not would lie heavily 
indeed upon the party so alleging ” (c). The learned Judge observed 
that there might be exceptional cases in which teji mandi, like the 
Liverpool double option, might represent fair business dealings. But 
this case has b?en adversely commented upon and the usual test of 
common intention to give and take delivery applied (d). The above 
decisions were considered in a recent case where it was held that the 
mere fact that a transaction was teji mandi did not make it a wagering 
transaction ; to constitute it a wager it must be proved that there was 


(«) (1905) 7 Bom. L. R. 805, in appeal 
from 7 Bom, L. R. 154. 

(aa) Hira Lai XJmrao Singh v. Sri 
Mam-Brij Mohan Lai (1925) 86 I. C. 656 ; 
A. I. R. 1925 All. 102 is merely on the 
question of fact whether the plaintiff was 
principal or agent. 

(fc) Ramchandra v. Oangabison (1910) 


12 Bom. L. R. 590. 

(r) Ji'ssiratn v. Tulsidfif; (1913) 37 Bom. 
2f>4. at p. 272. 

(f/) Mauilal iJharamisi v. Allibhai 
Ckagla{\^22) 47 Bom. 263 ; 24 Bom. L. R. 
812: 68 T. C. 481. Seealso Manubhai v. 
Keshavji (1922) 24 Bom. L. R. CO; 65 
I. C. 682. 
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a common intention to pay differences only. And this, it is submitted, 
is the correct rule (c). 

Agreements between Pakka Adatia and his constituents.—It was 

at one time held in some Bombay cases that a pakka adatia was 
merely the agent of his constituent, and that therefore no transaction 
between them could be a wagering transaction. In Bhagivandas v. 
Kanji (f), however, it was held on the evidence of custom that as 
regards his constituent th(* pakka adatia was a principal and not a 
disinterested middleman bringing two principals together. Since 
that decision it has been held by the High C’ourt of Bombay in two 
cases that a transaction between a pakka adatia and his constituent 
may be by way of wager like any other transaction between two 
contracting parties, and that the existence of the pakki adat relation¬ 
ship does not of itself negative the possibility of a contract being a 
wagering contract as between them (g). One of those cases was taken 
to the Privy Council, and though the decree of the High Court of 
Bombay was reversed, the Judicial Committee, Privy Council, taking 
a different view of the facts, the principle laid down by the Bombay 
High Court was affirmed by that tribunal (h). 

Agreements collateral to wagering contracts. —Thus far our obser¬ 
vations are confined to suits between the principal parties to a contract. 
Different considerations apply where the suit is brought by a broker 
or an agent against his principal to recover his brokerage or com¬ 
mission in respect of transactions (Mit(*red into by him as such, or for 
indemnity for losses (/) incurred by him in such transactions, on 
behalf of his principal. 


(c) Dhammsi v. Allibhii 

('ha<jla (Ii)22) 47 Rom. 2(i:t; 24 Bom. 
L. K. 812: (>8 I. 0. 481; approved, 

Sobhogmal (iinnuml v. M ukundchatid 
Balia (1920) L. K. 59 I. A. 241 ; Bam 
Prasad v. Bnuji ImI (1927) 50 All. 115; 
102 I. C. 218. 
if) (1905) 90 Rom. 205. 

(fj) Burjorji v. Bha<jwandas (1914) 98 
Bom. 204; 20 I. C. 894; Chhogmal v, 

{1915) 99 Rom. 1 ; 24 I.C. 749. 
(/i) Bhagteandas v. Burjorji (1918) 
L. K. 45 I. A, 29, 42 Rom. 979 ; 44 I. C. 
284. See niso 4fanilnl Baghunath v. Badhn 


Kisson Bamjiu'an (1921) 45 Rom. 986 ; 62 
I. C 961. 

(*) St'o s. 222 below, which provides 
that the principal is bound to indemnify 
the agent against the consequences of 
all lawful acts. Since a wagering con¬ 
tract is void, and not unlawful, tho 
principal, when sued, cannot bo dis¬ 
charged from liability on tho ground 
that tho loss on betting paid by his agent 
was tho consequenco of an unlawful act; 
Tela Mai v. Subha Singh (1880) Punj. 
Rec. no. 90 ; Bagnath Sahal v. Jfam Raj 
(1805) Pnnj, Rec, no, 80, 
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Apart from a Bombay enactment to be presently noticed there 
is no statute which declares agreements collateral to wagering con¬ 
tracts to be void. Nor is there anything in the present section (j) to 
render such agreements void. It has accordingly been held that a 
broker or an agent may successfully maintain a suit against his prin¬ 
cipal to recover his brokerage, commission, or the losses sustained by 
him, even though contracts in respect of which the claim is made are 
contracts by way of wager (^). It does not follow because a wagering 
contract is void that contracts collateral to it cannot be enforced. 
“ The fact that a person has constituted another person his agent to 
enter into and conduct wagering transactions in the name of the latter, 
but on behalf of the former (the principal) amounts to a request by the 
principal to the agent to pay the amount of the losses, if any, on those 
wagering transactions (1) and if such payment is made, the agent is 
entitled to recover the amount from him. Conversely, an agent who 
has received money on account of a wagering contract is bound to 
restore the same to his principal (ni). On the same principle a suit will 
lie to recover a sum of money paid by the plaintiff for the defendant 
and at his request, though such sum represents the defendant’s loss on 


(j) The expression void " in the sec¬ 
tion does not mean unlaw-fnl : Pringle 
V. Jafer Khan (1883) 5 All. 443, 
445; iSkibhoynal v. Lachman Da'^ (1901) 
:i3 All. 165, 166; Jnggernauth Sew 
Bux V. Ram Dayal (1883) 9 Cal. 791, 
796. 

{k) Shibho Mai v. Lachman Das (1901) 
23 All. 165 ; Jagat Karain v. Sri Kishan 
Das (1910) 33 All. 219 ; Bis/icshar Dayal 
V. Jwala Prasad (1914) 36 All. 426; 
Bisdhi Chand v. Kacchhu Mai (1923) 45 
All. 503; Daya Ram v. Murli Dhar 
(1927) 49 All. 926; 102 I. C. 605; 25 
All. L. J. 693 ; Chekka v. Oajjila 
(1904) 14 Mad. L. J. 326 ; Ragymth Sahl 
V, Mam Raj (1895) Funj, Kcc. no. 80; 
Telu Mai v. Subha Singh (1880) Punj. 
Rec. no. 90. Much more can the principal 
recover from the agent money deposited 
with him as security : Hardeo Das v. 
Ram Prasad (1926) 49 All. 438; 100 I. C. 
774; A. I. R. 1927 All. 238. 

i.o. 


(/) Parakh Govardhanbhai Haribhai v. 
Ransordas Dydabhdhas (1875) 12 B. H. C. 
51, 57. This case, though decided in 
1875, was not decided under Bombay 
Act III of 1865, as the agreement sued 
upon was entered into before that Act 
came into operation. See also Tribhuvan- 
das V. Motilal (1863) 1 B. H. C. 34. Both 
these cases followed Joraverytial Sivla 
V. Dadabhai Bcraynji, decided by Sir M. 
Sausse C. J. in the Supreme Court of 
Bombay on its Plea side on 14th April, 
1859. The agent's right to recover is, 
of course, limited to payments actually 
made and enforceable liabilities incurred, 
see Mntsaddi Lal Sewa Ram v. Bkagirfh 
(1929) 115 I. C. 424; 10 Lah. L. J. 522; 
A. I. R. 1929 Lah. 375, and note on 
s. 222, p. 623 below. 

(m) Bhola Nath v. Mul Chand (1903) 
25 All. 639; Debt Sahai v. Ganeshi Lai 
(1901) Punj. Rec. no. 46. 

10 
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the defendant to pay off a gambling debt (p) is recoverable. Such 
transactions are neither against the provisions of the present section 
nor of s. 23 (q). The law is, however, different in the Presidency 
of Bombay. In that Presidency, contracts collateral to or in respect 
of wagering transactions are prevented from supporting a suit by the 
special provisions of Bombay Act III of 1865 (r). That Act was 
passed to supply the defect which JoravennaJ SiiiaJ v. Daduhhai 
Berawji (r/*) and other similar cases disclosed in Act XXI of 1848 
(which excluded suits on wagering transactions), and to close the 
doors of the Courts of Justice in the Presidency to suits upon contracts 
collateral to wagering transactions wliere such collateral contracts 
have been entered into or have arisen since the Act came into force, a 
purpose which it has effectually answered ” (a*). Secs. 1 and 2 of the 
Act run as follows :— 


»S(*c. 1 : *■ All coiaraits, \vlu*tlu*r l>y spcakini;, oi- othorwi.se 

knowin^^lv mack*, to furtlicr or as.'?i8t the* (‘nterinp into, cIToetMiii, or c*arryin»r 
out agreoments by way of gaming or wagering, and all eoidraets by way 
of security or guarantc*e for the perforinanee of such agreements or con¬ 
tracts, shall he null and void : and no suit shall he allowed in any Court of 
justice for recovering any sum of money paid or payable in respect of any 
such contract or contracts or any such agreement or agreements as aforesaid." 

Nee. 2 : ' No suit shall he allowed in any Covirt of .lustiee for rwovering 

any commission, brokerage fee, or reward in respect of the knowingly effecting 
or carrying out or of the ki\owingly aiding in effecting or in carrying out 
or otherwise claimed or claimable in respect of any such agreements by way 
of gaming or wagering or any such contract as aforesuiid, whether the plaintiff 
in such suit he or be not a party to such last-mentioned agrtH.*ment or eon- 
trait, or for recovering any sum of money knowingly paid or pi^yable on 
account of any persons by way of ci)mmission, brokerage fi*e, or reward in 
respt'ct of any such agreement by way of gaming or wagering or contract as 
aforesaid. ' 


But the transaction in respect of which the brokerage, commission, 
or losses are claimed must amount to a wagering agreement, and it is 


(a) Pringle v. ,/<ifar Khan (ISSIl) o AM, 

44:1. 

(o) Snhharatja v. Dirandra (1884) 7 
Mad. :tni. 

(p) Bam Madhtt \. Kann.'<al 

Ki.shar Dhttsar (I!I0(,I) '2‘2 All. loj. 

(</) '22 .MI. 452, .'iiipra. 

(r) this Act is still in forci*, tlioie.^)) 
Act XXI i)f 1848, of whii’h it fornu'd 
part, has been repealed, and nuist be 
read with the present section so far as 


the Hombav I'n'sidencv is concerned: 

% % 

Dai/ahhal Trlhhamndus v. lMkh}nichan(i 
/^anachantl (1885) Rom. 358, 3C2; 
/VnW/u v. Manek'ji (1808) 22 Rom. 800, 
002 : Ihtshi Talak'<hi v. Shah Pjanmi 
\ rhi (ISOO) 24 Rom, 227, 232. 

(rr) See noti* (/), ]>. 241. 

(s) Per We-itropp J. in 
(forardhanh/iai Uarihhai v. Bansoitins 
Onlabhtiha.^ (1875) 12 R. H. C, 51, 58. 
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no answer to a suit by a broker in respect of such a claim against his 
principal that, so far as the defendant was concerned, he entered into 
the contracts as wagering transactions with the intention of paying the 
differences only, and that the plaintiff must have known of the inability 
of the defendant to complete the contracts by payment and delivery, 
having regard to his position and means. It must, further, be shown 
that the contracts which the plaintiff entered into with third persons 
on behalf of the defendant were wagering contracts as between the 
plaintiff and those third persons (0- It has also been held that a 
deposit paid on a wagering contract cannot be recovered in a case 
subject to the provisions of s. 1 of the Bombay Act, whether the 
person suing is a winner or a loser in the transaction {if). Nor can 
such a deposit be recovered under s. 65 of the Contract Act; “for if 
the agreement was one merely to pay differences, its nature must 
necessarily have been known to the plaintiff and defendant at the 
time when they entered into it, and they must be presumed to have 
known also that it was void (c). An agreement to settle differences 
arising out of a nominal agreement for sale which was really a gamble 
is no less void than the original wagering transaction (?c). 

The result therefore is that, though an agreement by way of wager 
is void, a contract collateral to it or in respect of a wagering agreement 
is not void except in the Bombay Presidency. The Calcutta High 
Court (x) has held that a hundi given to a bookmaker in consideration 
of his withdrawing the maker's name from the Calcutta Turf Club 
and so preventing the maker being posted as a defaulter was valid, 
although the amount of the hundi was the same as that of the unpaid 
bet; but in Bombay such a hundi would be void. In England also 
before the enactment of the Gaming Act of 1892 (55 Viet. c. 9) agree¬ 
ments collateral to wagering contracts were not void. Thus in Read v. 
Anderson {y) a betting agent at the request of the defendant made bets 
in his own name and on behalf of the defendant. After the bets were 

minarayan (1925) 49 Bom. 689 ; 89 T. C. 
885 ; A. T. R. (1925) Bom. 511, 

(x) Leicester d; Co. v. S. P. MuUick 
(1922) 27 C. W. N. 442; followed, W. 
Banvard v. M. M. MooUa (1928) 7 Ran. 
263; 119 I. C. 215: A. I. R. 1929 Rang. 
241. 

iy) (1887) 13 Q. B. D. 779. 


(0 Perosha v. Mavekji (1898) 22 Bom. 
899, 907 ; Sassoon v. Tokersey (1904) 28 
Bom. 616. 

(u) Dayabfiai Tribhovandas v. Lakh- 
michand Panachand (1885) 9 Bom. 358; 
Ramchandra v. Gangabison (1910) 12 
Bom. L. R. 590. 

{v) (1885) 9 Bom. 358, at p. 362. 

(«') Jivanchand Oambhirmal v. Jmx- 
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»nack* and Inst the (kdVndant rev'okcd tlio authority to pay conferred 
upon the betting agent. Xotwithstanding the revocation the agent 
paid the bets, and sued the defendant to recover the amounts thereof. 
It was held, that the defendant having empowered the agent to bet in 
his name, the authority was irrevocable, and that the agent was 
entitled to judgment. The .statute of 1802. passt'd in consequence of 
this decision, is almost to the same effect as the Bombav Act. It is 
int(‘resting to note that the statut(‘ was not passed until twenty-seven 
y(‘ars after the Bombay Act. It may be hop(‘d that in any future 
revision of the Contract Act the ju’ovisinns of the Bombay Act will be 
incorporated in the present section, .so as to render the law uniform on 
this subject in the whole of British India. 


Speculative transactions. —Speculative transactions must be dis¬ 
tinguished from agreements by way of wager. This distinction comes 
into })r(uninence in a class of cases where tiu' contracts are entered into 
through l>rok<Ts. Tlie operandi of tin* defendant in this class of 

cases is, when he enters into a contract of purchase, to sell again the 
same (juantity deliv(*rabh‘ at the same time in one or more contracts, 
either to tin* original vendor or to some one else, so as either to secure 
the profit, or to ascertain the loss, before the caida dav ; and, when he 
(*nters into a contract of sale, to purchase the same quantity bofon* 
the vatda day. This mode of dealing, when the sale and purchase an* 
to ami from tin* sanu* person, has the effect, of course, of cancelling 
the contracts, leaving only differences to be paid. When they are 
to diff*('r<*nt persons, it puts tlie defendant in a position vicariously to 
perform Ids contracts. Tins is, no doubt, a Idghly speculative mode 
of transacting business ; but the contracts are not wagering con¬ 
tracts, unless it be the intention of both coidracting jxirties at the time 
of ent(*ring into tin* contracts. m*ither to call for nor give delivery 

O % 

from or to each other. " Tlu'n* is no law against speculation, as there 
is against gambling " (:). It may well be that the defendant is a 
sp(‘culator who never intendetl to give delivery, and even that the 
plaintiffs did not expect hiin to deliver ; but that does not convert 
a contract, otherwise innocent, into a wager. Speculation does not 


(3) J. II. T(hI V. hikhmidos (1892) 1(» 
Horn. 441. at pp. 445, 44(>. .1 fortiori, 

di'aiings I otwcon stock brokers, whose 
regular rourse of business is periodica! 


settlement of differences, aro not pre* 
siimeil to Ih' wagering agrei'meubs: Sirur 
V. lihamia (1924) 8o 1. C\ 410; A. 1. K. 
I92t> Mad. ,T>0. 
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uecessai'ily involvf a (’•uitrai't bv \va\' uf wawr, anrl to constitute 

• w • 

such a contract a common intention to wager is essential (a). It 
is in cases of the abo\ e description that “ there is a danger of com 
iounding speculation, or that which is [uoperly described as gambling, 
with agreements l)y way of wager ; but the distinction iii the legal 
result is vital (h). This hiodus operamh was adoptt'd bv tlie defen¬ 
dant in lod V. Lak'htutdafi (c). where tin* dealings were in Broach 
cotton. Pero^lta v. Manehji (d) whtu'e the dealings were in (htV(*rnmfnt 
paper and shares of a spinning and weaving company, and in HnsmHut 
V. T()kvrsey(e). where the dealings wen* in American futures. In 
all these cases the contracts were entered iiUo through a broker. 
In the first ut thes(' cases the contracts wen* made bv bom^ht and 

* O 

sold notes, so that the principals would not b<* brought into contact 
with each other until after the bought an<l sold notes wen* executed. 
This would at once raise a presumption against the existence of a 
comwfm intention to wager. In the second and third cases the contracts 
were made by the broker with third persons in his own name on 
behalf of the defendant according to the practice of the trade. Here 
the presumption against the existence of a common intention to wager 
is still stronger, for the defendant may not know at all with whom 
the broker had contracted on his behalf. The broker may be a sutta 
broker or a mere agent for gambling, but this fact is immaterial, 
for he is not a contracting party, and it is the intention of the con¬ 
tracting parties alone that is material in these cases ( /*). In each of 
the above cases it was contended for the defendant that the contracts 
sued u]X)n were wagering contracts, but in each it was held that, 
though the transactions were of a highly speculative character, and 
though, so far as the defendant personally was concerned, he entered 
into the contracts as gambling transactions, there was no evidence 


{(() Bhagwandas y. Bxrjorji 
4r> [. A., 2!», 42 Bom. :i7.3 : 44 I. C. 

284; Kanirar Bhait-Sxhhf/ Xand v. 
Oanpat liai Bam Jiwan (1926) 7 Lah. 
442; 941. C. 304; A.I. R. 1926 Lah. 318. 

(6) Sassoon v. Tokersey (1904) 28 Bom. 
016, 621. 

(c) (1892) 16 Bom. 441. 

{d) (1898) 22 Bom. 899. 

(e) (1904) 28 Bom. 616. 

(/) Perosha v. il/ancfcji (1898) 22 Bom. 


899, 907 ; Sax.soou v, Toker.-^ey (1004) 28 
Bom. 616, 624. The ob.servation in tlu* 
judfiment in Tod v. Lakhmidas 16 Bom. 
at p. 446, that the broker there “ was 
not shown to be a sutta broker though 
no doubt a good many of the contracts he 
negotiated were settled by differences,” 
does not imply that the decision would 
in any way have been affected if the 
broker had been proved to be a sutta 
broker. 
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to show that the other contracting party had also the intention to 
gamble. '' The Indian C’ontraet Act in section 30 provides that agree¬ 
ments by way of wager are void ; but that a transaction may fall 
within this j^rovision of the law then' must be at least two parties, the 
agreement between them must be by way of wager, and both sides 
must be parties to that wager " ((/), In the last two cases the suit 
was by tlie broker as ])laintitt’ to reeovt'r from the (h'h'udant the loss 
paid by the plaintiff on behalf of the deiendant. 

Oral evidence of agreement being by way of wager.— Though an 

agreement in writing may ostensibly be for the purchase ami sale of 
goods deliverable on a certain day, oral evidence is admissible to prove 
that the int(*ntion of the parties was only to pay the difference, the 
burden ol proof, of course, being on the party who alleges that it was 
a wager (//). Such “intention is a "fact " within the meaning of 
s. 3 of the Kvidenc(‘ Act (see cl. 1, illustration (d) ), ami it may be 
provt'd by oral evidence under s. 92, proviso 1, of the same Act, as, if 
proV(‘d. it would invalidate the agreement umler the provisions of the 
si*ction now under eonsideratii)n (/). The same principle has been 
reiterated in reet'iit cases, following the English case of Univertial 
Stock PJd’chatuje, Ltd. v. Strachan{'j). Thus in a Bombay case (/') 
J- - ' Ir ortler to ascertain the real intention of the parties 
the C^ourt must look at all the surroundiny circuntstances, and would 
even go behind a written provision of the contract to judge for itself 
whetlu'i' such provision was inserted merely for the j)urpose of con¬ 
cealing the real nature of the transaction."' And in another Bombay 

case {/) J('id\ins J. said : " The law savs that we must liml. as best 

% 

W(' can. the tnu' intt*ntit»n of the |>arties ; we must not take them at 
their written word, but we must probe among the surrounding cir¬ 
cumstances to iiml out what they really meant. . . . We are not, 
and we must not be. b(.>und by the mere formal rectitude of the docu- 
nu'uts it in tact there lurks behind them the common intention to 


{<j) Snssixm V. (lUUi) L»S Worn. 

(lUi, at p. (121. 

(/() (AtiHjafiu.s V. .hk'isun<lii,s 

25 Rom. I.. R. 52U ; 75 I. V. 1032. 

(0 Annpchuml liinK'hamt v. 

Vgtrchand (ISS8) 12 Rom. 585, (lissontin>‘ 
from Juggvruamh Snr litix v, IU\m Dyni 
(1883) !l Cal. <1)1. Soo al^o Mugmt- 


t>hai v. Mauchfuitthni (18(1(1) 3 R. H. C. 
O. C. 7i». 

(j) 11811(1) A. C. itili. 

(t) f*tn»sha V. Mantlrji (1808) 22 Rom. 
81»U. iHt3. 

(/) Ihhthi Tnlak'shi v. Shoh 
I V/.M (ISaiM 24 Rom. 227. 230. 
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wager, and parties cannot be allowed to obtain from the Courts any S, 30, 
sanction for their wagers merely because they use a form which is not 
a true expression of their common purpose and intention. The [sur¬ 
rounding circumstances] and the position of the parties and the hisforp 
of dealings of this class are legitimate, though not exclusive, matters 
for our investigation into the true intention of the parties." In a still 
later case (ya) Davar J. said : ‘‘ What the Court has to do is not simply 
to look at the transactions as they appear on the face of them, but to 
go behind and beyond them, and ascertain the true nature of the 
dealings between the parties by probing into surrounding circum¬ 
stances and minutely examining the position of the parties and the 
general character of the business carried on by them." In this class of 
suits it would be almost idle to expect to get at the truth unless the 
Court takes the wide.st possible outlook consistent with the provisions 
of the Indian Contract Act ; otherwise the result would be that the 
statute could be violated with impunity by the simple and habitual 
device of cloaking wagers in the guise of contracts ” (n). Thus the 
conduct of the parties in the matter of the transaction in question is 
relevant, for if no delivery is asked for or offered, the presumption is 
that the transaction was a wager on the rise or fall of the market (o). 

In Motilal v. Govindram (p), the fact that the plaintifi took the punch 
rate as the measure of his damages, and not the market rate, was held 
to be a plain indication that the parties never intended to give and take 
delivery. The means and ability of the parties to perform the contract 
in question are also relevant (q). The general character of the plaintifi’s 
business is also material, for if it appears that the normal and regular 
course of the plaintiff’s transaction was to pay and receive differences 
only, the presumption is that the transaction in question was merely a 
bargain for differences. This presumption was applied in a case where 
the plaintiff dealt in several lacs of Government paper, and the evidence 
showed that he neither delivered nor received Government paper 
except on one single occasion just before he brought the suit (r). It 

(w) Hurmukhrai Y. Xarotamfhni ( 7 ) Koh'j Ytc Lone <t- Co. v. Loicji 

9 Bom. L. R. 125, at p. 137. Xanjee (1001) 20 Cal. 461, 467 (foot), 

(n) Per Bachelor J. in Motilal v. 469; Ktsarkhand Merwanjee \ 

Govindram (1906) 30 Bora. 83, at p. 99. Bom. L. R. 263, 264 ; Pero.dia v. Mam kji 

(o) Motilal V. Govindram (1906) 30 (1898) 22 Bom. 899, 907. 

Bom. 83. 95; Eshoor Doss v. Venkata- (r) Eshoor Doss v. Venkutas.ihha Ron 
subba Ran (1895) 18 Mad. 306, 309. (1895) 18 Mad. 306, 308, 309. 

(p) (1906) 30 Bom. 83, 96. 
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was also applied in a case where the plaintiff’s transactions in linseed 
amounted to aboiit 350,000 cM’ts. in two years, and the only linseed 
aetually rhdivered during that period was 2,219 ewts., and that, too, 
under exceptional circumstances ( 5 ). To determine the general 
character of the plaintiff’s business, the Couii ought to inquire how 
other contracts that may have been entered into by the plaintiff with 
the same defendant, or even with third parties, and relating to the 
goods in question, were previously performed by the plaintiff, whether 
payment of differences or by delivery of goods. Thus where it 
appeared that at the vaida for which the contracts in question had 
been made the plaintiff had neither given nor taken any delivery 
of any cotton, it was held that the evidence tendered by the plaintiff 
to show that at other vaidas he had given and taken delivery of cotton 
was admissible, and that the lower Court was wrong in excluding 
this evidence C). ITpon the same principle, evidence is admissible 
to show that in the case of a particular class of contracts, or of con¬ 
tracts relating to a particular commodity, the normal course of dealing 
is to pay differences only. Thus in Motilal v. Govmdram («), where 
the question was whether certain forward contracts between two 
Marwari firms for the sale and delivery of linseed were gambling 
transactions, evidence was admitted which showed that contracts of 
similar form were commonly made in the Marwari bazar in Bombay 
in Sainvat 1957 with no intention of giving or taking delivery of 
linseed, but with the sole object of gambling in diff'erences. This 
evidence was objected to on the ground that it was res inter alios 


aclciy but the objection was overruled, Bachelor J. observing, “In 
admitting this evidence as to the real character of precisely similar 
agreements made under the same conditions of time and place and 
circumstances I do not think that I am straining the provisions of the 
hAddence Act, e.g., s. 7 (ij), and I may call in aid a passage from the 
judgment of Jenkins C. J. in Doshi Talalshrs case (ic); there the 
learned Chief Justice, in speaking of the ‘ surrounding circumstances ’ 
of the agreements in that case, says that these circumstances ‘and 
ihe position of the parties and the history of dealing of this class are 


(.q Motilal V. Oovimlram (PJOli) 30 
liuiii. 83, !)3. 

(0 ChmuhiUil V. SidhnUhrai (!l)05) 25 
Roin. 2111. 

(») (llMKl) 30 Bom. S3. 02. 


(r) “ Facts which . . . constitute the 
state of things under which they (fact-s 
in issue) happened, are relevant.** 

{w) (1800) 24 Bom. 227, at p. 231. 
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legitimate, though not exclusive, matters for our investigation into 
the true intention of the parties/ ” In Doshi Talakshi’s case, it will 
be remembered, the question was whether certain contracts entered 
into in Dholera for the sale of Broach cotton and the delivery thereof 
in Bombay were wagering contracts, and evidence was admitted to 
show that, with one doubtful exception, no contracts similar to those 
in the suit were completed otherwise than by payment of differences. 
In SassooJi v. ToJcersey (x) evidence was admitted which showed that 
imder contracts for the sale and purchase of American cotton incor¬ 
porating the rules of the Liverpool Cotton Association delivery does 
take place to a considerable extent. 

Wagering Policies. —The cases of life insurance and marine 
insurance afford illustrations of another variety of wagering contracts. 
In England a policy of insurance on the life of a person in which the 
insurer has no interest is void by 14 Geo. III. c. 48. That Act forbids 
insurance ‘' on the Life or lives of any person or persons or on any other 
event or events whatsoever wherein the person or persons for whose 
use, benefit, or whose account such policy or policies shall be made 
shall have no interest or by way of wagering or gaming.^' This 
statute does not appear to apply to British India (y). 

In Alatnai v. Positive Government Security Life Insurance Co. (z) 
the High Court of Bombay held that in India an insurance for a term 
of years on the life of a person in whom the insurer had no interest was 
void under this section. In that case the defendant company issued a 
policy for a term of 10 years for Bs. 25,000 on the life of Mehbub Bi, 
the wife of a clerk in the employ of the plaintiff’s husband. About a 
week after Mehbub Bi assigned the poKcy to the plaintiff. Mehbub 
Bi died a month later, and the plaintiff as assignee of the policy sued 
to recover Bs. 25,000 from the defendants. It was held on the evidence 
that the policy was not effected by Mehbub Bi for her own use and 
benefit, but had been effected by the plaintiff’s husband for his own 
use and benefit, and that it was void as a wagering transaction, he 
having no interest in the life of Mehbub Bi. 

In a somewhat later Madras case (a) the plaintiff lent a sum of 


{x) (1904) 28 Bom. 616, 624. 

(y) It is not in the Collection of 
Statutes relating to India, published by 
the Government of India; in 1913—26, in 


three volumes. 

(z) (1898)23 Bom. 191. 

(a) Vappakandu Marakayar v. Anna- 
malt Chetti (1901) 25 Mad. 561. 
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money to the defenrlants on the risk of a ship belonging to them. On 
3rd August, 1896, the defendants passed a writing to the plaintiff 
which, after reciting the loan on the risk of the ship “ now under sail 
to Xicobars " from Negapatani, provitled for the payment by the 
defendants to the plaintiff on 20th March. 1897, of the loan, with 
interest thereon at the rate of 18 per cent, per annum, if the ship 
returned safe to Negapatani after completion of her vmyage, but that 
if she did not return the plaintiff lost his money. The ship had left 
Negapatam on 23rd July. 1896, and was lost at sea three days later. 
In a suit by the plaintiff to recover the amount of the loan on the 
ground that the ship was lost before the date of the agreement, it was 
held that the agreement was by way of wager and void under this 
section. Davies J. said that agreements similar to this were in vogue 
in England up to the time of the passing of 19 Geo. II. c. 37 under the 
names sometimes of fa^nus nauticutn and sometimes usura maritima^ 
but as they were considered to give an opening for usurious and 
gaming contracts, they were forbidden by that statute. 


Promissory note for debt due on a wagering contract. —Agree¬ 
ments by way of wager being void, no suit will lie on a promissory 
note for a debt due on a wagering contract. Such a note must be 
regarded “ as made without consideration ” ; for “ a contract which 
is itself null and void cannot be treated as any consideration for a 
promissory note ” (6). 


Suit to recover deposit. —The prohibition contained in this section 
as regards the recovery of money deposited pending the event of a 
bet applies only to the case of winners. The winner of a wager or a 
bet cannot sue to recover the amount deposited by the loser A\ith the 
stake-holder, but it is quite competent to the loser to recover back 
his deposit before the stake-holder has paiil it over to the winner (c). In 


(6) Trikam iJaintHlhar v. ImUi Ainir- 
chand {\S1\)S B. H. C. A. A. C. Bll. Sco 
also Do.s'A/ Talakshi v. Shah Ojaitud Vclsi 
(189‘J) 24 Jiom. 227 ; J\rosha v. 

(1898) 22 Bom, 899; Kong I’cc Lone i(* 
Co. V. lAHi'jce Xanjee (1901) 29 Cal. 
461 ; L. R. 28 I. A. 239. In England tho 
law is com|)lit'atod by a series of statutory 
provisions and various derisions thereon 
which have sometinu's had unexpeeted 


results. It seems better, on considera* 
tion, to .say notliing of them here. 

(r) Of course not after payment: 
Manng Po Hmein v. .Vaiirig Anng J/ya 

(1925) 3 Ran. rv43 ; 93 I. C. 105 ; A. I. R. 
1926 Rang. 48; PatnakaUi Onranna 
V. Vaehalipit ApjHihnaidu (1928) 109 
I. C. 377; A. l.R. 1928 Mad. 434; nor 
will the Court discuss the eorrei'tne.ss of 
the uinpiiv's division : ih. 
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a case, however, governed by the provisions of Bombay Act III of S. 30. 
1865, even a loser cannot recover back the deposit (d). 

Lotteries.— S. 294a of the Indian Penal Code makes it penal to 
keep any office or place for the purpose of drawing any lottery not 
authorised by Government or to publish any proposal to pay any sum, 
or to deliver any goods, or to do or forbear doing anything for the 
benefit of any person on any event or contingency relative or applicable 
to the drawing of any ticket, lot, number, or figxire in any such lottery. 

Before the enactment of this section of the Code, lotteries not 
authorised by Government were prohibited in India by Act V of 1844. 

The Act declares all such lotteries “ common and public nuisances and 
against law.” The Act was repealed by the Penal Code Amendment 
Act XXVII of 1870, and in its place s. 294a was inserted in the Code 
(see s. 10 of the amending Act). 

Where a particular association is authorised by the Government 
of India by a letter to hold a lottery, the efiect is that no prosecution 
would lie under the criminal law. But a sale or purchase of a ticket in 
such a lottery will still be a wagering contract under this section as 
well as under the Bombay Act; for the Government cannot by a letter 
overrule the Imperial Act or the Acts of the local Legislature (e). 

What is a Lottery ? —“ Lotteries ordinarily understood are games of 
chance in which the event of either gain or loss of the absolute right to 
a prize or prizes by the person concerned is made wholly dependent 
upon the drawing or casting of lots, and the necessary effect of which 
is to beget a spirit of speculation and gaming that is often productive 
of serious evils.” It was so stated in a Madras case (/) where an 
agreement was entered into between twenty persons whereby it was 
provided that each should subscribe Rs. 200 by monthly instalments 
of Rs. 10, and that each in his turn, as determined by lot, should take 
the whole of the subscriptions for one month. The defendant contri¬ 
buted Rs. 10 every month for a period of ten months, and in the tenth 
month he got his lot of Rs. 200. Thereupon a bond was taken from 
Imn by the plaintiff, who was the agent in the business, for the remain- 

Ramchandra v. Gaiigabison (1910) (e) Dorabji Tata v. Bance (1918) 42 

12 Bom. L. R. 590 ; Dayabhai Tribkovan- Bom. 676 ; 41 I. C. 869. The lottery in 
V. Lakhmichand Panachand (1885) 9 this case was a War Loan lottery. 

Bom, 358. English decisions to the same (/) Kamakshi Achari w. Appavu Pillar 
effect are collected in Barge v. Ashley and (1863) 1 M. H. C. 448. 

[1900] 1 Q. B. 744. 
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instalments for the further period of ten months. In a suit upon the 
bond it was contended that the transaction was illegal as being a 
lottery within the meaning of Act V of 1844, and that the suit therefore 
could not be maintained. It was held that the transaction did not 
amount to a lottery. The Court said : “ Here no such lottery appears 
to have taken place. It is not the case of a few out of a number of 
subscribers obtaining prizes by lot. By the arrangement all got a 
return of the amount of their contribution. It is simply a loan of the 
common fund to eacli subscriber in turn, and neither the right of the 
subscribers to the return of their contributions nor to a loan of the fund 
is made a matter of risk or speculation. No loss appears to be neces¬ 
sarily hazarded, nor any gain made a matter of chance.” A “chit 
fund ” plan under which all subscribers are repaid their capital by a 
fixed date, though some determined by lot get more and sooner, is not 
a lottery (g). 


CHAPTER III. 

Of Contingent Contracts. 

31.—A “ contingent contract ” is a contract to do or not 

‘ Contingent to do Something, if some event, collateral to 
contract dcfintd. contract, docs Or docs not happen, 

/llitjifmtion, 

A. contracts to piiy H. Its. 10,000 if K.’s house is hnrnt. This is a 
eontingont contract. 

Of the section in general. —This short chapter of the Act appears 
to be the original work of the legislative department. There are some 
clauses on the subject in the draft prepared in England, but their 
language is quite different. We do not know why the word “con¬ 
tingent, ’ familiar to English lawyers only in the law of real property, 
was preferred to “ conditional.” A promise is said to be absolute or 
unconditional when the promisor binds himself to performance in any 
event, conditional when performance is due only on the happening 
of some uncertain event in the future, or if some stute of facts not 

ig) Narayana Ayyayigar v. VeUachami Ambalam (1927) 60 Mad. C98 ; 103 I. C. 318 ; 
A. 1. H. 1927 Mad. 683. 
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witkin the promisor's knowledge now exists. Some learned authors 
extend the name of conditional to promises to be performed only 
after a lapse of time (h) ; but this, with great respect, seems not 
correct, for the lapse of time cannot be regarded as uncertain or con¬ 
tingent. Some deny it to contracts dependent on the present exist¬ 
ence of unknown facts, but this also seems untenable : an unknown 
present fact is as uncertain for the contracting parties as any future 
event (t). 

In the text of the Act the words “ some event collateral to such 
contract ” are not very clear. They seem on the whole to mean that 
the event is neither a performance directly promised as part of the 
contract, nor the whole of the consideration for a promise. Thus, if 
I ofier a reward for the recovery of lost goods, there is not a contingent 
contract; there is no contract at all unless and until some one, acting 
on the offer, finds the goods and brings them to me. So, if I tell B. I 
mil pay him Rs. 1,000 if he marries C., this is not a contingent contract 
but merely an offer which will become a contract if, without an}" 
revocation of it in the meantime, B. does marry C. ; and therefore 
illustration (c) to s. 32, and the illustration to s. 34 below, must be 
read as implying that the agreement is made for some present and 
independent consideration. Again, a contract to pay a man for a ])iece 
of work is very commonly made on the terms that he is to have no 
pay till the work is all done ; but the completion of the work, being 
the very thing contracted for, is not collateral to the contract, and the 
contract is not properly said to be contingent, though the performance 
of the work may be, and often is, a condition precedent to the payment 
of the wages. 

The illustration to the section is the ordinary one of a contract of 
fire insurance. All contracts of insurance and indemnity are obviously 
contingent. So are many other kinds of contracts in both great and 
small matters. A wager is a contingent agreement, but s. 30 prevents 
it from being a contract. A contract between A. and Z. that if A. 
succeeds in his suit with regard to certain land in the possession of Z, 
he shall purchase the land from Z. for Rs. 300 is contingent (j). This 
however, is not the common type of contract. A contract to supply a 


S. 81 


(^) So Leake on Contracts, Part III., 
ii., p. 464, 7th ed. 

(t) See Holmes, The Common La^v, 


304; 329. 

(j) Ismal 
L. R. 118. 


Daudbliai (1900) 2 Bom. 
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or paragraphs relating to a given subject which may appear during a 
given time is contingent ; for the duty arises only if and when such 
matter is published in one of the journals contemplated by the parties. 
Here the contingent events do not in any necessary or probable way 
depend on the promisor’s will ; but in many cases—as, for example, 
a sale on approval—the contingency may depend on an act of dis¬ 
cretion to be exercised by him. 

Contingency dependent on act of party.—The distinction just now 
mentioned requires some further explanation. Words of promise 
amount to no promise at all if their operation is expressed to be 
dejiendent, in terms or effect, on the mere will and pleasure of the 
promisor, as if a man says that for a certain service he will pay whatever 
he himself thinks right or reasonable (/*). But the operation of a 
promise may well be dependent on a voluntary act other than the mere 
declaration of the promisor's will to be bound. The act may be that 
of a third person ; thus a promise to pay what A. shall determine is 
f)erfectly good. The fact may also be that of the promisor himself, so 
long as it is not an act of mere arbitrary choice whether he will be 
bound or not, as in the common case of goods being sold on approval, 
where the sale is not completed until the buyer has either approved the 
goods or kept them beyond the time allowed for trial (/). So, in the 
case of goods to be mamifactured to order, it may be a term of the 
contract that tlie work shall be done to the customer's approval, and 
then the customer's judgment, acting '* ho mi fide and not capriciously,” 
is decisive (>//). On the same princi}>le, if a clause in a contract provides 
that a ])arty's disability to p(*rform his promise shall be a cause for 
annulling the contract but shall give no remedy in damages, this does 
not apply to a disability l>rouglit about by the promisor's own con¬ 
duct (>/)• A buikhu’s right to recover for his work is often made 
conditional on the architect certifvinir that the work has in fact 
been done and pro])erly done, and such a condition is good {o). 


(A) Hohrfs V. Snnth (ISf)')) 4 H. X* N. 

;tio; ns K. i<. 4r.L>. 

(/) I'jlphirh V. lifirnt.s (ISSU) 5 (’. 1*. 1). 
{hi) a ml nil's \ . Hiljhhf (ISfiT) H. 

X. s. 77!t : IU!» K. n. ssr>. 

{n) \iir ('n. \. Sovivft ths 


atcliera ct chaniters dc France [1919] 
.\. V. 1 ; Chiniilal l)ai/abhai <<• Co, v. 
Ahiiinlahiui Fine Spinning iCr. Co. (1921) 
UiBoui. 80t>; 07 1 . C. 223; Chidatai \\ 
I'hampstg Coifi.xrv <!' ^oHo*' (1922) 24 
Horn. I.. K. S77 ; 75 1. C. 233. 

((») Mtngan v. liirnie (1S33) 9 Uiag. 
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Payment of a policy of insurance may be conditional on proof 
of the claim satisfactory to the directors of the insurance com¬ 
pany being furnished ; this means such proof as they may reasonably 
require (p). 

The English authorities were considered, and the principle applied 
by the High Court of Madras in Secretary of State for India v. Ara- 
thoon (q). The plaintiff had entered into a contract to supply Govern¬ 
ment with a certain quantity of timber. One of the terms of the 
contract was that the timber should be of unexceptionable quality and 
should be liable to be rejected if not approved by the Superintendent 
of the Gun Carriage Factory, for which it was required. The timber 
tendered was not approved by the Superintendent, and was accordingly 
rejected. The plaintiff sued for breach of the contract, contending 
that the timber which he tendered answered the description in the 
contract. It was not alleged that the Superintendent failed to exercise 
a judgment in regard to the suitability of the wood. The lower Court 
held that, the Superintendent being substantially a party, his judgment 
could not be regarded as conclusive, and that it was open to the 
plaintiff to show that his tender ought to have been accepted, but the 
Madras High Court reversed this decision, holding that it was not open 
to the plaintiff to question the reasonableness of the Superintendent’s 
disapproval. limes, Offg. C. J. said : “ The rule of the Civil Law 
that a condition the happening of which is at the will of the party 
making it is null and void as being destructive of the contract (Dig. 
XLV. Tit. 1, 108) probably relates to [cases] where the promisor is not 
bound to exercise a discretion, as a promise by one to give ‘ if I am so 
minded,’ for sales and other contracts on a condition the happening of 
which was entirely subject to the result of a mental process of dis¬ 
crimination on the part of one party were undoubtedly recognised 
as valid. (See Dig. XVIII. Tit. 1, De Contrahenda Emtione ; see also 
Pothier, Part I. chap. i. art. iii. s. 7.) At all events, it is not a rule of 
the Indian law of contracts, and it may be doubted if it is a rule of the 
English law.” If this means that the Common Law will give effect to a 
merely illusory promise, it is not correct; but that which ‘‘is not a 

672; 35 R. R. 65; Clarke v. ( 7 ) (1879) 5 Mad. 173. Here, as too 

(1865) 18 C. B. X. S. 278; 144R.R.491. frequently in India, failure to report the 
(p) Braunstein v. Accidental Death argument has made the judgments 
Insurance Co, (1861) 1 B. & S. 782 ; 124 obscure. 

R. R. 745. 
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the learned Judge himself thought it was, but as some one else had 
suggested. There does not appear to be any real difference here 

between English and Roman law (?•). 

Conversely the operation of penal clauses in a contract may be 
made to depend not only on some default of one party, but on the 
decision of a person appointed by the other party that a default con¬ 
templated by the contract has taken place. In Aghore Nath Bannerjee 
V. Calcutta Tramways Co,, Lf(J.(s), a conductor on taking service 
with tlie defendant company deposited a sum of money with them as 
security for the 2 )erformaiice of his duties subject to the condition that 
the deposit should be forfeitetl if there was any dereliction of duty on 
his part, as to which the certificate of the company’s manager was to 
^ be conclusive. In a suit by the conductor to recover the amount of 

\ his deposit the Court held that he was bound by the certificate of the 

manager, and that the manager was no more the company than the 
engineer or architect who is constituted the arbitrator, under a con¬ 
tract for works, to settle disputes as to extras or penalties, is identical 
with the person or body for whom tlie work is done. The case, how¬ 
ever, was argued and decided on s. 28. 

In some kinds of contracts, especially for the sale or letting of 
immovable property, clauses are commonly inserted expressly giving 
one or both of the ])arties an option to rescind the contract in specified 
(*veuts. In such cases, and in other cases where there is a complete 
and active obligation from the first, though subject to be defeated by 
matter subsecpient, it does not seem that the contract can properly 
l)e call(‘d contingent. 


32. Contingent contnicts to do or not to do anything 
Ki»f<n((mrMt of if iDi Uncertain future event happens cannot 

enforced by law unless and until that event 

Impponing. 


has happened. 

If the event becomes impossible such contracts become 


void. 


{/■) Atuttusanii Ayyar J. in his follow- 
iug jaUgmc'ul, a iu>l very (.loai 

illusirntion, us from Wiiulschrur.s Vun- 
clflxtoii, wliU'h we have Im'ch unuhlo to 


identify in that author's text. 

(s) (1S85) U Cal. 232, cited in the 
oommentary on s. 28. p. 227 antr 




CONTINGENT CONTRACTS. 


257 


Illiisfrations. 

(a) A. makes a contract with B. to buy B.’s horse if A. survives C. This 
contract cannot be enforced by law unless and until C. dies in A.’s lifetime. 

(b) A. makes a contract with B. to sell a horse to B. at a specified 
price, if C., to whom the horse has been offered, refuses to buy him. The 
contract cannot be enforced by law unless and until C. refuses to try the 
horse. 

(c) A. contracts to pay B. a sum of money when B. marries C. C. dies 
without being married to B. The contract becomes void. 


There are some cases which may be dealt with either under this 
section or s. 56, for it may be equally true to say that performance of 
a material part of the contract has become impossible, and that the 
contract was made on the contingency of an event which has become 
impossible ; or it may be hard at first sight, at any rate, to say which 
section is the more applicable. See notes on s. 56, p. 327 sqq., below, 
and Krell v. Henry (^), where a contract to hire the use of a room in 
London to view the intended coronation procession of June, 1902, was 
held, in effect, to be conditional on the procession taking place. 

Whether a contract is of the kind specified in this section may be 
a question of fact or construction. In one case where this section 
was relied upon the Judicial Committee held on the construction of 
the document that it operated as an unconditional imdertaking on 
the defendant's part to procure a loan and out of the loan to repay the 
money due to the plaintiff (u). 


33. —Contingent contracts to do or not to do anytliing 

Enforcement of if an uncertain future event does not happen 

gent^tm^an^ event enforced V7lien the happening of that 

not happening. event becomes impossible, and not before. 

Illustration. 

A. agrees to pay B. a sum of money if a certain ship does not return. 

The ship is sunk. The contract can be enforced when the ship sinks. 

34. —If the future event on which a contract is con- 

when event on tingcnt is the wav in which a person will act 

which contract is ^ ^ 

contingent to be at an imspeciued time, the event shall be con- 

deemed impossible, .1 T , 1 • Ml 1 1 

if it is the future sidered to Dccome impossible when such 

conduct of a living i _ ,1 * i • i i -j • 

person. person does anythmg which renders it impos- 


(0 [1903] 2 K. B. 740. 

(ii) Vissanjiy Sons Co. v. Shapurji (1912) 36 Bom. 387, L. R. 39 I. A, 152. 
i.c. 17 
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sible that he should so act within any definite time, or other¬ 
wise than under further contingencies. 

Illustration. 

A. agreos to pay B. a sum of money if B. marries C. C. marries D. 

The marriage of B. to C. must now be considered impossible, although it is 
possii>lc that T). may die and tliat C. may afterwards marry B. 

Sections 32 and 33 cannot be made plainer by any commentary. 
Sec. 34 is in accordance with very old English authority. A man who 
has contracted to sell and convey a piece of land to A. on a certain date 
breaks his contract by conveying it to Z. before that date, though he 
might possibly get the land back in the meantime (i?). English cases 
on conditional gifts in -wills ought not to be cited in this connection, 
the rules applicable to the construction of wills being in some respects 
peculiar. The illustration to the section, in which it must be assumed 
that A.’s am-eement is made for some distinct consideration, as other- 
wise it would be merely a proposal, may therefore be taken as declaring 
the common law. The application of the present section, or any 
section in this group, must obviously depend on the special facts and 
the construction of the contract 


35.—Contingent contracts to do or not to do anything if 

When rontractH ^ Specified uiiccrtain event happens within a 

V hich are conUn'^ Axed time becoiiie void if, at the expiration 
gt Mt (.11 iinpponing time fixed, sucli event has not happened, 

of .spociliod event ’ 

wiiiiin fixed time. before the time fixed, such event be¬ 

comes impossible. 

Contingent contracts to do or not to do anything if a 
, „ specified uncertain event does not happen 

When contrnct.s 

may be enforecd within a fixcd time may be enforced by law 

which are contin- , • i j V, 

gent on speeiheti whcn the time fixcd has expired and suen 

event not happen- . _ i / xl 4 .’ 

ill}- witiiiii fixed event has not happened, or, betore tne time 

fixed has expired, if it becomes certain that 
such event will not happen. 

Illustrations. 

(a) A. promises to pay B. a sum of money if a certain ship returns within 
a year. The contract may be enforced if the ship returns within the year; 
and becomes void if the ship is burnt within the year. 


{v) Choke J., Y.B. 21 Kd. IV. 55, pi. 20. 
(jc) Jaunpur Sugar Factory, In re, 0 All. 


472 ; 80 I. C. 438; A. T. R. 1025 All. 058 
23 All.T.. J. 008. 
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(b) A. promises to pay B. a sum of money if a certain ship docs not return 
within a year. The contract may be enforced if the ship does not return 
within the year, or is burnt within the year^ 


Ss. 35-37. 


36.—Contingent agreements to do or not to do anything, 

Agreements con- impossible cvent happens, are void, 

'onti^voM impossibility of the event is 

known or not to the parties to the agreement 
at the time when it is made. 


tingent 
sible ev 


Illusiratiotts. 

(a) A. agrees to pay B. 1,000 rupees if two straight lines should enclose a 
space. The agreement is void (x). 

(b) A. agrees to pay B. 1,000 rupees it B. will marry A.’s daughter C. 
0. was dead at the time of the agreement. The agreement is void. 


The two last foregoing sections explain themselves. Before 
leaving this chapter we may note that somewhat similar provisions as 
to transfers of property made subject to conditions occur in the Transfer 
of Property Act, 1882; see especially ss. 25—34. A conditional 
transfer of property, though it may be, and often is, made in pur¬ 
suance of a contract, is not, of course, itself a contract. It was there¬ 
fore necessary to lay down distinct and independent, though more or 
less analogous, rules for such transactions (y). 


CHAPTER IV. 

Op the Performance of Contracts. 

Contracts which must he performed. 

37. The parties to a contract must either perform, or 

pamei°^*tr%on^ perform, their respective promises, 

tracts. unless such performance is dispensed with or 

excused under the provisions of this Act, or of any other law. 

Promises bind the representatives of the promisors in 


(x) This does not seem a very happy 
illustration in the light of modern 
geometry ; not to say that geometrical 
relations have nothing to do with time. 

(y) Qu. whether e.g. Asvath v. Chimabai 


(1925) 27 Bom. L. R. 1246; 91 I. C. 
330; A. I. R, 1926 Bom. 107 (q^uestion 
whether conveyance was conditional 
sale or mortgage) has anything to do 
with the Contract Act. 


17 


260 


THE INDIAN CONTRACT ACT. 


S. 37. 


case of the death of such promisors before performance 
unless a contrary intention appears from the contract. 

Illusiratiom. 

(a) A. promises to deliver goods to B. on a certain day on payment of 
Bs. 1,000. A. dies before that day. A,*s representatives are bound to 
deliver the goods to B., and B. is bound to pay the Rs. 1,000 to A.’s repre¬ 
sentatives. 

(b) A. promises to paint a picture for B. by a certain day, at a certain 
price. A. rlies before the day. The contract cannot bo enforced either by 
A. s jcpresciitntives or }»y B. 


Performance and discharge.—A contract, being an agreement 
enforceable by law (s. 2, p. 13, above) creates a legal obligation, which 
subsists until discharged. Performance of the promise or promises 
remaining to be performed is the principal and most usual mode of 
discharge, but there are several others. Accordingly the usual method 
of approved text-writers is to make the discharge of contract a main 
head of the subject, and treat of performance and other ways of dis¬ 
charge, such as agreement of the parties, breach of the contract, and 
operation of law, under distinct chapters or subdivisions, as may be 
seen in the works of the late Mr. Leake and of Sir W. Anson. This Act, 
for some reason which does not appear, has made “ The Performance 
of Contracts ” tlie principal title, with the somewhat curious result of 
including under it a group of sections (62—67) on “ Contracts which 
need not be performed.” Whatever may be the merits of this innova¬ 
tion, elegance is not one of them. It is sufficient for practical purposes, 
however, if the law is intelligently stated in some kind of coherent 
order. The sections 51—58) on the Performance of Eeciprocal 
Promises really belong to the head of Interpretation, which is not 
separately dealt with by the Act. 

Tliis section has some resemblance to a clause of the original draft 
(cl. 30), which, however, seems rather intended to define what perform¬ 
ance is sufficient than to lay down any duty of performance in 
general. As to performance by an agent, see s, 40, below. The nde of 
the Common Law which is here affirmed in the second paragraph was 
stated in England in 1869 by Willes J., a judge of very great learning 
and authority : “ Generally speaking, contracts bind the executor or 
administrator, though not named. Where, however, personal con¬ 


siderations are of the foundation of the contract, as in cases of principal 
and agent, and master and servant, the death of either party puts an 
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end to the relation (z) ; and, in respect of service after the death, the S. 37. 

contract is dissolved, unless there be a stipulation express or implied 
to the contrary ” (a). 

Such personal considerations as are here mentioned extend, as 
shown by illustration (b) to the present section, to contracts involving 
special personal confidence or the exercise of special skill {cp. s. 40° 
p. 291, below). They do not extend to mere exercise of ordinary dis¬ 
cretion. The executors of a man who has ordered goods deliverable 
by mstalments under a continuing contract may be bound to accept 
the remaining instalments, for the duty or discretion of seeing that 
the goods supplied are according to contract does not require any 
personal qualifieation (b). And generally the Court will not invent 

exceptions to the general rule which are not expressed or apparent 
from the nature of the contract. 

Succession to benefit of contract. -Neither the present section nor 

anythmg else in the Act lays down any rule as to the manner in which 

or the extent to which persons other than the original promisee may 
become entitled to enforce a promise. 

Generally the representatives of a deceased promisee may enforce 
subsisting contracts with him for the benefit of his estate. It is no real 
exception to this rule that in some cases the nature of the contract is in 
itself, or may be made by the intention of the parties, such that the 
obligation is determined by the death of the promisee. The most 
obvious example is the contract to marry in the Common Law. 

Another more seemmg than real exception is where performance by 
the other party is conditional on some performance by the deceased 
which was not completed in his lifetime and is of such a personal 
character that performance by his representatives cannot be equivalent 
An architect’s executor, for example, cannot insist on completing 
an unfinished design, even if he is a skilled architect himself • and 
accordingly he cannot fulfil the conditions on which payment or 
further payment, as the case may be, would have become due But a 
builder’s executors may be entitled and bound to perform his contracts 

(2) The use of “ relationship ” as («) Fanow v. Wilton, L. R. 4 C. P. 
equivalent to “relation” in this sense 744,746. 

has been common for several years, but (6) Wentworth v. Cocf- (1839) 10 A. & E. 

18 improper. Willes J. would certainly 42, 50 R. R. 316. 
not have approved it. 
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for ordinary building work, for they have only to procure workmen 
of ordinary competence, and similarly in other cases. It is to be 
remembered that all rules of this kind arc in aid of the presumed 

intention of the parties, and if the parties have expressed a special 
intention it must prevail. 

Payments actually earned and due to a man before his death, 
though for services of a confidential or personal kind, are a portion of 
his estate as much as any other debts, and accordingly his representa¬ 
tives succeed to his right of action for them, and may recover them. 
'J’his is indeed, as a general proposition, elementary, though doubts 
may be raised on particular facts as to what were exactly the rights 
acquired by an original contracting party in his lifetime (c). The 

same rule applies to rights of action for conventional damages or 
penalties (</). 

Put a cause of action for damages for injuries of a merely personal 
nature, though arising out of a breach of contract, cannot be sued 
upon by or against executors (e). So it is in the case of breach of 
promise of marriage in England, at all events unless special pecuniary 
damages can be ijroved(/); and so it is understood to be with 
regard to personal injuries caused by negligence in the performance 
of a contract, though, as above mentioned, a sum agreed in the 
party’s lifetime as compensation even for such injuries is part 
of his personal estate, and the right to sue for it passes to his 
representatives. 

“ Although a right of action for not marrying or not curing, in 
breach of an agreement to marry or cure, would not generally pass to 
the assignees [in bankruptcy], I conceive that a right to a sum of 


(f) Stubbs' V. Holywell 11. Co. (18()7) 
L. 2 JCx. iUI. Tho argument for the 
tlcfrudant was tlmt tlio coiitraft was 
nally oiitirc, and llie payment by instal¬ 
ments only a matter of eonvenienee, ami 
that the full performance of the eontraet 
had become impossible by the original 
party s death. Ibit such an argument 
could be maintained only by showing 
tliat in his lifetime he could not have 
sued for any instalment until he had done 
llie whole of the work, which would 
reduce the eontraet to an absurdity. IIis 


death put an end to the eontraet, but 
did not destroy rights of action which 
he had already acquired, 

(d) Beckham v. Drake (1841)) 2 H. L. C. 
r>7!); 81 R. R. 301. 

{(-) See Act XXXIX. of 11)25, s. 300, 
and Probate and Administration Act, 
1881, s. 80. 

(/} Chamberlain v. Williamson (1814) 
2 M. S. 408 : 15 R. R. 205 ; Finlay v. 
Chirney (1888) 20 Q. R, Biv. 404 ; ns to 
what will amount to special damage : 
Quirk V. Thomas [1015] 1 K. B. 708. 
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money, whether ascertained or not, expressly agreed to be paid in 
the event of failing to marry or to cure, would pass ” {g). 

The rights of an insolvent debtor’s assignees to sue on his contracts 
depend, of course, on statute ; but in the absence of more specific 
provisions they are governed by the same principles as an executor’s. 

A covenant in a deed of sale giving an option of pre-emption 

without any limit of time to the vendor and his heirs from the pm-- 

chaser and his heirs is void as offending the rule against per- 
petiiities {h). 

Assignment of eontracts.-Broadly speaking, the benefit of a con¬ 
tract can be assigned, but not the bm-den, subject to the same exception 
of strictly personal contracts that has been mentioned as affecting the 
powers and duties of executors. The principles were restated in our 
own time by the Court of Appeal in England ; “ Neither at law nor in 
eqmty could the burden of a contract be shifted off the shoulders of 
a contractor on to those of another without the consent of the con- 
tractee. A debtor cannot relieve himself of his liability to his creditor 
by assignmg the burden of the obligation to some one else ; this can 
only be brought about by the consent of all three, and involves the 
release of the original debtor. ... On the other hand, it is equally 
clear that the benefit of a contract can be assigned, and wherever 
the consideration has been executed, and nothing more remains but 
to enforce the obligation against the party who has received the con¬ 
sideration, the right to enforce it can be assigned, and can be put in 
suit by the assignee in his own name after notice. . . . There is, how¬ 
ever, another class of contracts where there are mutual obligations still 
to be enforced, and where it is impossible to say that the whole con¬ 
sideration has been executed. Contracts of this class cannot be 
assigned at all in the sense of discharging the original contractee 


(?) Opinion of Maule J. given to the 
House of Lords in Beckham v. Drake 
(1849) 2 H. L. C. at p. 622 ; 81 R. R. 
329. 

{h) Dinkarrao v. Naray'in (1923) 47 
Bom. 191; 82 I. C. 628; Makaraj 
Bahadur Singh v. Balckand (1920) 48 
I. A. 376 ; 61 I. C. 702; Kolatpu Ayyar 
V. Banga Vadhyar (1912) 38 Mad. 114; 
Nabin Chandra Sarina v. Rajanl Chandra 


(1920) 25 C. W. N. 901; 63 I. C. 196; 
Gopi Bam v. Jeoi Bam (1923) 45 All. 478; 
82 1. C. 646; A. I. R. 1923 All. 514. 
See also Gharamudi v. Baghamilu (1916) 
39 Mad. 462, -where it was held upon the 
facts of the case that the covenant was a 
personal one. See also and dist. the cases 
cited under s. 29, p. 230, above, where the 
Court would not extend this objection. 


S. 37. 
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and creating privity or quasi-privity with a substituted person. . . 
To suits on these contracts, therefore, the original contractee must 
be a party whatever his rights as between him and his assignee. He 
cannot enforce the contract without showing ability on his part to 
perform the conditions performable by him under the contract. This 
is the reason why contracts involving special personal qualifications 
in the contractor are said, perhaps somewhat loosely, not to be assign¬ 
able. Not that the burden of a contract can ever really be assigned, 
but sometimes it may be discharged by a delegated performance (in 
which case it does not matter to the promisee what are the exact 


relations of agency or otherwise between the promisor and his delegate), 
and sometimes not (i). 

The Contract Act has no section dealing generally with assign- 
ability of contracts. A contract which, under section 40, is such that 
the promisor must perform it in person has been held not to be assign¬ 
able. When considerations connected with the person with whom a 
contract is made form a material element of the contract, it may well 
be that such a contract on that ground alone is one which could not be 


assigned without the promisor’s consent, so as to entitle the assignee to 
sue him on it ( j). Thus where R. agreed with M., the proprietor of an 
indigo concern, to sow indigo, taking the seed from M.’s concern, on 
four bighas of land out of his holding selected by M. or his Amlah, 
and, when the indigo was fit for weeding and reaping, to weed and 
reap it according to the instructions of the Amlah of the concern, 
and if any portion of the said land was in the judgment of the Amlah 
found bad, in lieu thereof to get some other land in his holding 
selected and measured by the Amlah, it was held that the contract 
was entered into with reference to the personal position, circumstances, 
and qualifications of M. and his Amlah, and M. could not assign the 
contract without the consent of R. (^). Similarly, where A., a salt 
manufacturer, agreed with B. to manufacture for him for a period of 
seven years such quantity of salt as B. required in consideration of B. 
pa 3 dng him at a fixed rate, four months’ credit after each delivery 
being allowed to B. and of his paying Government taxes and dues, 
and executing all but petty repairs in A.’s factory, it was held that the 


(*) Tolhurst V, Associated Cement 
Majiufacturers [1902j 2 K. B. COO. CG8, 
669, per Collins, M.R. 


(j) Toomey v. Rama Sahi (1890) 17 
Cal. 116, at p. 121. 

(!•) Ibid. 
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contract was based upon personal considerations, and that it was not 
therefore competent to B. to assign the contract without A.’s consent (1). 
After referring to the terms of the contract the Court said : “ There 
is therefore not only credit given to [B.] in the matter of payment, 
but other liabilities are thrown upon him, the discharge of which 
depended upon his solvency, and there is also a certain discretion 
vested in him in regard to the quantity of salt to be demanded ” (m). 
“ You have a right to the benefit you contemplate from the character, 
credit and substance of the party with whom you contract ” (w). 
But where A. agreed to sell certain gunny bags to B. which were to 
be delivered in monthly instalments for a period of six months, and the 
contract contained certain buyer’s options as to quality and packing, 
it was held that the clause as to buyer’s option did not preclude B. from 
assigning the contract (o). “ There is nothing,” it was said, “ on the 
face of the contract to suggest that any credit was given by the defen¬ 
dant company to the original purchaser or that any circumstance of an 
especial or particular character existed which led to the making of the 

contract between the parties thereto ” (p). See Specific Relief Act, 
s. 21 (b) and illustrations. 


We next proceed to consider whether a contract for the future 
delivery of goods can be assigned under the Indian law ; that is, if A. 
agrees to seU, say, rapeseed, cotton or gunny bags to B., deliverable at 
a future day, whether either party can assign the contract without the 
consent of the other, while the contract is still executory, so as to 
enable the assignee to maintain an action in his own right and in his 
own name. In Tod v. Lahhmidas (q), the High Court of Bombay held 
that neither the seUer nor the buyer of goods, where the goods are to 
e delivered at a future day, can assign the contract, before the date 
fixed for delivery, to a third person without the consent of the other 
so as to entitle the assignee to sue in his own name ; but that there was 
no objection to a suit brought by the assignor and assignee as co- 


(0 Nainasivaya Quruhkal v. Kadir 
Ammal (1893) 17 Mad. 168. 

(w) Ibid., p. 174. The decision, also 
proceeded on the ground that the con¬ 
tract was executory, and its assignment 
as such was invalid without A.’s consent 
{ib. p. 175), 

(n) Humble v. Hunter (1848) 12 Q. B. 


310, per Lord Denman C. J. at p. 317 ; 
Arkansas Smelthig Co. v. Bdden Go., 127 
V. S. 379, 389. 

( 0 ) Jaffer Meher Ali v. Budge Budge 
Jute Mills Co. (1906) 33 Cal. 702, affirmed 
on appeal 34 Cal. 289. 

(p) Ibid., p. 707. 

(?) (1892) 16 Bom. 441. 


S, 37. 
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plaintiffs, for when the suit is by them both, there is no question as to 
which of them is to recover (r). The decision expressly proceeded upon 
the principle of the English law that where a contract is still executory 
the burden thereof cannot be assigned. The Court was not called upon 
to decide whether the interest of the seller or buyer in the contracts 
was assignable as an actionable claim within the meaning of the 
Transfer of Property Act; for that Act, though passed in the year 
1882, was not extended to the Bombay Presidency until 1st January, 
1893, and the case was heard and decided about eleven months before 
that date (s). An actionable claim is defined in s. 3 of that Act as a 
claim to any debt (except secured debts), or to any beneficial interest 
in movable property not in the possession, either actual or constructive, 
of the claimant, whether such debt or beneficial interest be existent, 
accruing, conditional or contingent. An actionable claim can always 
be assigned, but the assignment, to be complete and effectual, must be 
effected by an instrument in writing ; and upon the execution of such 
instrument all the rights and remedies of the assignor vest in the 
assignee, who may thereupon sue in his own name without making the 
assignor a party to the suit (t). As regards the interests of a buyer of 
goods in a contract for forward delivery, it has now been held by the 
High Court of Calcutta, in Jaffer Meher Ali v. Budge Budge Juie Mills 
Co, (u)y and by the High Court of Bombay, in Ilunsraj Morarji v. 
Nathoo Gangaram (u), that such interest is an actionable claim within 
the meaning of the Transfer of Property Act, and may be assigned as 
such so as to enable the assignee to sue in his own name. In the former 
case, Sale J. said : “ The rule as regards the assignability of contracts 
ill this country is that the benefit of a contract for the purchase of goods 
as distinguished from the liability thereunder may be assigned, under¬ 
standing by the term benefit the beneficial right or interest of the party 
under the contract and the right to sue to recover the benefits created 
thereby. This rule is, however, subject to two qualifications: first, 
that the benefit sought to be assigned is not coupled to any liability 
or obligation that the assignor is bound to fulfil, and, next, that the 


(r) Ibid. : Jiicin v. Ilaji (?05ma« (1003) 
5 Bom. L. R. 373. 

(y) Tho Act is not yet cxtciulcd to tho 
Runjab, nor to British Burma, except tho 
urea inuliicicd witliin the local limits of tho 
ordinary civil jurisdiction of tho Chief 


Court of Lower Burma. 

(0 Transfer of Property Act, 1882, 
s. 130, as amended by Act II of 1900. 

{«) (1906) 33 Cal. 702, affirmed on 
appeal in 34 Cal. 289. 

(v) (1907) 9 Bom. L. R. 838. 
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contract is not one which has been induced by personal qualifications 
or considerations as regards the parties to it. Neither of these 
exceptions, I think, applies to the present case. There is nothing on 
the face of the contract to suggest that any credit was given by the 
defendant company to the original purchaser, or that any circmnstance 
of an especial or personal character existed which led to the making of 
the contract between the parties thereto, nor, looking at the terms of 
the contract, does it appear to impose any liability or obligation of a 
personal character on the assignor which would prevent the operation 
of the rule of assignabihty. The contract is for the sale on the usual 
terms of a certain quantity of gunny bags to Cassim Karim, and 
subject to the exercise of certain options the purchaser has an absolute 
right to caU for delivery of the goods on payment of the price. I am 
mchned to think that the right to claim the benefit of the contract or 
m other words, the right on certain conditions to caU for delivery of 
e goods mentioned in the contract, constitutes a ‘ beneficial interest 
in movable property, conditional or contingent,’ within the meaning 
of the defimtion of an actionable claim in section 3 of the Transfer of 
Property Act, and as such is assignable.” And in the Bombay case 
wWe also the assignment was by the buyer, Jenkins C. J. said .’ 

mat was transferred was, in my opinion, property, and under 
section 6 of the Transfer of Property Act property of any kind may be 
transferred except as therein provided. None of the specified excep¬ 
tions would have included what Shariffbhoy [buyer] purported to 
transfer and I further hold that the subject of the transfer was an 
actionable claim, and so Chapter VIII of the Transfer of Property 
Act {w) applies. That this view of the Transfer of Property Act does 
not mvolve any material change in the law as previously understood 
m Bombay is apparent from what was said by Westropp C.J in 
Dayabhi% Bifcharid v. Dulhbhram Dayaram” {x). In the last- 
mentioned case, A. agreed to seU certain shares to B., deliverable at a 
future day. A., that is the seller, assigned the contract to C. (it does not 
appear exactly when or how), and C. sued B. for damages for refusing to 
take dehvery The District Judge, without examining the circumstances 

held that such a contract was not assignable, but the case was remitted 
to hini to dfitftrminA nrinrk q11 tit . ^ — 


S. 37. 


{w) That is the Chapter on Transfers of Actionable Claims 
{X) (1871) 8 B. H. C. 133. 
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offer of performance, it must be not only unconditional, but entire : 
that is, it must be an offer of the whole payment or performance that is 
due (6). Words to this effect were in the corresponding clause in the 
original draft of the Act and it is not easy to see why they are not as 
prominent in the section as finally settled. The substance of the 
rule is, however, in force in British India. It is needless to consider 
whether this is because the Act does not expressly negative the English 
rule as already adopted, or because of the words “ the whole of what he 
is bound by his promise to do ” in sub-s. (2), or because an offer to pay 
or perform only in part is not really “ an offer of performance ’’ of an 
entire promise at all. Whatever the reason may be, it has been held 
by the High Court of Calcutta that a creditor is not bound to accept 
a sum smaller than he is entitled to and therefore the tender of such 
a sum does not stop interest running on it (c). 

In Haji Abdul Rahrmn v. Haji Noor Mahomed (d), in the High 
Court of Bombay, the defendant had tendered a sum which was only a 
small fraction of the whole sum claimed and found due, and one 
question in the case was whether interest was due, after the date of this 
offer, on the whole sum or only on the residue. Telang J. thought that 
the rule in Dixon v. Clarlc (e), that a tender of part of an entire debt is 
bad, applied only to cases when the party making the tender admitted 
more to be due than was tendered, and that it had no application 
where the debtor tendered the amount as in full payment of the debt. 
The Court, however, decided against the defendant on the ground that 
the tender was ineffectual, as it had not been followed by a payment 
into Court in the suit, as required by an established rule of practice. 
This opinion of Telang J. appears, with great respect, to be founded 
on a misconception both of the principle involved and of the English 
authorities. A creditor is not bound to accept less than is actually 
due and payable, and therefore by refusing to accept only a portion 
of the principal he cannot lose his right to interest on that portion 
where interest is otherwise payable. A so-called tender of less than 
the debtor admits to be due is not a tender at all, but an offer of 
payment on account, which the creditor may accept or not, and risks 


{b) Dixon V. Clark (1847) 6 C. B. 366; 
75 R. R. 747. 

(c) Watson dj Co. v. Dhonendra 
Chnnder Mookerjee (1877) 3 Cal. 6, 16; 


Chunder Cauni Mookerjee v. Jodoonatk 
Khan {mS) Z CaU 468. 

(1891) 16 Bom. 411, 147—149. 

(c) 6 C. B. 365 ; 16 L. J. C. P. 237. 


% 
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notting, m point of law, by not accepting, though it is often, in point 

of fact, unwise not to take what one can get. Tender is, one may 

almost say, essentially the offer of a sum which the debtor asserts to be 

the whole sum due, but which is less than the creditor claims ; for if 

the parties are agreed on the amoimt due, a formal offer is needless and 

useless. This being so the creditor refuses money at his peril in case 

his further claim turns out unfounded ; but if he accepts, the debtor is 

still only offering what is due, and the creditor is not bound to make 

any admission in return. He may take the debtor’s offered payment 

without prejudice to his claim, such as it may be, to a further balance. 

The debtor is entitled to a receipt for what he pays, but not to a 

release. It remains to be seen whether there was a discharge or only 

a payment on account. Hence a tender wiU be vitiated by the addition 

of any terms which amount to requiring the creditor to accept the sum 

0 ered in full satisfaction, or to admit in any other way that no more 

IS due. It seems almost superfluous to add that an offer to pay an 
unascertained sum cannot be a tender (/). 

It may here be observed that there is an old Bombay Regulation 
{ of 1827) which allows a debtor (including a mortgagor) to tender 
even a part of the debt. If the part is tendered as such and not as in 
full payment of the debt, further interest on the amount so tendered 
ceases under sec. 14 of the Regulation : Nadershaw v. Shirinbai {ff). 

Offer must be unconditional.-'* The person making a tender has a 
right to exclude presumptions against himself by saying : ‘ I pay this 
as the whole that is due ’: but if he requires the other party to accept 
rt as aU that is due, that is imposing a condition; and, when the offer 
IS so made, the creditor may refuse to consider it as a tender ” (g). 

A mere specifying of the account on which a payment is offered, 
ough accompanied by such words as “in settlement ’’ or the like' 
oes not amount to a condition in this sense ; for it is no more than 
saymg that the debtor offers aU that he beheves to be due {g). More 
than this, a debtor may tender, expressly under protest, a greater sum 
an he admits to be due, and thus reserve the right of taking further 
proc^gsj^st the justice of the claim. Such a protest doe., 

//V r » 'TTT --- ^ 


{/) See Lai Latcha Sahib v. Arcot 
NaraiTuisvximi Mudaliyar (1910) 34 Mad 
320. 

{ff) (1923) 25 Bom. L. R. 839; 87 
I. 0. 129; A, I. R. 1924 Bom. 264. 


{g) Bowen v. Owen (1847) 11 Q. 

130. 136; 75 R. R. 306.310, per Erie J.; 

Sati Prosad v. Monmotha Nath (1913) 
18 C. W. N. 84. 
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money ; protest as much as you please,’ and neither party makes any 
admission ” (A). A tender of debt before the due date is not a valid 
tender, and will not prevent interest from running on the loan (i). 

There are hardly any {j) recent English cases on tender of money 
debts, and the habits of modem business appear to have greatly 
diminished the importance of the subject (A), 

Able and willing. —Sub-sec. (2) provides that the tender must 
bo made imder such circumstances that the person to whom it is made 
may have a reasonable opportunity of ascertaining that the person by 
whom it is made is able and willing there and then to do the whole 
of what he is bound by his promise to do. A tender of money in pay¬ 
ment must be made with an actual production of the money (1), But 
when the creditor is dead, and no probate has been obtained by the 
executors of the deceased, an offer by letter to pay the debt, on a 
proper release being executed, is a valid tender, provided the debtor 
was able to pay the debt, and had money available for that purpose. 
No actual production of money is necessary in such a case, there being 
no person entitled in law to receive the payment. The rule that 
nothing but actual tender will stop interest applies only in those cases 
where there has been some one to whom interest could be tendered 
either as the creditor himself or one who had established his right to 
be the representative of a deceased person (m). A plea of tender 
before action must be accompanied'by a payment into Court after 

(h) Scott V. Uxbridge and Bichnans- (i-) As to tender preventing an act of 

worth li. Co. (1866) L, U. 1 C. P. 696, 699, bankruptcy, see Ez parte Danks (1862) 2 
per Willcs J. D. M. & G. 936 ; 96 R. R. 370. 

(i) Eshahuq MoUa v. Abdul Bari (/) A more offer by post to pay the 

//aWar (1904) 31 Cal. 183. amount duo is not a valid tender : Vee- 

(j) In liourke v. Bobinson [1911] 1 rayya v. Sxvayya (1914) 27 Mad. L. J. 

Ch. 480. tlio only question was whether 482; 26 I. C. 121. Similarly, whore a 
a mortgagee was bound, on being paid contract is to bo performed by the 
off, to hand over a reconveyance as well execution and delivery of a document, a 
as the title-deeds, and the Court thought mere offer by post to execute the 
it needless to decide, but if necessary document without having the document 
would have decided, that a tender of ready to bo delivered is not a valid 
the full sum due, coupled with demand tender : Sabapathy v. FauinoAufiHi/a 
of something which the creditor is bound (1916) 38 Mad. 969, 970; 23 I. C. 681. 
by law to perform on being paid, is not S\ich points are quite elementary, 
conditional. See also Pandurang v. (m) Po7»dara?ty v. Dadabhoy (1902) 26 
Dadabhoy (1902) 26 Bom. 643. Bom. 643, at pp. 647—648. 
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action, otterwise the tender is ineffectual (w). The foUowing is the 

form of the plea of tender : “ As to the whole (or as to Rs. 

part of the money claimed) the defendant made tender before siiit of 

Rs. . . . , and has paid the sum into Court.” See Code of Civil 

Procedure, 1908, 0. 24, rr. 1-3, and Schedule I, Appendix A, “ Written 
Statements/' Form No. 4. 

Where a contract for the purchase and sale of Government paper 
provides for the delivery of the paper to the defendant, it is not 
necessary that the plaintiff should have taken the Government paper 
contracted for to the place of business of the defendant and then and 
there made an actual tender of it. If the plaintiff was ready and willing 
to perform his part of the contract and did his best to inform the 
defendant by going to his place of business that he was so, that would 
e sufficient, m the absence of evidence to the contrary, to constitute 
readmess and willingness (o). Where a contract is made for the future 
delivery of shares, and the purchaser, before the delivery day gives 
notice to the vendor that he wiU not accept the shares, the vendor 
IS thereby exonerated from giving proof of his readiness and willing¬ 
ness to deliver the shares, and the issue as to readiness and wiUingness 
IS in such a case immaterial (p). Where the plaintiff agreed to manu¬ 
facture chans for a railway company, and after parts had been 
dehvered the company gave orders to the plaintiff not to make and 
send any more, it was held that the plaintiff was entitled to recover 
without actually making and tendering the remainder of the goods (a). 
As to repudiation of a contract by one party before the time for 

performance, see farther on, s. 39, p. 280 below. See also notes to 
s. 51 Readiness and ’willingness." 


Tender of instalments.— A lender is entitled to decline, in the 
absence of any agreement as to repayment of the loan, to receive 


{ti) Saji Abdul Rahman v. Saji Noor 
Mahomed (1891) 16 Bom. 141, at pp. 
149—150; Sabapathy v. Vanmahalinga 
(1915) 38 Mad. 959, at p. 970; Rakhal 
Chandra v. Baikuntha Nath (1928) 117 
I. C. 687 ; 32 C. W. N. 1082; A. I. R. 
1928 Cal. 874, 

(o) Juggemath Sew Buv v. Ram Dyal 
(1883) 9 Cal. 791. 

(p) Dayahhai Dipchand v. Manihlal 
i.c. 


Vrijbhukan (1871) 8 B. H. C. A. C. 123. 

See also Dayahhai Dipchand v. Dulla- 

bhram Dayaram (1871) 8 B. H C A C 
133. 

(?) CoH V. Ambergate Railway Com- 
panyy 17 Q. B. 127. The measure of 
damages in such a case would ordinarily 
be the difference between the cost of 

production and delivery and the contract 

price. 
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the whole sum due be paid at one and the same time (r). But when 
payment of money or delivery of goods in instalments is provided for 
by the contract, a tender of instalments is a good tender. In a case 
wliich arose in Calcutta, a contract made between the plaintiff and 
the defendant stipulated for delivery to the defendant of 7,500 bags of 
Madras coast castor seed, which were to be shipped per “ steamers,’’ 
and then stated that shipment of 2,500 bags was to be made in 
December. Of these, 1,690 bags arrived on 12th December, and the 
plaintiff offered delivery thereof to the defendant, who refused to take 
them on the ground that he was not boimd to take less than the whole 
of the 2,500 bags at one time. The bags were thereupon resold by the 
plaintiff. The remaining 810 bags, being the balance of the December 
shipment, arrived on 19th December, but were refused by the defendant 
on the same ground as before, and those also were accordingly resold 
by the plaintiff. The plaintiff sued the defendant for damages for 
breach of the contract in not accepting the bags. The Court held 
without difficulty that there was a legal and proper tender of the 
December shipment by the plaintiff according to the terms of the 
contract ( 5 ). 

Reasonable opportunity.—A tender of goods must be so made that 
the person to whom the goods are offered has a reasonable time to 
ascertain that the goods offered are goods of the quality contracted 
for. A tender made at such a late hour of the appointed day that the 

In a Bombay 

case (w), the defendant agreed to purchase from the plaintiff 100 bales 
“fully good fair Kishli cotton,” to be delivered from 15th March to 
1st April, 1881. On 30th March the plaintiffs sent the defendant a 
letter enclosing a sampling order, which was received by the defendant’s 
agent at 11.30 a.m. that day. The defendant got samples taken of 
the cotton, and a dispute having arisen as to the quality and classifica¬ 
tion of the cotton, the plaintiffs wrote to the defendant on 31st March 
asking him to attend with his surveyor at 1 p.m. on that day to survey 

(r) Dehari Lai v. Ratn Ohulam (1902) 24 and followed, was a similar case. 

All. 461. (/) Startup v. Macdonald (1843) 6 

(s) Simson v. Oora Chand Doss (1883) Man. & G. 693 ; 64 R. R. 810. 

9 Cal. 473. Brandt v, Lawrence (1870) (a) Buttonsey v. Jamnadas (1882) 6 

1 Q. B. Div. 344, wliich tlio Court cited Bom. 692. 


buyer has not time to inspect them is not good (/). 
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the cotton, as otherwise an ex pmte survey would be held. It being a 
mail day, the defendant’s surveyor could not attend at the appointed 
hour, and the plaintiffs had an ex parte survey held by their own 
surveyors, and they pronounced the cotton to be of the description 
contracted for. Shortly afterwards the defendant asked for a siuvey 
by a letter which reached the plaintiffs at 2.19 p.m. on that day. The 
plaintiffs did not comply with the application, and called upon the 
defendant to take delivery of the goods. In a suit by the plaintiffs for 
damages for breach of the contract it was contended for the defendant 
that no reasonable opportunity was afforded to the defendant to examine 
the goods, as there was no joint survey, and that the time allowed by 
the plaintiffs for the examination of the cotton was not sufficient. 
It was held that the defendant had reasonable opportunity within the 
meaning of this section. Latham J. said : “The rule in the 38th section 
of the Contract Act agrees with the rule of EngUsh law laid down in 
Benjamin on Sales (2nd ed. pp. 573 and 576) (u); but there is little 

authority as to what is a reasonable opportunity of inspection (w). 

In the present case the sampling order was delivered to the defendant 
by 11.30 a.m. on the 30th March, and he had till 1 p.m. on the 31st 
March before any refusal by the plaintiffs to aUow a further examination 
IS alleged. Now Vmbhookands Atmaram seems to have been certainly 
dilatory in his examination, he not having compared the samples 
with the standards till past noon on the 31st; and it seems to me that 
a period of over twenty-four hours gave a reasonable opportunity to 
see whether the cotton offered was the cotton which the plaintiffs 
were bound by their contract to deliver. 

Then are we to go further and to say that the purchaser is entitled 
to continue inspecting and examining until the expiration of the 
period for delivery ? I find no authority for this, and in many cases 
It would be unreasonable to place no limit on the inspection. Is a 
purchaser at liberty to open and taste every bottle of wine in a lot 
s^, or in the present case to pass every pound of cotton through an 

circumstances that the person who is to 
pay for the goods shall have an oppor¬ 
tunity afforded him, before he is called 
on to part with his money, of seeing that 
those presented for his acceptance are 
in reality those for which he has bar- 
gained ” : per Parke B. 


(v) 842 sqq., 6th ed. 

{w) Isherwood v. Whitmore (1843) 11 
M. & W. 347; 63 R. R. 624, seems to 
be the only case in point. “ A tender 
of goods does not mean a delivery or 
offer of packages containing them, but 
an offer of those packages under such 


S. 38. 
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expert’s hands ? There must be some limit, and I tbinV that a 
reasonable opportunity is the limit alike for vendor and purchaser, 
and that such a reasonable opportunity had been had by 1 p.m. on the 
31st March.” 

Reasonable opportunity of inspection is all that the Act requires: 
it is the receiving party’s business to verify, not the delivering party’s 
to supply further proof that the goods are according to contract. The 

goods need not be in the delivering party’s actual possession ; control 
is enough (x). 


Tender of money.—A creditor is not bound to accept a cheque ; but 
if a cheque is tendered and received, and the creditor or his agent 
objects only to the amount, or makes no immediate objection at all, 
he cannot afterwards object to the nature of the tender. Downright 
refusal by the creditor to accept payment at all precludes any subse¬ 
quent objection to the form of the tender (y). 

The landlord of a house, through his agent, sent in rent-bills to his 
lessee. The lessee gave the agent a cheque in favour of her attorney for 
the amount demanded and obtained a receipt from him. The land¬ 
lord s agent then took the cheque to the lessee’s attorney, who cashed 
it and handed the amount to the agent, and requested him to get the 
rent-bills receipted and returned to him. The landlord’s solicitor, 
to whom the money was taken, refused to accept it, and the money 
was then returned to the lessee’s attorney. In a suit by the landlord 
for the rent, it was held that under the circumstances the tender 
amounted to payment, and the suit was dismissed with costs {z). 


Legal tender. —The money tendered must be current coin of the 
country. As to tender of coinage, see the Indian Coinage Act III of 
1906, ss. 11 to 15 ; and as to tender of currency notes, see the Paper 
Currency Act II of 1910, s. 15. 

AVIiere a loan to a mortgagor was made of Rs. 450 in the Poona 
currency which is equivalent to Rs. 436.2.0 of the British currency 
the mortgagee cannot claim Rs. 460 in the British currency, and the 


(x) Annmchalam Cheitiar v, KrUhna 
Aiyar (1926) 40 Mncl. L. J. 630; 00 I. C. 
481; A. I. R. 1925 Mad. 1168. 

(y) Venkatrama Ayyar v. Qopala* 
Mahna PiUai (1028) 62 Mad. 322 ; 116 


I. C. 844 ; A. I. R. 1920 Mad, 230. 

(«) BcHye Chund Sing v. Moulard 
(1878) 4 Cal. 672. Cp. Jonts v. ^rfAur 
(1840) 69 R. R. 833; 8 Dowl. Pr. Ca. 
442. 
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mortgagor is entitled to redeem on payment of Rs. 435.2.0 in the 
British currency (a). 


Offer to one of several joint promisees.— A tender of rent by a lessee 
to one of several joint lessors (b) and of a mortgage debt by a mortgagor 

to one of several mortgagees (c) would be a valid tender under this 
section. 


S. 38. 


Validity of discharge by one of several joint promisees.— In Barber 

Maran v. Ramana (d), it was held by the High Court of Madras that 
this section does not make it incumbent on the debtor to satisfy all the 
joint promisees before obtaining a complete discharge, and therefore 
a release of a mortgagor by one of two mortgagees on payment to him 
of the mortgage debt discharges the mortgagor as against the other 
mortgagee. This decision was based upon the English case of Wallace 
V. Kelsall (e), decided long before the Contract Act, and upon the last 
paragraph of s. 38, which provides that “an offer to one of several 
joint promisees has the same legal consequences as an offer to all of 
them.” The correctness of this decision was doubted later by the 
same Court (/), and also by the High Courts of Bombay (p) and 
Calcutta Qi). One reason for this was the decision of Farwell J. in 
Powdl V. Brodhurst (i), which has considerably shaken the authority 
of Wallace v. Kelsall. Later stiff (j), however, a Fuff Bench of the 


where the question was one of title to 
immovable property, 

(e) (1840) 7 M. & W. 264; 56 R. R. 
707. 

(/) Akinsa Bibi v, Abdul Kadzr (1901) 
25 Mad. 26, at pp. 38—39 ; Baynammy v. 
Munniyandi (1910) 20 Mad. L. J. 709; 
Skeih Ibrahim v. Rama Aiyar (1911) 35 
Mad. 685, 687. 

(?) Sitaram v. Shridhar (1903) 27 Bom. 
292, 294. 

(A) Jagat Tar ini v. Naha Gopal (1907) 
34 Cal. 305, at pp. 320—321 ; Hossainara 
V. Rahimannessa (1910) 38 Cal. 342, at 
pp. 349—350. 

(i) [1901] 2 Ch. 160. 

(j) Annapurnamma v. Akkaya (1913) 36 
Mad.544; nothingshortof actual payment 
wUldo; ^^^Rarmaamiv,Chandra Kotayya 
(1924) 48 Mad. 693; 85 I. C. 297. 


(а) Trimhak v. Sakharam (1891) 16 
Bom. 599. 

(б) KrUhnarav v. Manaji (1874) 11 
B. H. C. 106, where it was held that 
payment of rent by a lessee to one of 
several joint lessors discharges the debt 
as to all. But payment to a partner in 
fraud of his co-partners is not a valid 
discharge : Chinnaramanuja Ayyangar v. 
Padmanhha Pillaiyan (1896) 19 Mad. 471. 

(c) See Barber Maran v. Ramana 
Ooundan (1897) 20 Mad. 461, where, it 
was held, relying upon this section princi¬ 
pally. that payment of the amount due 
on a mortgage by a mortgagor to one 
of several mortgagees discharges the 
mortgage debt as to all. 

(d) (1897) 20 Mad. 461. See Shrini^ 
vasd<i8 V. Meherbai (1917) 41 Bom. 300, 

R. 44 I. A. 36; 39 I. C. 627, 
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in Barber Maran v. Bamana, and held that one of several payees of a 
negotiable instrument can give a valid discharge of the entire debt 
without the concurrence of the other payees (fc). It was observed that 
there was no distinction as regards the question of discharge between 
claims under a mortgage bond and those under a negotiable instrument. 
Referring to the last paragraph of s. 38, Sankaran Nair J. said ; “ It is 
difficult to impute an intention to the Legislature that the promisor 
was entitled to make the offer though the promisee was not entitled to 
accept it. It seems clear that if the promisor was entitled to offer 
payment to one of the promisees which the latter was entitled to accept, 
the promisor cannot be held to be liable to pay over again to the other 
promisees what he has already paid. The payment therefore must be 
treated as a complete discharge ” (1). As to Wallace v. Kdsall, Sadasiva 
J. said that it was decided in 1840 and was good law when the 
Indian Contract Act was passed in 1872, that Act following the prin¬ 
ciples of the English decision. On the other hand, White C.J. in 
delivering his dissenting judgment said ; “ It (s. 38) provides in effect 
that all the joint promisees get the benefit of the legal consequences, 
whatever those consequences may be, of an offer, or a tender, to one 
of them. The section does not deal with the legal consequences of an 
accepted tender, or of an accepted offer of performance, but with the 
legal consequences where a tender or offer has been made and the 
tender or offer has not been accepted. No doubt the last paragraph 
of the section is general and not restricted to an offer which has not 
been accepted, but apparently the Legislature was not contemplating 
the legal consequences of an offer which had been accepted but the legal 
consequences of an offer which had been refused. I do not think we 
can infer from this enactment that the Legislature intended to lay down 
by implication the acceptance of payment by one of several promisors 
operated as a discharge of the claims of the others. On the other hand, 
as it seems to me now, s. 45 which deals \yith the devolution of rights 
where a person has made a promise to two or more persons ‘ jointly * 
throws very little, if any, light on the question which we have to 
decide. ... If we arc unable to find an answer to the question Avithin 
the four corners of the Contract Act, we have to look to the general law 

(i) See Negotiable Instruments Act, 1881, ss. 78 and 82. 

(/) 30 Mad. at p. 649. 
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and to see whetter the rule of law as laid down in Wallace v. Kelsall 
applies or whether the rule or rather the presumption of equity on which 
Steeds V. Steeds (m) was decided is to prevail. I think the equitable 
presumption apphes and I do not think this presumption is negatived 
by the provisions of the Contract Act ” (w). The opinion of \Vhite C. J. 
was adopted by a FuU Bench of the Chief Court of the Pmijab (o); 
and also the Calcutta High Court, now followed by the Patna High 
Court after a contrary decision (p), has taken the same view (q). 

We agree with the dissenting opinion of White C.J. so far as 
concerns the present section. Tender of a money debt does not 
discharge the debt (a point surely not irrelevant); the material section 
of the Contract Act, as regards the right to give a discharge in the 
name of joint debtors, is not s. 38 but s. 45. It must not be over¬ 
looked that in English law the rule that payment to one of joint 
creditors is a good discharge is still the general rule (r). 

In any case a payment to one of several joint creditors does not 
operate as a payment to them all where the payment is fraudulently 
made to him and not for the benefit of them all (s). 

The principle of the decision in Barber Maran v. Ramana (ss) apphes 
only where there are two or more joint promisees. It does not apply 
to the case of co-heirs who are not joint promisees, but the heirs of a 
single promisee, and a release therefore of the debtor by one of the 
heirs of the deceased creditor on payment to him of the amount due 
on the bond is not a valid discharge to the debtor (<). Nor does that 
principle apply when a debt, though due to a joint Hindu family, 
stands m the name of one member. In such a case he is the person 
prirruz facie entitled to reahse it, and a payment made to him is a 


(to) (1899) 22 Q. B. D. 537. 

(») 36 Mad. at pp. 545—546. 

(o) Mathra Das v. Nizam Din (1917) 
Punj. Rec., no. 68, p. 252; 41 I. C 921. 

ip) Parbhu Sam v. Jlialo Kuer (1917) 
2 Pat. L. J. 520; 42 I. C. 408; Syed 
Abbas Ali v. Misri Lall (1920) 6 Pat. 
h. J. 376; 56 I. C. 403. See also 

Banamali Satpathe v. Talna Rambar 
Polra(1920) SPat.L. J. 151; 55 I. C. 841. 

(j) Sheikh Hakim v. Adwaila Chandra 
Das Dalai (1918) 22 C. W. N. 1021; 49 
I. C. 63. 


(r) Powell V. Brodhurst [1901] 2 Ch. 
at p. 164: the question that matters, 
as there pointed out, is whether the debt 
is really joint. 

(s) Slieik Ibrahhn v. Rama Aiyar (1911) 
35 Mad. 685. 

(ss) (1897) 20 Mad. 461. 

(t) Ahinsa Bibi y. Abdul Kader (1901) 
25 Mad. 26 ; Sitaram v. Skridhar (1903) 
27 Bom. 292 ; Ramasamy v. Muniyandi 
(1910) 20 Mad. L. J. 709. at pp. 715—716 ; 
AnlcaUimma v. Bdlam Chenchayya (1918) 
34 Mad. L. J. 315; 45 I. C. 419. 
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Ss. 38, 39, valid discharge of the debt; if the payment is made to any other 

member of the family it does not operate as a discharge unless there be 
circumstances justifying the payment (w). Where a bond is passed 
to the manager of a joint Hindu family, payment made to a junior 
member of the family during the lifetime of the manager does not 
discharge the promisor from his liability mider the bond (v). 

39.—When a party to a contract has refused to per- 

ElTcct of refusal form, or disabled himself from performing his 

of party to per- • • ‘j. i* . , i 

form promise promise m its entirety, the promisee may put 
*^*^**^' aii end to the contract, unless he has signified, 

by words or conduct, his acquiescence (w) in its continuance. 

Illustrations. 

(a) A., a singer, enters into a contract with B.. the manager of a theatre, 
to sing at his theatre two nights in every week during the next two months, 
and B. engages to pay her 100 rupees for each night’s performance. On 
the sixth night A. wilfully absents herself from the theatre. B. is at liberty 
to put an end to the contract. 

(b) A., a singer, enters into a contract witli B., the manager of a theatre, 
to sing at his tlicatro two nights in every week during the next two months, 
and B. engages to pay her at the rate of 100 rupees for each night. On the 
sixth night A. wilfully absents herself. With the assent of B., A. sings on 
the seventh night. B. has signified his acquiescence in the continuance of 
the contract, and cannot now put an end to it. but is entitled to compensation 
for the damage sustained by him through A.’s failure to sing on the sixth 
night. 


Refusal to perform contract. —It is not easy to see why this section 
is placed here. The subject-matter would seem really to belong to the 
category of contracts, not which must, but which need not, be per¬ 
formed, dealt with in ss. 02-67, pp. 347-381 below. Further, it is 
closely connected with the consequences of breach of contract laid down 
in Chap. VI. However, a commentator must take the Act as he finds it. 

As correctly laid down in the High Court of Calcutta when the 
Act was still recent, “ this section only means to enact what was the 
law in England and the law here before the Act was passed, viz.y that 
where a party to a contract refuses altogether to perform or is disabled 
from performing his part of it the other side has a right to rescind 


(u) Ilamasami Chclti v. Manikka iVu- 
dali (1899) 9 Mad. L. J. 165 ; Atidikkalam 
Chclti V. Marimuthu (1899) 22 Mad. 320. 

(r) Ankalumma v. Chenchayya (1918) 
41 Mad. 037. 


(w) Sco Boulton Bws. ct* Co. v. Neto 
Vkloria Mills Co. (1928) 119 I. C. 837, 
844; 20 All. L. J. 1110; A. 1. R. 1929 
All. 87 (but thcro was uothing amounting 
to a rofusal). 
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it ” (x). English authorities are coUected in the notes to Cutter v. 
Powell in Smith’s Leading Cases (y). 

The words used by Garth C.J. “where a party to a contract 

refuses altogether to perform ... his part of it,” clear up a sbght 

verbal ambiguity in the Act, where the words “ his promise in its 

entoety ” mean the substance of the promise taken as a whole. In 

one sense, refusal to perform any part of a contract, however small, is a 

refusal to perform the contract “ in its entirety ”; but the kind of 

refusal contemplated by this enactment is one which afiects a vital 

part of the contract, and prevents the promisee from getting in sub- 
stance what he bargained for. 

The clearest leading case is perhaps Withers v. Reymlds {z). The 
action was for not delivering straw to the plaintiff under an agreement 
whereby the defendant was to supply the plaintiff with straw from 
October, 1829, to Midsummer, 1830, in specified quantities, and the 
plamtiff was to pay a named sum per load “ for each load of straw so 
ehvered,” which the Court read as meaning that he was to pay for 
each load on delivery. In January, 1830, the straw having been 
re^arly sent in, and the plaintiff being in arrear with his payments, 
the defendant called upon him for the amount, and he thereupon 
tendered to the defendant £11 11s., being the price of all the straw 
ehvered except the last load, saying that he should always keep one 
load m hand.” The defendant took this payment under protest, and 
refused to deliver any more straw unless it was paid for on dehvery. 
The Court held that this gave the plaintiff no right of action, in other 
words that the defendant was entitled to put an end to the contract. 
As Parke J. (as he was then, afterwards better known as Baron Parke), 
said, the substance of the agreement was that the straw should be 
paid for on dehvery. . . . When, therefore, the plaintiff said that he 
would not pay on dehvery jais he did, in substance, when he insisted on 


{x) Per Garth C.J. in Sooltan Chund 
V. Schiller (1878) 4 Cal. 252, 255. The 
present section is often referred to, it is 
submitted not correctly, in cases ivherc 
there is no refusal at all, but only the 
failure in performance of reciprocal 
promises dealt with by s. 64, p. 320 
below. For example, Bishunath Kunwar 
V. Sheo Bahadur Singh (1927) 104 I. C. 
687; A. I. R. 1927 Oudh 265. As to 


what amounts to repudiation, cp. Obla 

K. Subbier v, Venkatachalapathi Ayyar 

(1925) 91 I. C. 580; A. I. R. 1925 
Mad, 1290. 

{y) This note, however, is hardly in¬ 
telligible without some familiarity with 
the old common law system of pleading. 

(z) (1831) 2 B. & Ad. 882; 36 R. R 
782. 
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S. 39. keeping one load in hand), the defendant was not obliged to go on 

supplying him.” It is to be observed that, as Patteson J. added, 
“ if the plaintiff had merely failed to pay for any particular load, that 
of itself might not have been an excuse to the defendant for delivering 
no more straw.” Later English authorities have in fact established 
that mere failure to make one of a series of payments will not generally, 
in the absence of a prospective refusal, discharge the other party from 
proceeding with the contract (a). 

As to failure in performing other particular terms of a contract, no 
positive general rule can be laid down as to its effect. The question is 
in every case whether the conduct of the party in default is such as to 
amount to an abandonment of the contract or a refusal to perform it, 
or, having regard to the circumstances and the nature of the trans¬ 
action, to “ evince an intention not to be bound by the contract ” (6). 
It seems, however, with great submission, that the intention which is 
material is not that with which the contract is broken, but that with 
which it was made. Parties can undoubtedly make any term essential 
or non-essential; they can provide that failure to perform it shall 
discharge the other party from any further duty of performance on 
his part, or shall not so discharge him, but shall only entitle him to 
compensation in damages for the particular breach. Omission to 
make the intention clear in this respect is the cause of the difficulties, 
often considerable, which the Courts have to overcome in this class 
of cases. 

In Soolfan Chund v. Schiller (c) the defendants agreed to deliver to 
the plaintiffs 200 tons of linseed at a certain price in April and May, the 
terras as to payment being cash on delivery. Certain deliveries were 
made by the defendants between the 1st and 8th of May, and a sum of 
Es. 1,000 was paid on account by the plaintiffs, which left a large 


{(i) Frccth V. Burr (1874) h. K. 9 C. P. 
208 ; Fiiu*li, Sol. Ca. 714; Mersey Steel 
and Iron Co. v. Naylor, Benzon ct* Co, 
(1884) 9 App. Ca. 494. "Those eases 
were doterinined after tlio passing of the 
-Indian Contract Act, but the views of 
tlio learned judges are useful guides in 
determining what amounts to a ‘ refusal ’ 
in cases of this class ” : per Maclean C.J. 
in Bash Bchary Shaha v. Nrittya Gopal 
Nundy (190G) 93 Cal. 477, at p. 481. 


(6) L. R. 9 C. P. 213, 214; and see 
Pollock on Contract, 280—292. 

(c) (1878) 4 Cal. 252 ; Burn cC Co. v. 
Thakiir Saheb Srec Lukhdirjee (1923) 28 
C. W. N. 104; 83 I. C. 260, a case on 
rather similar lines ; Simson v. Virayya 
(1886) 9 Mad, 359; Volkart Bros, v. Buiua 
Vela Chetti (1894) 18 Mad. 63; Sundar 
Shujh V. Krishna Mills Co,, Ltd, (1914) 
Punj. Reo. no. 63, p. 214; 23 I, C. 91. 
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balance due to the defendants in respect of linseed already delivered. 

This balance was not paid, and the defendants thereupon wrote to the 

plamtifis cancelling the contract and refusing to make further deliveries 

under it. The plaintiffs answered expressing their willingness to pay 

on adjustment of a sum which they claimed for excess refraction and 

an allowance for some empty bags. The defendants stated that they 

would make no further deUvery, and the plaintiffs thereupon bought 

in other linseed and sued the defendants for damages for non-delivery 

of the remaining linseed. Upon these facts it was held, following 

Freeth v. Burr [d), that there was no refusal on the part of the plaintiffs 

to pay for the linseed delivered to them, as they were willing to pay 

the sum due as soon as their cross-claims were adjusted. As to 

illustration (b) to the section it was said : ‘ ‘ That illustration is perhaps 

not a happy one, because it may lead, as I think it has led in this 

instance, to misapprehension. But the difference between that case 

and this is clear enough. The singer by wilfully absenting herself, 

though on one night only, did in fact refuse altogether to perform 

an integral and essential part of her contract. By doing so she put 

It out of her power to perform her contract in its entirety. But here 

the plaintiffs have never refused to perform any part of their contract. 

They were willing to pay the sum due as soon as their cross-claims 

were adjusted; and their default consisted in not pajdng for the 
linseed on delivery ” (e). 

It may be further observed, with regard to the iUustrations, that 
It would be rash to extend them. In England it has been held that a 
singer engaged to perform in concerts as well as in operas who has 
agreed, amongst other things, to be in London six days before the 
beginning of his engagement, for the purpose of rehearsals, does not, 
merely by failing to be in London at the time so named, entitle the 
manager to put an end to the contract (/). Wrongful dismissal of an 
employee has, on the other hand, been held to determine not only 
the contract of service, but a term restraining the employee from 
carrying on the same business after its termination {g). In reading the 
illustrations to the Act, so far as they bear on questions of construc¬ 
tion, it must be assumed that there are not any terms beyond those 

(d) L. R. 9 0. P. 208. 183 ; Finch, Sel. Ca. 742. 

(e) Per Garth C.J., 4 Cal. at p. 256. {g) General Billposting Co. v. Atkinson 

(/) BeUini v. Gye (1876) 1 Q. B. D. [1909] A. C. 118. 
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stated ; the agreements met with in practice will almost always con¬ 
tain sj)ecial terms, which must be considered. 

The principles set forth above were applied by the High Court 
of Calcutta in a case where the plaintijff had agreed to purchase from 
the defendant 300 tons of sugar, ‘ ‘ the shipment [to] be made during 
September and October next in lots of about 76 tons in a shipment,” 
the terms as to payment being cash before delivery. Notice of the 
arrival of the September shipment was given to the plaintiff, and he 
was called upon to pay before delivery. The plaintiff was unable to 
pay, and asked for time, but the defendant would not give it, and 
ultimately wrote to the plaintiff stating that he had cancelled the 
contract. On the arrival of the October shipment the plaintiff ten¬ 
dered payment for the same, but the defendant refused to accept the 
money, saying that the contract had been cancelled. The plaintiff 
thereupon sued the defendant for damages for refusing to deliver the 
October shipment. It was held, in accordance with the English 
authorities, that mere failure on the part of the plaintiff to pay for 
and take delivery of the September shipment did not amoimt to “ a 
refusal ” to perform the contract within the meaning of this section 
so as to entitle the defendant to rescind the contract, and that it did 
not exonerate him from delivering the October shipment (h). 

There is nothing in this section to confine it to anticipatory 
refusals: it includes refusal to perform any substantial part of the 
contract which remains to be performed (i). But a merely conditional 
refusal withdrawn before the time for performance caimot be treated 
by the other party as final (j). 

A buyer who has refused to receive goods on the ground that they 
were not tendered within the agreed time cannot afterwards change 
his ground and raise the objection that in fact the goods wore not 
according to contract {k); for the election to rescind, once made, is 
conclusive (Z). 


{h) Hash licJiary Shaha v. Sriftya 
OojHil Nundy (1900) 33 Cal. 477. 

(0 Phul Chand’FateJi Chand v. Jugal 
Kishore-Qulab Siiigh (1927) 8 Lak. 501 ; 
100 I. C. 10; A. I. ll. 1927 Lah. 093. 

U) Ibid. 

(X:) Nannier v. Hayalu Iyer (1925) 49 
Mad. 781 ; 93 I, C. 073. But ns to a case 


wlicro tho vendor was not ready and 
willing to perform at all, see British and 
Beniugtons v. A\ ir. Cachar Tea Co. 
[1923] A, C. 48, per Lord Sumner, at 
p. 70. 

(/) Sec AVara-^iw6a Mudali v. A^nra- 
yauaswami Cheity (1926) 49 Mad. L. J. 
720; 92 I. C. 333 (foots rather confused); 
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‘‘Disabled himself from performing. ’’-Disability due to the 

party s own fault must be distinguished from inability to perform a 
contract. See Specific Belief Act, s. 14, as to the efi’ect of inability of a 
party to perform the whole of his part of a contract. See also s. 24 of 
the same Act, which enacts, amongst other things, that specific per¬ 
formance of a contract cannot be enforced in favour of a person who 

has become “ incapable ” of performing any essentia] term of a con- 
tract tliat on his part remains to be performed. 


It is very old law that if a promisor disables himself from per¬ 
formance, even before the time for performance has arrived, it is 
eqmvalent to a breach (w). In a modern English case (n) the defendant 
promised the plaintiff, his intended wife, in consideration of the 
marriage which afterwards took place, to leave a certain house and land 
to her by will for her life. After the marriage he sold the property to 
a third person. The Court, having decided on the facts that there was 
a contract, held that the plaintiff was entitled to treat the defendant’s 

conveyance to a stranger as an immediate breach and to sue for 
damages. 


In a Madras case, under tbe terms of a mortgage for Es. 800, the 
mortgagee advanced Es. 300 to the mortgagor and agreed to pay the 
balance to a prior mortgagee of the same property. The mortgagee 
ailed to pay the balance according to the agreement, and the prior 
mortgagee sued the mortgagor and recovered the debt by attachment 
and sale of the mortgagor’s movable property. About eight years 
a ter the date of the mortgage the mortgagee sued the mortgagor for 
interest due under the mortgage on Es. 300 only. It was held (o) 
that under the circumstances the mortgagor was entitled to rescind the 
mortgage under this section “ on the ground that the mortgagee by 
acting in contravention of his agreement incapacitated himself from 
performing it in its entirety ” (p), and that he was not entitled to treat 
^ e origiaal mortgage as still in force so as to enable him to sue for the 
interest alone. The Court, however, expressed the opinion that in 
putting an end to the mortgage the mortgagor was bound to give up 
enefit he had received under the mortgag e and to pay back Es. 300 

94 [1894] 1 Q. B. 466 

1. L. 636; A. I. R. 1926 Lah. 292. C. A. 

36CuL?!> ® England, (o) Subba Ban v. Dem Shetti (1894) 18 

(618, 2nd ed.); Pollock on Contract, Mad. 126. 

{p) Per Muttusami Ayyar J. at p. 127. 
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S. 39. with interest up to date of cancellation {q). Without disputing the 

correctness or the substantial justice of the decision, one may be 
allowed to think that the application of the present section was some¬ 
what forced. It was made by only one member of the Court. 

The view that a mortgagor who has not received the full amount 
of the consideration for the mortgage is entitled to rescind the mortgage 
under this section was referred to with apparent approval by the High 
Court of Madras (r). But in a later case (s) it has been dissented from 
by that Court as well as by the High Courts of Allahabad (<) and 
Patna (u), on the grounds that the present section applies to contracts 
only, that a mortgage when registered is not a contract but a transfer 
of property (v), and that a mortgage, notwithstanding a partial failure 
of consideration, may be enforced to the extent of money actually 
advanced by the mortgagee to the mortgagor 


“ Promisee may put an end to the contract.” —The common law 
rights of a promisee on refusal by the promisor to perform his promise 
were thus stated by Scotland C. J. in a Madras case (x) of 1863, and the 
statement remains applicable under the Act:— 

“ If a vendor contract to deliver goods within a reasonable time, 
payment to be made on delivery, and before the lapse of that time, 
before the contract becomes absolute, he says to the purchaser, ‘ I will 
not deliver the goods,’ the latter is not thereby immediately boimd 
to treat the contract as broken, and bring his action. The contract is 
not necessarily broken by the notice. That notice is, as respects the 
right to enforce the contract, a perfect nullity, a mere expression of 
intention to break the contract, capable of being retracted imtil the 


{q) Seo 8. 65, p. 360, post. 

(r) liajai Tirumal v. PancUa Muihial 
(1912) 36 Mad. 114, at p. 117. 

( 5 ) Kandasami Pillai v. Ramasaini 
jltflwria^7):(1919)42 Mad. 203; 511.C.507. 

{t) Rashik Itol v. Rain Narain (1912) 
34 AH. 273. 

(«) Makhan Lai v. Ilannman Bux 
(1917) 2 Pat. L. J. 168; 38 1. C. 877. 

(u) Seo Transfer of Property Act, 1882, 
s. 58. 

{w) The Punjab Chief Court has held 
that an agreement to mortgage is in¬ 
divisible, and failure of a part of the 


consideration leads to failure of the whole 
mortgage: Qokulchand v. Rahaman 

(1907) Punj. Rec. no. 69. But seo contra : 
Motichand v. Sagan (1905) 20 Bom. 46 ; 
Bhagabati v. Raratjan (1907) 31 Bom. 
652 ; Rajani Kanta Das v. Qour Kishore 
(1908) 35 Cal. 1051; Tatia v. Babaji 
(1898) 22 Bom. 176, at p. 183. 

{x) Man-suk Da^ v. Rangayya CheUi^ 
1 M. H. C. 162. Seo also the observations 
of Mulla J. in Steel Brothers di Co., Ltd. 
V. Dayal Khatao tt Co. (1923) 47 Bom. 
924; 87 I. C. 67, a case of a contract on 
c.i.f. terms. 
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expiration of tlie time for delivering the goods. It cannot be regarded 

as giving an immediate right of action unless, of course, the purchaser 

thereupon exercises his option to treat the contract as rescinded, when 

he may go into the market and supply himself with similar goods, and 

sue upon the contract at once for any damage then sustained. The law 

on this subject wiU be found in Leigh v. Paterson (y) and Phillpotts v. 

Evans ( 2 ), the authority of which cases was upheld in Hochster v. De 
la Tour ” (a). 

The last-mentioned case is now generally treated as the leading 

one on “ anticipatory breach of contract ” (6). The rule shortly 

indicated by this phrase is that on the promisor’s repudiation of the 

contract, even before the time for performance has arrived, the promisee 

may at his option treat the repudiation as an immediate breach, putting 

an end to the contract for the future and giving the promisee a right of 

action for damages. It must be remembered that the option is entirely 
with the promisee. 

few months before the Contract Act came into force the efiects 

of ‘ anticipatory breach ” were thus summed up in the Exchequer 
Chamber in England (c):— 

‘ The promisee, if he pleases, may treat the notice of intention as 
inoperative, and await the time when the contract is to be executed, 
and then hold the other party responsible for all the consequences of 
non-performance : but in that case he keeps the contract alive for the 


(y) (1818) 8 Taunt. 540; 20 R. R. 652. 

(z) (1839)5M,&W.475; 52R,R.802. 
Itiddifficultto understand how the learned 
Chief Justice supposed this case to 
anticipate the doctrine of Hochster v. 
Z)e la TouTj to which the judgment of 
Parke B. is distinctly adverse ; but this 
is of only historical interest. 

(o) (1853)2E.&B.678 ; 95R.R.747; 
and see Ripley v. McClure (1849) 4 Ex. 
345, 359; 80 R. R. 593, 604. The 
rule in Hochster v. De la Tour is now 
generally received in America, and has 
been approved and applied by the 
Supreme Court of the United States: 
Roehm V. Horst (1900) 178 U. S. 1. 

(5) This expression is considered un¬ 
fortunate by Lord Wrenbuiy, Bradley v. 


B. Newsom, (fee. [1919] A. C. 16, 63; 
the breach is in the present repudiation. 
Cp. per Lord Haldane at p. 33. 

(c) Frost V. Knight (1872) L, R. 7 
Ex. 111. The judgment delivered by 
Cockburn C.J. is practically, though not 
formally, the judgment of the Court; see 
L. R. 7 Ex. at p. 118. The actual points 
decided were that the rule applies to con- 
tingent promises, and that the contract 
to marry is not excepted from it on any 
such grounds of its special character as 
were suggested in the Court below. See 
also Synge v. Synge (note (n), p. 285 
above), where, however, it was not 
necessary to rely on the principle to its 
full extent. 
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benefit of the other party as well as his own ; he remains subject to all 
his own obligations and liabilities under it, and enables the other party 
not only to complete the contract, if so advised, notwithstanding his 
previous repudiation of it, but also to take advantage of any super¬ 
vening circumstance which would justify him in declining to complete 
it. 

On the other hand, the promisee may, if he thinks proper, treat 

the repudiation of the other party as a wrongful putting an end to the 

contract, and may at once bring his action as on a breach of it; and 

in such action he will be entitled to such damages as would have arisen 

from the non-performance of the contract at the appointed time, 

subject, however, to abatement in respect of any circumstances which 

may have afforded him the means of mitigating his loss.” See notes to 

illustration (h) to section 73, p. 411 below. When the promisee has 

so determined his choice, then, whether he sues for damages or not, it 

is not open to the promisor to go back on his refusal and treat the 
contract as subsisting {d). 

It may be worth while to add that an unsuccessful attempt to 
perform a contract which does not disable the promisor from still 
performing it effectually within the time limited, or a reasonable 
time, and does not cause any damage to the promisee, cannot be 
treated as a refusal. Such an attempt does not of itself affect the 
legal rights of the parties at all (e). 

The election of the plaintiff to treat repudiation of the 
contract as an immediate breach does not affect the measure of 
damages. 

These authorities have been followed in British India. “Where, 
according to the custom of the caste to which the plaintiff and the 
defendant belonged, marriages ordinarily took place when the bride 
was between twelve and fifteen years of age, and the plaintiff, who 
was betrothed to the defendant’s daughter, required the defendant 
to fix a date for his marriage within a certain period, after which the 
marriage could not take place for eighteen months, owing to the inter¬ 
vention of the Sinliasth year, and the girl would then have passed her 


{d) Jhandoo Mal-jagan Nath v. Ph\d tion of the correspondonco). 

Chand-Fateh Chand (1024) 6 Lah. 497; (c) Seo Borroxvman v. Free (1878) 4 

86 I. C. 118 ; A. I. R. 1025 Lah. 217 Q. B. Div, 600. 

(tho only diiBoulty was on tho construe- 



289 


CONTRACT OF SERVICE. 

fifteenth year, it was held that the declaration by the girl that she 
was unwilling to be married for three or four years, and by the father 
that he could not compel her to change her mind, was practically a 
repudiation of the contract of marriage, and entitled the plaintiff to 

damages for the breach (/). 

Contract of service.— The illustrations to the section are both 
examples of contracts of service. In Hochster v. De la Tour (g) the 
defendant engaged the plaintiff as his courier on a Continental tour 
from June 1 for three mouths certain at £10 a month. Before that 
day came the defendant changed his mind and wrote to the plaintiff 
that he did not want him. The plaintiff, without waiting further and 
before June 1, sued the defendant for breach of contract. For the 
defendant it was argued that the plaintiff should have waited till 
June 1 before bringing his action, on the ground that the contract could 
not be considered to be broken till then. It was held, however, that the 
contract had been broken by express renunciation, and the plaintiff 
was not bound to wait until the day of performance. The principles 
enunciated m this case and the others underlying the present section 
were applied by the High Court of Bombay in a case where a station- 
master in the employ of a railway company, allegmg that he had 
resigned the service of the company, claimed his share of the company’s 
provident fund, but the claim was resisted on the ground that he was 
dismissed from service, and that he was not therefore entitled, under 
the rules of the fund, to more than the amount of his subscriptions 
thereto. One of the questions was whether the notice of dismissal, 
having regard to the date on which it was given, operated as a dismissal 
of the plaintiff. The plaintiff had on February 14 gone on three 
months’ leave without pay. On May 5 he tendered his resignation to 
the defendant company. On May 13 the company wrote to the 
defendant that he was dismissed from service. It was contended that 
there was no such dismissal as disentitled the plaintiff to his full share 
of the fund, first, because he had previously tendered his resignation, 
and, secondly, because the notice of dismissal was given on May 13, 
that is, before he became liable to resume his duties, which was on 


if) Puraholamdas Tribhovandas v. cases see ib., p. 37, following Vmad Kika 
ursholamdas Mangaldas (1897) 21 Bom. v. Nagindas (1870) 7 B. H. C. 122. 

23, 35. For the form of the decree in such {g) (1853) 2 E. & B. 678 ; 95 R. R. 747. 

I»0« 

19 


S. 39. 
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S. 39. the Hth. Both these contentions were ovemiled. As to the first 

contention it was said that, there being no contract between the 
parties that the service should terminate on resignation, the resignation 
did not operate to determine the contract unless it was assented to 
by the other side. As to the other contention it was said : His 
(plaintiff’s) letter of the 5th day of May was an intimation of his 
intention not to perform the services to which he was bound. . . . The 
company only took him at his word . . . and it seems to me that there 
was on the 13th an anticipatmy h'each which in the events entitled 
them to determine the contract by dismissing the plaintiff ’’ (h), 

"Where a servant or a clerk who is engaged by the month leaves 
his employer’s service wrongfully in the course of the then current 
month, he is not entitled to any salary for the broken portion of the 
month in the course of which he left the service (i). But where the 
engagement is for one full year, say from 1st April, 1908, to 31st March, 
1909, and the salary is fixed at so much (say Es. 18) per month, and 
the servant wrongfully leaves his employer’s service on 20th March, 1909, 
he is nevertheless entitled to his salary for the eleven months during 
which he actually served his employer, less the damages incurred by 
the employer by the breach, though the salary be payable under the 
terms of the agreement in a lump sum of Es. 216 at the end of the 
year. It was so held by the High Court of Madras, the Court- observing 
that the case was governed by the present section and s. 64, and 
that ill. (c) to s. 65 was almost conclusive in plaintiff’s favour (j). 




Measure of damages. —The measure of damages for ‘ anticipatory 
breach ” is not necessarily the same as it would be for a failure or 
refusal occurring at the time when performance was due (k). The 


(h) Oanesh Uamchatulra v. 0. I. P, Py, 
Co. (1900) 2 Rom. L. R. 790. This 
.appears a strnngo decision, for if the 
resignation was inoperative there was 
no bre<ach at ail. There might have been 
if the plaintiff had said, “ I shall not 
return to your service, Avlicthcr you 
accept my resignation or not.” 

(0 liamji V. Little (1873) 10 Bom. 
H. C. 57 ; Dhumee v. Sevenoaks (1886) 13 
(’al. 80 ; lialli Bros. v. Avxhika Prasad 
(1913) 35 All, 132. But .see Baghoonath 


Doss V. HaUc (1871) 16 W. R. 60. See 
also Empress of India Cotton Mills Co, v. 
Coffer Chunder Boy (1898) 2 C. W. N. 
687, and Aryodaya Spg, <t* H'j/. Co., Ld* 
V. Six'a Virchand (1911) 13 Bom. L. R. 
19, cases decided with reference to the 
special terms of the contract. 

(j) Chokalinga v. Mahomed (1912) 23 
Mad. L. J. 680. 

(it) ^Vi7/e// V. Van Heek d* Co. [1921] 
2 K. B. 369, C. A., see further at p. 422 
below. 
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plaintiff IS entitled to measure his damages as they stand at the date Ss. 39, 40. 
of repudiation : Ramgopal v. Dhanji Jadhanji Bhatia (Ih). 

Insolvency of promisor.-This is not of itself equivalent to a total 
refusal to perform the contract, though it may be accompanied by 
conduct which amounts to a notice of the insolvent debtor’s or his 
representative’s intention not to pay his debts or perform his con¬ 
tracts. A seller, however, is not bomid to go on delivering goods 
to an insolvent buyer (1). The proofs and illustrations belong to 

the special subject of Sale of Goods, now to bo dealt with L a 
separate volume. 


By whom Contracts must be Performed. 

40.—If it appears from the nature of the case that it 

intention of the parties to any con- 

performed. tract that any promise contained in it should 

be performed by the promisor himself, such promise must 

be performed by the promisor. In other cases the promisor 

or his representatives may employ a competent person to 
perform it. 

Illustrations, 

(a) A. promises to pay B. a sum of money. A. may perform this 
STb h by personally paying the money to B. or by calling it to be 

h.s tor f r appointed for payment, 

Wepresentatrves must perform the promise, or employ some propL^rson 

person^llly: ‘“s promise 


Personal contracts.— Contracts involving the exercise of personal 
skiU and taste, or otherwise founded on special personal confidence 
between the parties, cannot be performed by deputy. But it is not 
always easy to say whether a particular contract is, in this sense 
personal or not, or what is an adequate performance of a personal con¬ 
tract. The hiring of a carriage from Sharpe, a coachmaker trading 
under his own name alone, but in fact with a partner, was held to be a 
personal contract, which the hirer was not bound to go on with after 
Sharpe had retired from business. “He may have been induced to 
enter mto the contract by reason of the confidence he reposed in Sharpe, 

T ^ Ex parte Chalmers (1873) L R 8 

I. c. 480; A. I. R. 1928 P. C. 200. Ch. 289. 


1&—2 
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S. 40. und at all events had a right to his services in the execution of it ” (m). 

This has been considered an extreme application of the principle (w), 
Avhich ought to be applied only where the contract really and substan¬ 
tially has relation to the personal conduct of the contracting party (o). 
A contract for personal agency or other service entered into with 
j)artners is generally determined by the death of a partner, or it may be 
more accurate to say that it is not held to continue with the surviving 
partner unless there is something to show a distinct intention to that 
(‘ffect (jp). On the other hand, a contract with a firm which has nothing 
really personal about it so far as regards the partners, for example, a 
contract to perform at a music-hall belonging to the firm, is not 
generally determined by the death of one member of the firm, especially 
if the individual members of the firm were not named in the contract 
and not known to the other party (i?). Every case must really be 
judged on its own circumstances. 

The illustrations to the section look obvious enough. But the 
second is not quite so simple as it looks. Suppose A. is not a painter, 
but a sculptor. Must A. chisel the whole of his statue in the marble 
with his own hand, or, if the statue is to be in bronze, must he cast it 
himself ? According to all modern usage, he is clearly not bound to 
do so ; he is expected to design and supervise the work, but the manual 
execution will be done, subject to the master’s final touches, by skilled 
w^orkmen. Benvenuto Cellini cast his own Perseus ; Sir Hamo Thomy- 
croft did not cast his owm King Alfred. Again, A. is a painter commis¬ 
sioned to carry out a great mural decoration. Must he actually hold 
the brush that lays on every square inch of paint ? Certainly that was 
not the understanding of the great European painters of the sixteenth 
and seventeenth centuries and their patrons; the less important 
parts of the work were executed by pupils and assistants under the 
master’s direction, and it would have been impossible to get the work 


(m) I^obson v. Drummond (1831) 2 B. & 
Ad. 303 ; 36 R. R. 569, 672. 

(«) British Waggon Co. v. Lea tC* Co. 
(1880) 1 Q. B. D. 149, 152. 

(o) Phillips V. Alhambra Palace Co, 
[1901] 1 K. B. 69. 

ip) Tasker V. Shepherd {\SG\) GB. & N. 
675; 123 R. R. 697. 

(q) Phillips V. Alhambra Palace Co. 


[1901] 1 K. B. 69. The defendants were 
undisclosed partners trading under a 
quasi-corporate name; tho plaintiffs 
wore a troupe of performers, but nothing 
turns on their number. If one of tho 
plaintiffs had died tho case would have 
been different, as they had undertaken 
active and personal performances. 
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done otherwise. Still the master was bound to perform his promise 
personally in the sense that he could not delegate the design or general 
supervision to a jumor. In ascertaining what is contemplated by the 
parties, usage as well as the express terms must be regarded. 

Ordinary contracts for delivery of goods, payment for them and 
the like, may of course be performed by deputy (r). “ There is clearly 

no personal element in the payment of the price ” (s). See notes 
to s. 37, pp. 259—268 above. 


41. When a promisee accepts performance of the 
ing''®periorm‘ate ^ 1^6 cannot after- 

from third person, wards enforce it against the promisor. 

There is English authority to the effect that discharge of a contract 

by a third person is effectual only if authorised or ratified by the 

debtor ; but it is not clear that the better modern opinion is not the 

other way (t). In India there is no occasion to discuss the point, as 

the words of the Act leave no room for doubt. It need hardly be 

added that this section applies only when a contract has in fact been 

performed by a third person (u). Cp. the Negotiable Instruments 
Act, 1881, s. 113. 


42.—When two or more persons have made a joint 
Devolution of piomise, then, rmless a contrary intention 

joint liabilities. i 

appears by tne contract, all such, persons, 
durmg their joint lives, and after the death of any of them, 

his representative jointly with the survivor or survivors, and 

after the death of the last survivor, the representatives of all 
jointly, must fulfil the promise. 


This is a deliberate variation of the Common Law rule. In 
England “ upon the death of one of several joint contractors the legal 
liability under the contract devolves on the survivors; and the 


(r) Tod V. Lakhmidas (1892) 16 Bom. 
441, 451 ; but authority is really need¬ 
less, even if illustration (a) did not 
cover it; followed Yaman v, Changi 
(1926) 49 Bom. 862; 27 Bom. L. R. 

1261; 91 I. C. 360;' A. I. R. 1926 
Bom. 97. 


(tf) Tolhurst V. Associated Portland 
Cement Manufacturers [1902] 2 K. B. 660, 
672, per Collins M.R. 

(0 See Leake, 684,7th cd. Pollock, 498. 
(u) Bar Chandi Lai v. Sheoraj Singh 
(1917) 39 All. 178; L. R. 44 I. A. 60; 
39 I. C. 343. 
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Ss. 42, 43. representative of the deceased cannot be sued at law either alone or 

jointly with the survivors. Consequently the whole legal liability 
ultimately devolves upon the last surviving contractor, and after his 
death upon his representatives ” (v). Limited exceptions have been 
introduced by Courts of Equity, and in particular a deceased partner’s 
estate is liable, subject to the prior payment of his separate debts, for 
the unsatisfied debts of the firm (w). Parties can, of course, make 
their contracts what they please ; but the presumption established 
for British India by the present section appears to be more in accord¬ 
ance with modern mercantile usage. 


43.—Wten two or more persons make a joint promise {x), 

Any one of the promisee may, in the absence of express 

may bo compelled agreement to the contrary, compel any one 
to pcifoim. siicli joint promisors to perform 

the whole of the promise. 

Each of two or more joint promisors may compel every 

Eaci. promisor proiiiisor to Contribute equally 

may compel con- with hiiiiself to the performance of the 

tnbution. , ^ 

promise, unless a contrary intention appears 
from the contract. 

Tf any one of two or more joint promisors makes default 

Sharing of loss Contribution, the remaining joint 

mbutioif*^^pi’or*^isors must bear the loss arising from 

such default in equal shares. 

Explanatton .—Nothing in this section shall prevent a 
surety from recovering from his principal payments made by 
the surety on behalf of the principal, or entitle the principal 


(u) Leake, 303. 

(uj) Partnership Act, 1800, s. 9, follo^v- 
ing the decision of tlio House of Lords in 
Kendall V. Hamilton (1879) 4 App. Ca. 
504, before which partncrsliip debts were 
generally supposed f o be joint and several 
for all purposes. 

ix) This means what it says. Co-heirs 
of a mortgagor are not joint promisors, 
and some of them cannot be sued for the 
whole debt : Hazara Singh v. Karanjan 


^i»i;A(1929) 1191. C.419; A. I. R. 1929 
Lah. 783. 

(y) The words “ or more ” have been 
inserted hj' the Repealing and Amending 
Act (XTl of 1891). It has been found 
necessary to lay down that if one of two 
parties to an alleged joint promise turns 
out not to have agreed to it at all, the 
other who did contract is not released: 
Sankole v. Badridad (1925) 89 I. C. 976; 
A. T. H. 1926 Nag. 190. 
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to recover anything from the surety on account of payments 
made by the principal. 

Illusliulions. 

{a) A., B., and C. jointly promise to pay D. 3,000 rupees. D. may 
compel cither A. or B. or C. to pay him 3,000 rupees. 

(b) A., B., and C. jointly promise to pay B. the sum of 3,000 rupees. 

C. is compelled to pay the whole. A. is insolvent, but his assets are sufficient 
to pay one-half of his debts. C. is entitled to receive 500 rupees from A.'s 
estate, and 1,250 rupees from B. 

(c) A., B., and C. are under a joint promise to x)ay D. 3,000 rupees. 

0. is unable to pay anything, and A. is compelled to l^ay the whole. A. is 
entitled to receive 1,500 rupees from B. 

(d) A., B., and C. are under a joint promise to pay D. 3,000 rupees, 

A. and B. being only sureties for C. C. fails to pay. A. and B. are compelled 
to pay the whole sum. They are entitled to recover it from C. 


Joint promisors. The series of sections now before us materially 
varies the rules of the Common Law as to the devolution of the benefit 
of and liability on joint contracts (z). As far as the liability under a 
contract is concerned, it appears to make all joint contracts joint and 
several (d). It allows a promisee to sue such one or more of several 
joint promisors as he chooses, and excludes the right of a joint promisor 
to be sued along with his co-promisors (6). Here the minority of one 
joint promisor does not affect the liability of the other (c). There is 
still considerable difference of opinion in the Indian High Courts as to 
its consequential operation where a judgment has been obtained against 
some or one of joint promisors, and the decisions must be examined. 
We think it the better opinion that the enactment should be carried 
out to its natural consequences, and that, notwithstanding the English 
authorities foimded on a different substantive rule, such a judgment, 
remaining unsatisfied, ought not, in British India, to be held a bar to a 
subsequent action against the other promisor or promisors. 


Effect of decree against some only of joint promisors. —In Hemendro 
Coomar Mullick v. Rajendrolall Moonshee (d) the High Court of Calcutta 


( 2 ) Lukmidas Kkimji v. Purshotam 
Haridass (1882) 6 Bom. 700, 701. 

(а) Motilal Beckardass v. Qhdlabhai 
Hariram (1892) 17 Bom. 6, 11 ; Bishunxith 
Sahay v, Nanim Prasad Sirigh (1923) 2 
Pat. 446; Baghunath Bos v. Baleshwar 
Prasad (1927) 7 Pat. 353; 105 I. C. 484; 
9 P. L. T. 137 ; A. I. R. 1927 Pat. 426. 

(б) Hemendro Coomar Mullick v. 


Rajendrolall Moonshee (1878) 3 Gal. 353, 
360; Muhamynad Askari v. Radhe Ram 
Singh (1900) 22 All. 307, 315 ; Dick v. 
Dhunji Jaitha (1901) 25 Bom. 378, 386. 

(c) Jamna Bai v. Vasanta Rao (1916) 
L.R.43I.A.99; 39 Mad. 409; Sain Das 
V. Ram Chand (1923) 4 Lab. 334; 85 I. C. 
701; A. I. R. 1924 Lab. 146. 

(d) (1878) 3 Cal. 353. 
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S, 43. held, following the rule laid down in King v. Hoare (e), that a decree 

obtained against one of several joint makers of a promissory note is a 
bar to a subsequent suit against others. This was followed by the 
High Court of Madras in a similar case in Gurusami Cketti v. Samurli 
Chinna (/). Strachey C.J. dissented from these decisions in Muham¬ 
mad Ashari v. Radhe Ram Singh (g). In that case the question was 
Avhether a judgment obtained against some of several mortgagors and 
remaining unsatisfied against them was a bar to a second suit against 
other joint mortgagors, and the Court held that it did not constitute 
any bar and that a second suit was maintainable, the doctrine of King 
V. Iloare {k) not being a])plicable in India, at all events in the Mufassal, 
since the passing of the Indian Contract Act. Strachey C.J. said: 

objections to the application of the doctrine are based on purely 
legal grounds. The doctrine now rests not so much on King v. Hoare 
(1841) 13 M. Sc W. 494, as on the judgments of the Law Lords in Kendall 
V. Hamilton (1879) 4 App. Ca. 504. As explained in those judgments, 
the doctrine that there is in the case of a joint contract a single cause 
of action which can only be once sued on is essentially based on the 
right of joint debtors in England to have all their co-contractors joined 
as defendants in any suit to enforce the joint obligation. That right 
vas in England enforceable before the Judicature Acts by means of a 
plea in abatement, and since the Judicature Acts by an application 
for joinder which is determined on the same principles as those on which 
the i)]ea in abatement would formerly have been dealt with. In India 
that riglit of joint debtors has been expressly excluded by s. 43 of the 
Contract Act, and therefore, the basis of the doctrine being absent, the 
doctrine itself is ina])plicable. Ccssante ratione legis, cessat ipsa lex^ 
Tlic reasojiing of Strachey C.J. seems to us conclusive ; but until 
it has been adopted by the other High Courts, or confirmed by the 
Judicial Committee of the Privy Council, the point must be regarded 
as open. The Madras High Court, in later cases, seems inclined to 

adopt the opinion expressed in the first paragraph of the commentary 
on this section (f). 


(c) (1844) IS M. & \V. 4<J4 ; 07 H. H. 
094. 

(/) (1H81) 5 Mad. :i7. 

{g) (1900) 22 All. 307. See also Abdul 
Azn V. Basdeo Singh (1912) 34 All. G04, 
G06; 17 1. C. 89. 


{h) (1844) 13 M. & W. 494; 67 R. K. 
004. 

(») Mool Chand v. ..lOivir Chetty (1916) 
30 Mad. 548, 551—552; 29 I. C. 303; 
liamanjuUt v. Aravamudu (1909) 33 Mad, 
317, 319—321. 
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Coming next to the High Court of Bombay, the doctrhic of Emy 
V. Hoare was assumed to be applicable to India by that Court in 
Lulcmidas Khimji v. PursJiotam Haridas (j), and in Lalsmishanhar v 
Vishnuram {k). In the latter case it was held that the principle of 
King V. Hoare did not apply to the facts of the case, as the decree in 
the first suit against one of the partners, which was set up as a bar to a, 
subsequent smt against all the partners, was made by the Civil Court 
of Baroda, which had no jurisdiction over some of the partners who 
resided in British territory. On the other hand, there is a dictum of 
Farran J. m Motilal v. GJiellahhai (1) that the present section appears 
to make all contracts joint and several. The applicability to India 
of the rule in King v. Hoare was again considered by the same Court 
m Bick V. Bhunji Jaitha (m), but the point was not decided, as the 
Court thought it did not arise directly for decision. In a case (n) 
where the question was whether the plaintifi having sued an agent to 
judgment was entitled under s, 233 (below) subsequently to maintain 
a suit against the principal, Macleod J. expressed his dissent both 
from the reasoning and the decision of Strachey C.J. in iMuhammad 
Askan’s case, and held that the present section merely took away 
the right of a joint promisor to have his co-promisor joined with him 
in the action, and did not enable the promisee to file separate actions 
agamst both. “ It could not have been intended,” said the learned 
Judge, “ to deprive the second co-contractor of his right to plead the 
previous judgment, or to spHt up one cause of action into as many 
causes of action as there were joint contractors.” This view was 
soon afterwards adopted by Kajiji J. (o). We still agree with Strachey 

0. J. 


Judgment against one joint promisor who admits claim after 
institution of suit does not bar the suit against other joint promisors. 
In the last-mentioned case the plaintiff sued the defendants, alleging 
that they were partners, and at the hearing one of the defendants 
adnutted the plaintiff’s claim, and judgment was thereupon passed 
against him for the amount claimed. On behalf of the other defendants 


S.43. 


U) (1882) 6 Bom. 700. 

(0 (1890) 24 Bom. 77. 

(l) (1892) 17 Bom. 6, II. See also 
Oovind V. Sakkaram (1904) 28 Bom. 383. 

(m) (1901) 25 Bom. 378. 


(n) Shivlal v. Birdichand (1917) 19 
Bom. L. R. 370, 377—380; 40 I. C. 194. 

(o) Markandrai v. Virendrarai (1917) 
19 Bom. L. R. 837, 843; 42 I. C. 815. 
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S. 43. it was conteuded that, the cause of action alleged in the plaint being 

joint, it merged in the judgment recovered against the first defendant, 
and that further proceedings in the suit were therefore barred. The 
Court did not accede to this contention, and it Avas held that the judg¬ 
ment recovered against the first defendant did not bar further prosecu¬ 
tion of the suit against the others. Keference was made in the course 
of the judgment to s. 153 of the Code of Civil Procedure, 1882 (now 0.15, 
r. 2, Code of Civil Procedure, 1908). As to King v. Iloare, it was stated 
that the rule there laid down did not apply to the facts of the case 
under consideration. 

Suit against one of several partners. —In Lnkmidas Khimji v. 
Pumhotam Ilaridas (p) it was held in a suit brought upon a contract 
made by a partnership firm that a plaintiff may select as defendants 
those partners of the firm against whom he wishes to proceed. This 
decision was cited with approval by Farran C.J. in Motilal Bechardass 
v. GheUabhai Ilarirmn {q) and was followed by the High Court- of 
Madras in Naraijana Clietti v. Lakshniana CheUi (r), where it was held in 
a similar case that according to the law declared in s. 43 of the Contract 
Act, especially when taken with s. 29 of the Code of Civil Procedure (s), 
it is not incumbent on a person dealing with partners to make them 
all defendants, and that he is at liberty to sue any one partner as he 
may choose. It will be noted in this case that the Court expressly 
applit'd to partners not oidy s. 43 of the Contract Act, but also s. 29 


{p) (18S2) 0 Horn. TUO. 

(y) (I8!)2) 17 Rom. G, II. In that 
ease Varrnn C.J. ohservod tlwit .ss. 42, 
43, and 45 rulated to partners as well 
as to other co-eontractor.s, and that if 
the Legi.slaturo luid intended to except 
partners from tlio provisions of this 
section it would have done so in express 
words. 8cc, however, Laksmishankar v. 
Viahnuram (1899) 24 Bom. 77, where 
the Court held, without any reference to 
tho earlier case, tliat tho liability of 
j)artiiers was joint, and that no ono 
partner could change it into a joint and 
several liability without tlio consent of 
tlic other partners. 

(r) (1897) 21 Mad. 250. Sec also (1878) 
:! Cal. 35<l, 300, and (1900) 22 Allj 


307, 315 ; Appn Dadu Patil v. Pom- 
kri^hiKt ]'asudkii (1930) 53 Bom. 652; 
121 I. 0. 581 ; A. I. U. 1930 Bom. 5. 

(*■) Sec. 29 of the Code of Civil Pro¬ 
cedure, 1882 (now O. 1, r. 6, in tho Code 
of 1008), runs as follows : “ Tho plaintiff 
may, at his option, join as parties to tho 
same suit all or any of tho persons 
severally or jointly and sovorally liable 
on any ono contract, including parties to 
bills of exchange, hundist and promissory 
notes.” Tho judgment seems to assume 
that the eiXect of s. 43 was to make all 
joint contracts joint and sovoral. Seo 
Molihtl Bechardass v. OheUahhai Harirain 
(1892) 17 Bom. G, U ; and Muhammad 
Askari v. Badhc Bam Singh (1900) 22 All. 
I 307 , 310. 
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of the Code of Civil Procedure, which relates not to joint, but to several 
and to joint and several, liability. The same view of the section has 
been taken by the High Court of Lahore (0- 

In this connection may be noted 0. 1, r. 10, of the Code of Civil 

Procedure, which provides that the Court may order, either of its own 

motion or on the application of a party to a suit, ‘ ‘ that the name of 

any person who ought to have been joined, whether as plaintifi or 

defendant, or whose presence before the Court may be necessary in 

order to enable the Court effectually and completely to adjudicate 

upon and settle all the questions in the suit, be added.” The effect of 

s. 43 being, according to the above decisions, to render the Lability of 

joint promisors joint and several and to exclude the right of a joint 

contractor to be sued along with his co-contractors, the provisions of 

0. 1, r. G, are appUcable to the case, and the promisee is at liberty to 

sue any one or more of the joint promisors. But this right is distinct 

from, and does not affect, the right of a defendant to apply to the Court 

under 0.1, r. 10, of the Code to have his co-contractor added as a party. 

But such an application, it is conceived, can be sustained not on the 

ground that the joint contractor “ ought to have been joined ” as 

defendant, but only under the latter branch of the section, if the 
Court considers it necessary to do so (m). 


and that, ‘ in view of this section and 
the 29th section of the Code of Civil 
Procedme, it ia clear that the non¬ 
joinder of a co-debtor is no ground of 
defence to a suit; but it is appreliended 
that an application made under the 32nd 
section of the Code to add as a defendant 
an omitted co-debtor would be dealt with 
in the same manner as it is in England.’ 
I cannot agree with this view. As the 
judgments in Ktmlall v. Hamilton (1879) 
L. R. 4 A. C. 504 show, such an apprecia¬ 
tion would in England be dealt with in 
the same manner as the old plea in abate¬ 
ment, and the effect of the latest decisions 
is that a joint debtor, though he has not 
an absolute, has an ordinary and a prima 
facie right to have his co-debtors joined: 
WilsoUj Sons (£,’ Co. v. Balcarres Brook 
Steamship Co. [1893] 1 Q. B. 422; 
Bobinson v. Qeisd [1894] 2 Q. B. 685.” 


(0 Muhammad Ismail Khan v. Saad- 
ud-din Khan (1927) 9 Lah. 217; 104 
1. C. 700; A. I. R. 1927 Lah. 819; Jag 
Lai V. Shib Lai (1902) Punj. Rec. no. 37 ; 
Thomas BerJc v. Thomas Siddle (1892) 
Punj. Rec. no. 11 ; Livingstone v. Feroz 
Bin (1914) Punj. Rec. no. 107, p. 390 
(joint tenants); Liquidator, Union Bank 
of India v. Gobind Singh (1923) 4 Lah. 
239; 77 I. C. 338 ; A. I. R. 1925 Lah. 148 
(partners). 

(tt) Note the observations of Strachey 
C.J. in Muhammad Askari v. Radhe Ram 
Singh (1900) 22 All. 307, 316, 317 : “ In 
their note to s. 43, Messrs. Cunningham 
and Shephard, at pp. 158, 159, of their 
commentary on the Indian Contract Act, 
7th ed., say that, ‘ if this section is 
intended to deny to joint debtors the 
right to be sued jointly in one suit, it 
involves a departure from English law,’ 


S. 43. 
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S. 43. Co-heirs. —This section speaks of two or more persons making a 

joint promise, and it has no application where parties become jointly 
interested by operation of law in a contract made by a single person. 
Hence the section does not apply to the case of several heirs of the 
original debtor, and they all must be joined as parties to the suit (r). 

Co-tenants. —The provisions of this section have been applied to 
joint tenants {w). 

Contribution between joint promisors. —This clause represents the 
doctrine of Englisli equity as distinct from that of the Common Law 
Courts. It would be useless to cite English authorities. 

Joint tenants are joint promisors ; therefore the liability is only 
to contribute to the performance of the promise. Hence if one of 
•several })ersons jointly liable for a debt is sued, and is compelled to 
satisfy the debt and the costs of the suit, he can only call on the others 
to contribute in respect of the debt, and not in respect of the costs (x). 

When liability to contribute arises. -In a case decided before the 
enactment of the Contract Act, it was held that the mere existence of 


Note also the observations of Crowo J. 
in Dick V. Dhunji Jaitha (1901) 25 Bom. 
378, 380, where the* learned Judge says : 
“ With regard to the argument based on 
the provisions of s. 43 of the Contract 
Act, it seems to mo that that section 
merely takes away the riglit of a joint 
debtor to be sued jointly and to plead 
in abatement a right which was abolished 
in England by the Judicature Acts. It 
is still open to a defendant to apply to 
the Court for joinder of a person who 
(Uight to have been included in tho 
action ; and, to use the wor<ls of Earl 
Cairns 1..C. in Kindnll v, Hamilton (1879) 
4 Ajip. Cas. oU4, ‘ the application to have 
a person so omitted included as a defen¬ 
dant ought to be granted or refused on 
the same principles on which a j>lea in 
abatement would have succeeded or 
failed.’ See. 32 of the Civil Broeediiro 
Code gives the Court absolute tlLscretion, 
either (»n ap]>lieation or motn, to 

dismiss or atid parties." 

The opinion expressed by ^Ir. Justice 


Crowe corresponds to a considomblo 
extent witli that of Messrs. Cunningham 
and Shephard. We agree with Strachey 

C. J. in thinking that an application 
under 0. 1, r. 10, to add ns defendant an 
omitted debtor should not be dealt with 
us in England, but on the principles 
expressed in tho Contract Act and to bo 
reasonably inferred from its language. 
As to tho practice in amendment, see 
Muhammad Ismail Khan v. Said-ud-din 
AVm/i (1927) 104 I. C. 700 ; A. I. B. 1927 
Lab. 819. 

As to eases under the Bengal Tenancy 
Act, sec Chamalkari v. Triguna Nath 
(1913) 17 C. W. N. 833; 19 I. C. 989. 

(e) Shaikh Sahcul v. Krishna Mohan 
(191C) 24 Cal. L. J. 371; 35 I. C. 503. 
(te) Nirdosh v. Jak'aria (1914) 20 Cal. 

D. J. 492 ; Kaghunath Das v. Baleshcar 
Prasad Chaudhuri (1927) 7 Pat. 353 ; 105 
I. C. 484 ; A. I. B. 1927 Pat. 426. 

(.v) Punjab v. Pdum Singh (1874) 0 
N. W. P. 192. 
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a decree against one of several joint debtors does not afford ground 

for a suit for contribution against the other debtors. “ Until he has 

discharged that which he says ought to be treated as a common burden, 

or at any rate done something towards the discharge of it, he cannot 

say that there is anything of which he has relieved his co-debtors, and 

which he can call upon them to share with him ” (y). And the law 

under the Contract Act would appear to be the same : see illustrations 
to the section ( 2 ). 


Contribution as between judgment debtors.— The question as to 
whether, as between persons against whom a joint decree has been 
passed, there is any right of contribution at all depends upon the 
question whether the defendants in the former suit were wrong-doers 
in the sense that they knew or ought to have known that they were 
doing an illegal or wrongful act. In that case no suit for contribution 
will he (a). Thus where a decree for costs against two defendants 
jointly was executed against one of them, who had set up a false 
defence in the smt in collusion with the other, and the former sued the 
latter for contribution, it was held that the suit would not lie (b). 
The High Court of Madras has considered it an open question (c) 
how far the rule in Merryweather v. Nixan{d), which lays dovm 
that there is no contribution between joint tortfeasors, was appUcable 
to India, having regard to the observations of Lord HerscheU in 
Palmer v. Wick, etc., Steam Shipping Co. (e), where the noble lord 
said that the rule did not appear to him “ to be founded on any principle 


( 3 /) Jfam Pershad Singh v. Neerbhoy 
Singh (1872) 11 B. L, R. 76. 

( 2 ) See Abrafiam v. Eaphial (1916) 39 
Mad. 288, 291; 27 I. C. 337. 

{a) Suput Singh v. Imrit Tewari (1880) 
5 Cal. 720, citing Merryweather v. Nixan 
(1799) 8 T. R. 186 ; 16 R. R. 810; (the 
real leading case is, however, Adamson v. 
Jarvis (1827) 4 Bing. 66 ; 29 R. R. 503. 
See [1894] A. C. at p. 324); Hari Saran 
Maitra v. Jotindra Mohan Lahiri (1900) 
5 C. W. N. 393; Mohesh Chandra v. 
Boydya Nath (1901) 6 C. W. N. 88 ; 
Krishna Bam v, Bakmini Sewak Singh 

(1887) 9 All. 221. 

( 6 ) Vayangara v. Pariyangot (1883) 7 


Mad. 89; Svdhu Singh v. Lehna Singh 
(1901) Punj. Rec. no. 7 ; Gobbid Chmider 
V. Srigo-bind (1897) 24 Cal, 330. See 
also as to contribution between judg¬ 
ment debtors Brojendro Kumar Boy v. 
Bash Behari Boy (1886) 13 Cal. 300, and 
Lakshmana Ayyan v. Bangasami Ayyan 
(1894) 17 Mad. 78, where it was held 
upon the facts of the case that one judg¬ 
ment debtor against whom execution had 
been levied was entitled to contributio 
against the rest. 

(c) Siva Panda x,Jujusti Panda {1^0 \ 

25 Mad. 599. 

{d) See note (a), above. 

(e) [1894] A. C. 318, 324. 
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Ss. 43-45. of justice or equity or even of public policy wbicb justifies its extension 

to the jurisprudence of other countries.” The same doubt has been 
expressed by the High Court of Allahabad (/). 


44.—Where two or more persons have made a joint 

Effect of release P^onuse, a release of one of such joint pro- 

misnr promisee does not discharge the 

other joint promisor or joint promisors; 
neither does it free the joint promisor so released from 
responsibility to the other joint promisor or joint promisors. 

We have here another variation of English law {g). In England 
the releasing creditor must expressly reserve his rights against the 
co-debtors if he wishes to preserve them (h). 

This section applies equally to a release given before or after 
breach. Thus where in a suit (i) for damages against several partners 
the plaintiff compromised the suit with one of them, and undertook 
to withdraw the suit as against him, it was held that the release did 
not discharge the other partners, and the suit might proceed as against 
them. For the latter it was contended that the section occurred in 
the portion of the Act relating to the performance of contracts, and 
that it did not therefore apply to liabilities arising out of the breach 
of a contract. The Court held that such a construction of the section 
was too narrow. 


The principle of this section has also been applied to judgment 
debts. It has thus been held that a release by a decree holder of some 
of the joint judgment debtors from liability under the decree does not 
operate as a release of the other judgment debtors (jf). 


45.—When a person has made a promise to two or 

Devolution of persoiis jointly, then, unless a contrary 

joint rights. intention appears from the contract, the right 

to claim performance rests, as between him and them, with 


(/} Nihal Singh v. The Collector of 
Bulandshahr (19IG) :i8 All. 297, 240 ; :i:* 
I. C 105. 

(f?) Krishna Charan v, Sana 
Kmnar (1917) 44 Cnl. 1C2. 174; 94 T, C. 
<i09. 

{h) There is no different equitable 
doctrine. In Kx. parte Good (1877) 5 


Oh. Div. 40, the document in question 
M as held not to bo a release at all, and 
the general rule not disputed; see at 
p. 57. 

(i) Kirtee Chnnder v. Strutkers (1878) 
4 Cal. 990. 

(_;) Moot Chand v. A/uy»r Chetly (1910) 
39 Mad. 548; 29 T. 0. 903. 
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them during their joint lives, and, after the death of any of 
them, with the representative of such deceased person 
jointly with the survivor or survivors, and, after the death of 
the last survivor, with the representatives of all jointly. 

Illustration. 

A., in consideration of 5,000 rupees lent to him by B. and C., promises 

B. and C. jointly to repay them that sum with interest on a day specified. 

B. dies. The right to claim performance rests with B.’s representatives 
jointly with C. during C.’s life, and after the death of C. with the representa- 
fives of B. and C. jointly. 


Promise to two or more persons jointly.— This section applies to all 

joint promisees whether they be partners (k), co-sharers (1), or members 

of a joint Hindu family carrying on business in partnership [m]. There 

IS nothing in this enactment to show what happens to a single right 

when the owner of it dies, and several persons become entitled to 

It (n). In such a case, it has been held that all of them must join in a 

suit to enforce the right, and if any of them refuses to join as plaintiff, 

he must be added as a defendant (o). Obviously joint promisees 

cannot divide the debt among themselves and sue severally for the 
portions (p). 


Right to performance of promises during joint lives.— As the right 
to claim performance of a promise in the case of joint promisees rests 
with them all during their joint lives, it follows that all the joint 
promisees should sue upon the promise (q). If a suit is, therefore. 


(k) Motilal V. Gkellabhai (1892) 17 
Bom. 6, 13 ; Aga Gulam Husain y. A. 
Sassoon (1897) 21 Bom. 412, 421 ; Man- 
ghanmal Matanomal v. Pahlajrai (1927) 
105 I. C. 544; A. I. R. 1928 Sind 16; 
subject to special grounds of exception, 
as where the plaintiff’s partners have 
ceased to have any interest, Mulibai v. 
Shewaram Menghraj (1925) 90 I. C. Ill ; 
A. I. R. 1926 Sind 78. 

( l ) Halkrishna v. The Municipality of 
Mahad (1885) 10 Bom. 32 ; Hamknshna 
V. Hamabai (1892) 17 Bom. 29. 

{m) Ramsehuk v. Ramlall Koondoo 
(1881) 6 Cal. 815; Kalidas v. Nathu 
Bhagvan (1883) 7 Bom. 217; Ram 
Narain v. Ram Chunder (1890) 18 Cal. 


86; Alagappa Chetti v. Vellian Chetli 
(1894) 18 Mad. 33. 

(n) Kandhiya Lai v. Chandar (1884) 7 
All. 313, 322. 

(o) Ib. : Ahinsa Bibi v. Abdul Kader 
(1902) 25 Mad. 26, 35; Mahamed Ishaq 
V. Sheikh Akramul Huq (1908) 12 

C. W, N. 84, 86, 93. 

(p) Siluvalmuthn Mudaliar v. Muham¬ 
mad Sahul (1926) 51 Mad. L. J. 648 ; 98 
I. C. 549, where the word “implead” 

is wrongly used for adding a party as 
plaintiff. 

(j) Buhir Ohand v. Balram Das (1877) 

1 All. 453 ; Jowala Nath v. Rupa (1882) 
Punj. Rec. no. 175; Vyankatesh Oil 
Mill V. Velmakomed (1927) 30 Bom. 
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S 45. })n>ught by some of them only, and the other promisees are subsequently 

added ns plaintiffs, whether on objection taken by the defendant (r) or 
by the Court of its own motion (s), the whole suit will be dismissed 
if it is at that time barred by limitation as regards the other 
promisees. 

With regard to partnership suits the Code of Civil Procedure, 
1908, 0. 30, r. 4, provides as follows :— 

“ (1) Not^vithstanding anything contained in section 45 of the 
Indian Contract Act, 1872, where two or moje persons may sue or be 
sued in the name of a firm under the foregoing provisions and any of 
such persons dies, whether before the institution or during the pendency 
of any suit, it shall not be necessary to join the legal representative 
of the deceased as a party to the suit. Observe that this rule applies 
only where the firm, named as such, is a party to the suit. It does 
not enable one of several co-contractors to sue in his own name alone. 
Where a suit was brought in a firm-name for an alleged debt to the 
firm, and the Court doubted whether the firm w^as proved to exist, 
but was clear that if it did no contract with it was shown, so that the 
name of the firm was in effect struck out of the suit, one of the alleged 
partners (who v'as already a party) claimed to carry on the suit, 
taking advantage of the above rule, in his own name without joining 
his co-contractor’s, and this was rightly disallowed (i). 

(2) Nothing in sub-rule (1) shall limit or otherwise affect any 
right which the legal representative of the deceased may have (a) to 
apply to bo made a party to the suit or (b) to enforce any claim against 
the survivor or survivors.” 

Reference to this Rule is omitted, I know not why, in a Bombay 
case of 1927 which arrived at the same result (w). 


h. H. 117; 109 I. C. 99; A. I. R. 
1928 Bom. 191. But if a contract is 
entered into with ono partner only it is 
competent for him to maintain a suit 
by himself without making his partners 
co-plaintiffs: Mehr Shigh v. Chela Bam 
(1900) Punj. Rec. no. 127. See 
Bibi V. Abdul Kader (1902) 25 Mad. 26 ; 
Imam-ud‘din v. Liladhar (1892) All, W. N. 
104. 

(r) Bamsebuk v, Bamlall Koondoo 
(1881) 6 Cal. 815; Kalidas v. Xathn 


Bhagvan (1883) 7 Bom. 217; Fatmabai 
V. Pirbhai (1897) 21 Bom. 680. 

( 5 ) Imam-ud-din v. Liladhar (1892) 14 
All. 624 ; Bam Kitikar v. Akhil Chandra 
(1908) 35 Cal. 519. 

(0 IJari Sitigh v. A'wram Chand' 
Kan^hi Bam (1926) 8 Lah, 1 ; 100 I. C. 
721 ; A. I. R. 1927 Lah. 116. 

(u) Devshi V. Bhikamchandf 29 Bom. 
L. R. 147 ; 100 I. C. 993 ; A. I. R. 1927 
Bom. 125. 
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Validity of discharge by one of several joint promisees.— See notes 

under the same head to s. 38 (p. 277 above). 

Suit by a surviving partner.-The general rule of English law is 
(contrary to the present section) that joint contracts are enforceable 
by the survivors or survivor alone. There is an equitable exception 
founded on mercantile custom, as to debts due to partners ; but even’ 
m this case. ‘ ‘ though the right of the deceased partner devolves on 
his executor, the remedy surmves to his companion, who alone 
must enforce the right by action, and will be liable on recovery to 
account to the executor or administrator for the share of the 
deceased ” (u). The present section extends the mercantile rule of 
substantive right to all cases of joint contracts. But it does not follow 
that It was intended to alter the rules of procedure in cases where the 
mercantile rule of substance was already admitted. It seems therefore 
to be the better opinion that the representatives of a deceased partner 
are not necessary parties to a suit for the recovery of a debt which 
accrues due to the partnership in the lifetime of the deceased (w) It 
has been so laid down by the High Courts of Allahabad, Bombay 
adras and Lahore; but the contrary has been maintained by the 
Calcutta High Court (x). English law and the alteration of it by the 
Act were discussed, and the difficulty occasioned by the words “ as 
between him and them ” in connection with this point was considered 
by Farran J. in Motilal v. Ghellahhai (y). The learned Judge there 
stated, “ It is difficult to give these words their full efiect if the sur¬ 
viving contractors in the case of partners are allowed to sue alone. 
Ihe right to performance of the contract as far as the other contracting 
party is concerned rests just as much with the representative of the 
deceased partner as with the surviving partner. Can the latter then 
sue without joining the former as a party to the suit ? Logical 
consistency points to an answer in the negative. The case of partners 
I S, however, as we have shown, ano malous, and we think that, as the 


(v) Williams on Executors, 12th ed. 
518. 

{w) OobiTul Prasad v. Chandar Sekhar 
(1887) 9 All, 486 ; Motilal v. Ghellabkai 
(1892) 17 Bom. 6; Vaidyanatha Ayyar 
V. Ckinnasami Naik (1893) 17 Mad. 18; 
Debi Das v. Nirpat (1898) 20 All. 365; 
Vgar Sen v. Lakhmichand (1910) 32 All. 
638 ; MvJk Raj v. George Knight (1906) 

i.r. 


Punj. Rec, no. 10; Moot Chand v. Mul 
Ckand (1923) 4 Lah. 142; 71 I. C. 951 ; 
A. I. R, 1923 Lah. 197. 

(a:) Ram Karain v. Ram Chunder (1890) 
18 Cal. 86. But see Bal Kissen Das Doga 
.V. Kanhya Lai (1913) 17 Cal. L. J. 648, 

at pp. 651. 652; 21 I. C. 509. 

{y) (1892) 17 Bom. 6, 14. 
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Legislature has not enacted that the representatives of a deceased 
partner must join in suing in a partnership contract jointly with the 
surviving partners, we are not wrong in holding that, notwithstanding 
the provisions of the Contract Act, the old practice of the Small 

Causes Court need not be changed.” 

The case is not literally covered by s. 26.3, but it may be held that 

(T. contrary intention within the meaning of the present section sufli' 
ciently appears from the nature of the transaction when it is once 
ascertained to be a partnership transaction, regard being had to the 
uniform and well-understood course of practice. 

With regard to the supposed anomaly, it disappears when we 
remember that in mercantile usage the firm is regarded as a person 
distinct from the individual partners so long as the partnership exists 
and is not fully wound up ; and this view is now to a certain extent 
recognised in Ihiglish procedure by allowing actions to be brought by 
and against partners in the name of the firm (z). Very much the same 
])roccdure has been introduced by the Code of Civil Procedure, 1908 (o). 

In so far as the firm is treated like a person, the executors of a 
deceased partner arc no more appropriate parties to the recovery of a 
jiartnership debt than the executors of a deceased shareholder to the 
recovery of a debt due to an incorporated company. 

Deceased partner’s estate. —The High Court of Bombay has 
decided, after full examination of the Eule and the present section of 
the Act ill the light of both Indian and English authorities, that where 
a partner has died before the coinincnceinent of a suit against the firm, 
the Rule does not enable the plaintifl to make the deceased partners 
separate estate liable without adding his legal representatives as 

parties (h). 

Suit by representative of deceased partner.— The representative of 
the estate of a deceased partner may maintain a suit for tlie recovery 
of a partnership debt, and may join the surviving partners as defendants 

in the suit wliere they refuse to join as plaintiffs (c). 

Right of performance of representative jointly with survivor.— 
Where, by the terms of a mortgage, interest was payable by the morb 

(z) Order XIAIHA ; I’olloek, Digest (1927) 61 Bom. 986; 105 I. C. 305 1 
of T.aw of Partnersliip, 12th cd., p. 148. A. I. B. 1927 Bom. 681. 

(а) Seo Order XXX. (f) ‘ 

(б) Malhvradas v. Ebrahim Fazalbhoif Sassoon (1897) 21 Bom. 412, 421. 
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gagor to two mortgagees jointly, it was held that upon the death of one 
of the mortgagees his legal representative was entitled to a moiety of 
the interest due under the mortgage (f^). 

Survivorship in case of Government Securities. —The Indian 
Securities Act X of 1920, s. 4, runs as follows :— 

4. (1) Notwithstanding anything in section 4o of the Indian Contract 
Act, 1872— 

(а) wlien a Government security is payable to two or more persons 
jointly, and either or any of them dies, the security shall be payable to the 
survivor or survivors of those persons, and 

(б) when a Government security is payable to two or more persons 
severally, and either or any of them dies, the secui-ity shall be payable to 
the survivor or survivors of those persons, or to the representative of the 
deceased, or to any of them. 

(2) This section shall apply whether such death occurred or occurs 
before or after this Act comes into force. 

(3) Nothing herein contained shall affect any claim which any repre- 
s^tatives of a deceased person may have against the survivor or survivors 
under or in respect of any security to which sub-section (1) applies. 

Time and Place for Performance. 

46.—Where, by the contract, a promisor is to perform 
Time for per- his promise without application by the pro¬ 
mise where ^^no i^isee, and no time for performance is specified, 

brmadrind no engagement must be performed within a 
time is specified, reasonable time. 


Explanation .—The question '' what is a reasonable 
time ’’ is, in each particular case, a question of fact. 

“ Engagement.” —The word “ engagement ” in this section is a 
survival from the language of the original draft, in which, for some 
reason not easy to understand, it is constantly used instead of “ agree¬ 
ment ” or “ promise.” Here it is synonymous with “ promise.” 

Reasonable time. —It is also diEQcult to understand why decisions 
should be reported on the question of what is reasonable time, which is 
declared by tbe Act itself to be always a question of fact; but, having 
been reported, they must be mentioned. Where the defendants 
agreed to supply coal to the plaintiffs from time to time, as required 
by the defendants, on reasonable notice given to them, a notice given 
by the plaintiffs on the 22nd July, 1898, for the supply of 2,648 tons 
of coal on or before 31st August, 1898, was held not to be reason- 


ble (e), Jenkins C.J. said : P erhaps it might have been physically 

(d) Kanthu Punja v. Vitlamma (1901) (e) The Bengal Coal Co,, Lid. v. Homee 

26 Mad. 386. Wadia dh Co. (1899) 24 Bom. 97, 104. 
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Ss. 46, 47. possible for the defendants to carry out such an order, but it would 

clearly have required an effort which the plaintiffs had no right to 
demand. I do not think that a notice involving such an effort from 
business men with innumerable other matters to attend to can be 
held to be such a reasonable notice as was intended by both parties 
when this document was given.” Where the defendant agreed to 
discliarge a debt due by the plaintiff to a third party and in default 
to pay to the plaintiff such damages as he might sustain, and no time 
was fixed for the performance of the obligation, it was held that the 
failure of the defendant to perform it for a period of three years 
amounted to a breach of the contract, as that was a sufficient and 
reasonable time for performance (/). 

Compare the Negotiable Instruments Act XXVI of 1881, s. 105, 
which runs as follows :— 

“ In determining what is a reasonable time for presentment for 
acceptance or payment, for giving notice of dishonour, and for noting, 
regard shall be liad to the nature of the instrument and the usual 
course of dealing with respect to similar instnunents; and in calcu¬ 
lating such time public holidays shall be excluded.” 


47.—When a promise is to he performed on a certain 

day, and the promisor has undertaken to per¬ 
form it without application hy the promisee, 
the promisor may perform it at any time 
during the usual hours of husiness on such 
day and at the place at which the promise ought to be 
performed. 

Illualraiion. 


Time and })Iaec 
f(»r performance 
of promise \vlu*re 
time is sperititd 
and no application 
to be made. 


A. promise.s to deliver jioods nt B.'s warehouse on the 1st January, 
On that day brings the eoods to B.’s warehouse, but after the usual hour 
for elosinp: it, and tlioy are not received. A. has not performed his promise. 



Hill 


the rule. 


on Law rule,—This section, with the illustration, simplifies 
According to the Common Law as laid down in the only 


modem case on the sul)jeet (//). the illustration would have run thus: 


(/) Dorasinga v. Arunochalam (1809) (;/) Startup v. Macdonald (1843) 6 

23 Mad. 441 ; Sitbranianian v, Muthia Man. & G. 693 ; 64 R. R. 810. 

(1912) 36 Mad. G39; 17 1. 0.721. 
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“ B. is not bound to be at tbe warehouse to receive the goods after the Ss. 47, 48. 
usual hours of business, and if he is not there A. has not performed his 
promise. If B. is there and could receive the goods before midnight, 
but refuses to do so, A. has performed his promise.’' There are some 
further minute distinctions in English law which it would be useless 
to cite here Qi). The amendment made by this section is obviously in 
accordance with good sense, though the English rule is capable of a 
logical explanation. 

Delivery on Sunday. —In a suit for damages against the defendant, 
a German, for non-delivery of goods, it was contended that he was 
not bound to deliver the goods on Sunday, which was the last day 
named in the contract for performance. It was held that the “ Lord’s 
Day Act ” did not apply to India, at any rate not to the defendant, 
who was a German, and that, in the absence of a custom to the contrary, 
he was bound to deliver the goods on that day if they had not already 
been delivered (i). 

48.—When a promise is to be performed on a certain 
Application for day, and the promisor has not undertaken to 

performance on . , 

certain day to be perform it without application by the pro- 

at proper time and . *. • x x xT. • x i 

place. misee, it is tne duty or the promisee to apply 

for performance at a proper place and within the usual hours 
of business. 

Explanation .—-The question “ what is a proper time and 
place ’’ is, in each particular case, a question of fact. 

The proper place will, of course, be the place named in the contract, 
if any. AVhere more than one place is named, “ it is for the person to 
whom payment is to be made to fix the place at which he will be paid ; 
until he has selected the place at which he wiU be paid there can be 
no default.” The English decision from which we quote would pre¬ 
sumably be followed here (j). 


(A) They are stated in Leake, 7th ed., 
639—642. 

(t) Lalchand Balkissan v. John L, 
KtrsUn (1890) 15 Bom, 338. See also 


Kasiram v. Uamandroy (1920) 32 Cal. 
L. J. 140; 58 I. C. 396. 

ij) Thom V. City Rice Mills (1889) 40 
Ch. D. 357, 360. 
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49.—When a promise is to be performed ivithout appli¬ 
cation by the promisee, and no place is fixed 

iMacc for ]ht- ^ 

foimaiico of pro- for tlic performance of it, it is the duty of the 

iiiiso where no . i i • 

ai)piiration to he proiuisoi’ to apply to the proiinsee to appoint 

made and no place i i i r ii r <• i 

fixed for perform- a reasonable place lor the periormance oi the 

promise, and to perform it at such place (/c). 


lllustrafioii. 

A. undertakes to deliver a thousand mauiids of jute to B. ou a fixed 
day A. must apply to B. to appoint a reasonable place for the purpose of 
receiving it, and must deliver it to him at such place. 


Rule of Common Law.—In the Connnuii Law the rule as to money 
jiayments (which, however, is rendered practically obsolete by the 
methods of modern hiusiness) is that, if no place is named, the debtor 
is bound to find the creditor, provided he is within the jurisdiction (/) 
hut if the obligation is to deliver heavy or bulky goods he must pro¬ 
cure the creditor to appoint a place to receive them. “And so not 
a diversitie between money and thhigs ponderous, or of great 
weight ” {m). The present section lays down a reasonable rule for all 
cases without distinction. The late Tyabji J. seems at first sight 
to have overlooked the present section when lie said that “ where no 
specihe contract exists as to the place where the payment of the debt 
is to be made, it is clear that it is the duty of the debtor to make the 
payment where the creditor is (o). But perhaps liis words were 
intended only to cover the case of the promisor failing to apply for the 
ai)pointmcnt of a reasonable place (^i). The words “ no place is fixed ” 
do not exclude any inference the Court may draw as to the intention 
of the parties from tlie nature and circumstances of the contract, 
especially where the obligation is to pay money {q). 


(/•) Qu. wlutlicr failuro to perform this 
preiimiuaiy duty amounts to a bieaeh of 
the whole eontiaet. J^ee Annilayc v. 
Insole (I85(») 80 11. R. 388 ; 11 Q. B. 728. 

(/) Sec Haldane v. Johnson (1853) 8 
Kx. 08!) ; 01 H. 1<. 705 ; Kcdarmal 

Bhnramal v. Surajnial (•uiindtani (1007) 
0 Bom. L. R. 003, at p. Oil ; Puttappa 
Manjaya v. Virahhadrappa (1005) 7 
Bom. L, \i. 003. 

(/«) Co. Lit. 210 b. The danger of 
travelling about Kiigland with any eon- 
rsidorahle sum of inonoy, which was 


serious in Littleton’s time and appreci¬ 
able in Coke's, docs not seem to have 
been thought of as an objection. But 
archaic law randy favours debtors. 

(o) Motilal Y. Surajinal (1906) 30 
Bom. 107, at p. 171 ; see also Phu 7 ijisha 
Y. Pfordc (1887) 11 Bom. 640, 656. 

(^)) Soniratn JeetmuU v. /?. D. Tata d' 
Co. (1927) L. R. 54 I. A. 265,269; 29 
Bom. L. R. 1027 ; 1021. C. 610 ; A. L R. 
1027 R. C. 156. 

(7) 



PLACE FOR PERFORMANCE. 



Place of delivery. —^Where by an agreement for tbe sale of goods Ss, 49, 50. 
it was stipulated that the goods were “to be delivered at any place 
in Bengal in March and April, 1891,” and it was added, “ the place of 
delivery to be mentioned hereafter,” the Judicial Committee held that 
the buyer had the right to fix the place, subject only to the express 
contract that it must be in Bengal and to the implied one that it must 
be reasonable. The use of the words “place of delivery to be men¬ 
tioned hereafter ” did not take away that right, nor did they leave 
the question of the place of delivery to be settled by a subsequent 
agreement. If the latter had been meant, the expression used would 
have been “agreed on ” instead of “mentioned.” It was also held 
that such a contract does not fall within s. 94 of the Act (now s. 

(1) of the Indian Sale of Goods Act, 1930), but rather resembles what 
is contemplated in the present section (r). 


“Without application by the promisee.” —This section does not 
apply to cases where money is made payable on demand by the 
promisee (s). 


Place of performance in pakki adat contracts.— In the case of pakki 
adat agency the place of payment is the place where the constituent 
resides, unless he has chosen to fix another place by express direction (i). 


Performance in 50.—The performance of any promise 

manner or at time . . 

prescribed or sane- may be made m any manner, or at any time 
misee. whicli the promisee prescribes or sanctions. 

lllusiratio'iis. 

(a) B. owes A. 2,000 rupees. A. desires B. to pay the amount to 
A.’s account with 0., a banker. B., who also banks with C., orders the 
amount to be transferred from his account to A.'s credit, and this is dune 
by C. Afterwards, and before A. knows of the transfer, C. fails. There has 
been a good payment by B. 

(b) A. and B. are mutually indebted, A. and B. settle an account by 
setting off one item against another, and B. pays A. the balance found to 
be due from him upon such settlement. This amounts to a payment by A. 
and B., respectively, of the sums which they owed to each other. 

(c) A. owes B. 2,000 rupees. B. accepts some of A.’s goods in reduction 
of the debt. The delivery of the goods operates as a part payment. 

(r) Oretion v. Lachrai Narain Augur- Bom. 364. As to the incidents of pakki 

wala (1896) 24 Cal. 8; L. R. 23 I. A. adalva Kanji Bhagwandas 

119. (1905) 7 Bom. L. R. 67, at p. 65, and 

(5) JRanian Chettiyar v. Oopalacliari s. c. on app. sub nom, Bhagivandas v. 

(1908) 31 Mad. 223, at p. 228. Kanji (1906) 30 Bom. 206. 

(0 Kedanml v. Surajmal (1908) 33 
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Ss. 50, 51. (d) A. desires 13., who owes him Rs. 100, to send him a note for Rs. 100 

by post. The debt is discharged as soon as B. puts into the post a letter 
containing the note duly addressed to A. 


Manner and time of performance.—This rule is elementary. It may 
be doubted whether illustration (c) does not rather belong to s. 63, but 
no practical difficulty can arise. The facts of illustration (d) must not 
be confused with those which have given rise to troublesome questions 
in cases of contracts by correspondence (ss. 4 and 5, p. 36 sqq. above). 
Here a complete contract is assumed to exist. It is hardly needful 
to add that where the request is to send not legal currency, but a 
cheque or other negotiable instrument, this does not imply any varia¬ 
tion of the rule that payment by a negotiable instrument is conditional 
on its being honoured on presentation within due time (u). 

Payment to an agent, who to the debtor’s knowledge had no 
authority to receive the payment, does not discharge the debtor (v). 


Ferfonnance oj Recij^rocal Prmnses. 

51.—When a contract consists of reciprocal promises to 
Croinisor not be sinuiltaneously performed, no promisor 

bound to perform j r i • • ^ 

unices roeiproeal poriomi liis proiiiise unless the promisee 

ready and ^Yilling to perform his reciprocal 


])erform. 


promise. 




(a) A. nnd B. confract that A. simll deliver goods to B. to be paid for 
l>y B. on delivery. 

A, need not deliver tlie gtiods unless B, is ready and willing to pay for 
the goods on delivery. 

B. need not pay for the good.s unless A. is ready and willing to deliver 
them on payment (a*). 

(b) A. and B. eontraet that A. shall (hdiver goods to B. at a price to be 
jiaid by instalments, the iirst instalment to be paid oil delivery. 

A. need not deliver unless B. is ready aiul willing to pay the tii-st instal¬ 
ment on delivery. 

% 

B. need not pay the first instalment unless A. is ri'ady nnd willing to 
deliver the gooils on payment of tlie liis^t instalment. 


(a) See Kcdanual v. ^urajniaf (1007) 
0 Burn. L, IX. 0o;j, nt p. ‘HI. 

(a) Mackuizic v, iS7o‘6 C/nittdtr Sail 

(1874) 12 B. L. K, 300. 

(a-) C/icngrat'clu Ch^ly a- Sunn v. 


Ahimpu rcmtoaaa cf* Sons (1024) 86 
I. 0. 200 ; 40 Mad. L. J. 300, whor« 
the seetioii is eited, but this illustration 
seems to be overlooked. 
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Simultaneous performance. —This section expresses the settled rule 
of the Common Law. To understand the principle rightly, we must 
remember that in a contract by mutual promises the promises on either 
side are the consideration, and the only consideration, for one another. 
But the terms of a promise may express or imply conditions of many 
kinds , and the other party’s performance of the reciprocal promise, 
or at least readiness and willingness to perform it, may be a condition. 
It is obviously immaterial whether it is called a condition or not, if in 
substance it has that effect. To say “ I will pay wlien you deliver the 
goods” is more courteous than to say ‘^If you do not deliver the 
goods in a reasonable time you will not be paid ” ; but when ” 
implies if, and the result is the same. And if it appears on the whole 
from the terms or the nature of the contract that performance on both 
sides was to be simultaneous, the law will attach such a condition 
to each promise, with the operation laid do^vn in the present section. 

Performance of one party’s promise may have to be completed or 

tendered before he can sue on the other’s reciprocal promise. In that 

case it is said to be a condition precedent to the right of action on the 
reciprocal promise. 

..Where the performances are intended to be simultaneous, as 
supposed in this section (goods to be delivered in exchange for cash or 
bills, and the like), they are said to be concurrent conditions, and the 
promises to be dependent. Observe that concurrent conditions are 
only a modified form of conditions precedent ” (x). 

Promises which can be enforced without showing performance of 

the plaintiff’s own promise, or readiness or willingness to perform it, 
are said to be independent. 

It is doubtful whether these terms are of much or any real use. 
“The real question, apart from all technical expressions, is what in 
each instance is the substance of the contract ” (y). But the terms 
cannot be said to be wholly obsolete, and acquaintance with them is 
necessary for the understanding of the English decisions. 

In order to apply the rule of this section we must know whether 
the promises are or are not “ to be simultaneously performed.” This 
is a question of construction, depending on the intention of the parties 
collected from the agreement as a whole. Before Lord Mansfield’s 

ix) Langdell, Summary, s. 32. Williams (1872) L. R. 7 Ex. at p, 261, 

(2/) Per Martin B. Bradford v. 


S. 51. 
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S. 51. time the Courts were inclined to hold every promise or covenant 

complete in itself and independent ( 2 ). But in 1773 Lord Mansfield 
said that '‘the dependence or independence of covenants was to be 
collected from the evident sense and meaning of the parties ” (a), and 
similarly Lord Kenyon in 1797 : “ Whether covenants be or be not 
independent of each other must depend on the good sense of the case, 
and on the order in which the several things are to be done ” (6); 
and such is the modern law. 

There is a distinct questi(;n from that of “ condition precedent,” 
namely whether failure to perform some parts of a contract deprives 
the party in fault of any right to remuneration for that which he has 
performed, and entitles the other to put an end to the contract, or 
is only a partial breach wliich leaves the contract as a whole still 
capable of performance. In dealing with cases of this kind it may 
be very dihicult to ascertain the true intention of the parties. We 
have to “see whether the particular stipulation goes to the root of 
the matter, so that a failure to perform it would render the perform¬ 
ance of the rest of the contract by the plaintiff a thing different in 
substance from what the defendant has stipulated for, or whether 
it merely partially affects it and may be compensated in damages (c). 
Illustration (b) suggests, though it does not actually raise or decide, a 
jDoint which has given much trouble, and is not settled either by any 
of the general provisions of the Act, or by any disposition of the 
chapter on the Sale of Goods. If A. fails to deliver the first instalment 
of the goods, or delivers a short quantity, may B. put an end to the 
contract ? The better opinion, supported by decisions of the Court 
of Appeal in England and of the Supreme Court of the United 
States (d), is that, in the absence of any specific indication of a contrary 
intention, he may. But there are also decisions (.Ufficult to reconcile 
with this view (c). The Sale of Goods Act, 1893, s. 31, followed by 

92 ; Xorrittgton v, (1885) 115 

U. S. 189. 

(e) Simpson v. Vrippin (1872) L. U. 

8 Q. B. 14 ; Frecth v. Burr (1874) L. R. 

9 C. P. 208, which decides only that 
failure in payment for ono instalment is 
i\ot a repudiation of tho whole oontract, 
and to that extent is confirmed by The 
Mi'rsc;/ S(ed and Iron Co,'s Case (1884) 
9 App. Ca. 434 ; see p. 282, above. 


(c) Fur the Iiistory of the change see 
J^angdell, yiiinmary, ss. 139 —143. 

(a) Kingston v. Preston^ cited in Jones 
V. Barkley, Doug. 059 ; Finch, Sol. Ca. 
735, 730. 

(^j) Morion v.(1797) 7 T. H. 125; 
4 K. K. 395 ; Finch, Scl. C-a. at p. 741. 

(c) Per Cur,, neltini v. (hje (1870) I 
g. B. D. 183. 

(J) Ilonek V. Mulhr (188!) 7 Q. U. I). 
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s. 38 of Act III of 1930, has purposely left the point open as “ in each 

case depending on the terms of the contract and the circumstances of 
the case.’’ 

It seems difficult at this day (except as to the misettled question 
last mentioned, which is con&ied to the sale of goods by instalments) 
to add anything in principle to the modem rule ; and Indian decisions 
are, as might he expected, merely illustrative. 

A contract for the sale of shares in a company to be transferred 

into the name of the purchaser upon payment of the price by him 

on or before a certain day falls within this section, so that transfer 

of the shares and payment of the purchase-money should be con¬ 
current acts (/). 


Waiver of performance.- —The section does not, of course, give 
any special remedy to a party who has chosen to perform his part 
without insisting on the reciprocal performance which was intended to 
be simultaneous with his own, as where a seller of goods ‘ ‘ for cash on 
delivery chooses to deliver the goods without receiving the price {g). 


Readiness and willingness.— In the case of a contract for the sale 
of shares in a company it is not necessary, in order to prove that a 
vendor was ready and willing to perform his part of the agreement, that 
he should be the beneficial owner of the shares, or that he should 
tender to the purchaser the final documents of title to the shares. 
It is enough that he should be able and willing to constitute the pur¬ 
chaser the legal owner of the shares agreed to be sold. Thus, where the 
vendor tendered to the purchaser share allotment and receipt papers, 
and together with each a transfer paper and an application paper, 
both signed in blank by the original allottee, it was held that the 
vendor was ready and willing to perform his promise {h). But where 
neither the transfer nor the form of application for transfer was offered 
to the purchaser, nor had the vendor any such documents signed by the 


(/) Imperial Banking and Trading Co. 
V. Atmaram Madhavji (1865) 2 B. H.'C. 
246 ; Imperial Banking and Trading Co. 

V. Pranjivanda^ Harjivandas, 2 B, H. C. 
268. 

(ff) SooUan Chund v. Schiller (1878) 4 
Cal. 262. The case turned really on e. 39 
(see p. 281 sqq.y above), and it was not 
seriously arguable that s. 61 had any¬ 


thing to do with it. 

(A) Imperial Banking and Trading Co. 
V. Atmaram Madhavji (1865) 2 B. H. C. 
246. See also Parbhudas Pranjivandas 
V. Bamlal Bhagirath (1866) 3 B. H. C. 69, 
where “ share receipts ” with applica¬ 
tions for transfer were tendered to thd 
purchaser. 


S. 5h 
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S. 51. original allottee in his possession, it was held that the vendor could not 

be said to be ready and willing to perform his promise, as the allottee 
had it in his power to decline to complete the contract until he had 
executed the transfer and the application papers (i). Further, it is 
not necessary to prove readiness and willingness that the vendor 
should have made an actual tender to the purchaser of the transfer 
deed (j). Nor is it necessary that the vendor should have the shares 
in his possession continuously from the date of the contract down to the 
time of performance. If a party bound to do an act upon request is 
ready to do it when it is required he will fully perform his part of the 
contract, although he might happen not to have been ready had he 
been called upon at some anterior period (A ). But where the purchaser 
before the day fixed for delivery gives notice to the vendor that he will 
not accept the shares, the vendor is exonerated from giving proof of 
his readiness and willingness to deliver the shares (1), Similarly as to 
goods, it is a still more elementary proposition that a vendor may be 
ready and willing to deliver without having the goods in his actual 
custody or possession ; it is enough if he has such control of them 
that he can cause them to be delivered (/??). And where the vendor of 
goods repudiates the contract on being called \ipon for delivery it is 
enough for the purchaser to prove that he was ready and willing to 
carry out his part of the bargain, and had made preparations with the 
object of having the money ready in hand to pay for the goods on 
delivery. This section does not require him to show that he made an 
actual tender of the money (n). But a mere demand for delivery of 
goods without payment or tender is not evidence of the buyer being 
ready and willing to pay on delivery (o). 


(/; Jivraj Mcgji v. Voulton (1865) 2 
B. K. (’. 

ij) Imperial Jiankimj ami Trading Co. 
V. Tranjiratida^ Harjivandas (1865) 2 
R. II. 0. 258. 

{k) Jivraj Mcgji v. Voulton {18(>5) 2 
]i. H. C. 252, 256 ; Maganbhai Ilonchand 
V. Mauchabhai Kallianchand (1S66) 3 
13. H. C. 79, 80. 

(/) iJayabhai Dipchami v. Manikkil 
Vrijbhukan (1871) 8 13. il. C. A. C. 123. 

(m) Ka/nrar JVtan-iSukha .\and v. 
Oanpal liai-Uftm Jiivan (1920) 91 I. C. 


304 ; A. I. R. 1926 Ltih. 318. 

(h) ^hriram v. Madtiugopal (1903) 30 
Cal. 865. Sco Indian authorities summed 
up, Unnesh Dal-Ishar Das v. Bam *Ya/A 
(1927) 9 Lah. 148, 163—165; 111 I. C. 
498 ; op. Kidar Nath Behari Lai v. 
Shimbhu Nath Nandu Mai (1926) 8 Uh, 
198; 99 I. C. 812; A. 1. R, 1927 Lah. 
176. 

(o) And the want is not supplied by 
tlio fact, if so it wtis, that the seller was 
not ready and willing to deliver: Chen- 
gravclu Ohetty tt* Sons v. AltJropu Ten- 
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Where goods are sold for “ cash on delivery,” and the vendor Ss. 51, 62. 
delivers a portion of the goods, and the purchaser offers to pay the 
price thereof if certain cross-claims set iip by him are adjusted, it 
cannot be said that he is not ready and willing to perform his promise, 
so as to entitle the vendor to refuse delivery of the remaining goods (p). 

Inordinate delay on both sides is evidence of the contract being 

abandoned, and, if that inference is drawn, the contract is enforceable 
by neither party (q). 


Averment of performance. —According to the Common Law rules of 
pleading, where a contract consists of reciprocal promises to be simul¬ 
taneously performed, neither party to the contract can maintain an 


action -ndthout averring a performance, or an offer to perform, on his 
own part (r ); but the necessity for such specific averment has been 
abolished in England for more than half a century, and now no aver¬ 
ment at all of the performance of conditions precedent is required in 
the first instance in either England (s) or India. The English rule 
of practice has been reproduced here in the Code of Civil Procedure 

1908 (t). 


52. Where the order in which reciprocal promises are 

Order of per- performed is expressly fixed by the 

formance of reoi- Contract, they shall be performed in that 
procal promises. ^ 

order; and, where the order is not expressly 
fixed by the contract, they shall be performed in that order 
which the nature of the transaction requires. 


Illuslralions. 

(a) A. and B. contract that A. shall build a house for B. at a fixed 

price. A.’s promise to build the house must be performed before B.’s promise 
to pay for it. 

(b) A. and B. contract that A. shall make over his stock in trade to 
B. at a fixed price, and B. promises to give security for the payment of the 


kanna db Sons (1924) 49 Mad. L. J. 300; 
86 I. C. 299. 

ip) Sooltan Chund v. Schiller (1878) 4 
Cal. 255. 

(?) Pearl Mill Co, v. Ivy Tannei'y Co, 
[1919] 1 K. B. 78. 

(f) 2 Smith L. C. 9, 15 (13th ed.). 


{s) R. S. C., Order XIX, r. 14; 2 
Sm. L. C. 16. Under the old rule it was 
enough to aver substantial readiness and 
willingness: Rawson v. Johnson (1801) 
1 East, 203 ; 6 R. R. 252. 

(i) See Order VI, r, 6. 



318 


THE INDIAN CONTRACT ACT. 


Ss. 52, 53. money. A.’s promise need not be performed until the security is given, 

for the nature of the transaction requires that A. should have security before 
he delivers up hi.s stock. 

This section is founded on the same English authorities as s. 61, 
and on similar reasons, and does not appear to require any further 
commentary (;a). 

53.—Wlieii a contract contains reciprocal promises, 
Liability of and one party to the contract prevents the 

party preventing ± jr 

event on which other from performing his promise, the con- 

contract is to take . ^ 

effect. tract becomes voidable at the option of the 

party so prevented ; and he is entitled to compensation 
from the other party for any loss which he may sustain in 
consequence of the non-performance of the contract. 

Illustration, 

A. and B. contract that B. shall execute certain work for A. for a thousand 
rupees. B. is ready and willing to execute tho word accordingly, but A, 
prevents liim from doing so. Tho contract is voidable at the option of B.; 
and, if ho elects to rescind it, ho is entitled to recover from A. compensation 
for any loss which lie has incurred by its non-pcrformanco. 

Impossibility created by act of party. —This is in substance the rule 
not only of the Common Law, but of all civilised law (v). No man 
can complain of another’s failure to do something which he has himself 
made impossible. The principle is not confined to acts of direct or 
forcible prevention, which are neither frequent nor probable, but 
extends to default or neglect in doing or providing anything which a 
party ought under the contract to do or provide, and without which the 
other party cannot perform his part, A man agrees to sell standing 
wood ; the seller is to cut and cord it, and the buyer to take it away 
and pay for it. The seller cords only a very small part of the wood, and 
neglects to cord the rest; the buyer may determine the contract and 
recover back any money he has paid on accoimt, 

“ This was an entire contract; and as by the defendant’s default 

(k) Elementary illustration (certain 1928 All. 360. 
payments to prccedo grant of a lease): (e) See tho rule applied in Mackay v. 

Anant BJiarthi v. Sarup Singh (1928) 26 Dick (1881) 6 App. Ca. 261, by the House 
All. L. J. 492 ; 116 I. C. 793 ; A. I. R. of Lords on an appeal from Scotland. 
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the plaintifis could not perform what they had undertaken to do, they 
had a right to put an end to the whole contract and recover back the 


money that they had paid under it; they were not bound to take a part 
of tte wood only [iv). 

If the prevention by default goes only to one particular term or 
condition of the contract, the party so prevented from fulfilling that 


term or condition is entitled to treat it as fulfilled, and insist on payment 

or other reciprocal performance accordingly ; or if there was an agreed 

penalty in the contract for non-fulfilment, or an option to rescind the 

contract, the other party cannot take advantage of it. Especially is 

this the case with stipulations as to the time of completion. “ If the 

party be prevented, by the refusal of the other contracting party, from 

completing the contract within the time limited, he is not liable in 
law for the default ” {x). 

A railway contractor ordered a steam excavating machine, to be 
capable of digging a certain quantity of material in a working day, 
and it was agreed that he was to be bound to accept it only if it per¬ 
formed this on a fair trial at the place where it was to be used. After 
a partial trial the contractor said the machine had failed, and refused 


to accept or pay for it. The maker contended that the contractor 
had himself failed to provide the conditions for a fair trial. This 
view of the facts was adopted by the Court, and both the Court below 
and the House of Lords held, as a consequence in law, that the buyer, 
having by his own fault prevented the application of the test agreed 
upon, must accept and pay for the machine as if the test had been 
satisfied. As to the original duty of the buyer to secure the conditions 
for a fair trial. Lord Blackburn laid down this general rule :— 

Where in a written contract it appears that both parties have 
agreed that something shall be done which cannot efiectually be done 
unless both concur in doing it, the construction of the contract is 
that each agrees to do all that is necessary to be done on his part 
for the carrying out of that thing, though there may be no express 

words to that effect. What is the part of each must depend on cucum- 
stances ” (y). 


S. 53. 


{w) Giles V. Edwards (1797) 7 T. R. 
181; 4 R. R. 414. 

(x) Roberts v. Bury Commissioners 
(1869) L. R. 6 C. P. 310, 329; Holme 


V. Guppy (1838) 3 M. & W. 387 ; 49 R. R. 
647 ; see per Parke B. at p. 649. 

{y) Mackay v. Dick (1881) 6 App. Ca. 
251, 263. 
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54. -When a contract consists of reciprocal promises, 

such that one of them cannot he performed, 

RITcct of default , . . 

as to that promise qf that its performance cannot be claimed till 

whifli should ho 

first porfornicd, in the other has been periormed, and the pro- 
in^ nf reciproooi iiiisoi' of tlic promisG last mentioned fails to 

perform it, such promisor cannot claim the 
performance of the reciprocal promise, and must make com¬ 
pensation to the other party to the contract for any loss 
which such other party may sustain by the non-performance 
of the contract. 

Jllustratious, 


prunusos 


(a) A. hires B.’s sliip to take in and convey from Calcutta to the 
Mauritius a cargo to he provided by A., B. receiving a certain freight for 
its conveyance. A. does not provide any cargo for tho ship. A. cannot 
claim the performance of Ik’s promise, and must make compensation to B. 
for iho loss which li. sustains hy tho non-performanco of tho contract. 

(h) A. contracts with B. to execute certain builders' work for a fixed 
price, Jk supplying the seatTolding and timber nccos.sary for the work. B. 
refuses to furnish any scaffolding or timber, and the work cannot bo executed. 
A. need not execute tho work, and 1^. is bound to make compensation to 
A. for any loss caused to him b}' the non-performanco of tho contract. 

(c) A. contracts with B. to deliver to him, at a specified price, certain 
mcrehnndiso on board a sliip which cannot arrive for a month, and B, engages 
to pay for tlic merchandise within n week from tho date of tho contract, B. 
does not pay within a week. A.’s promise to deliver need not bo performed, 
and B. must make compensation. 

(d) A. promises B. to sell him ono hundred bales of merchandise, to be 
delivered next day. and B. promises A. to pay for them within a month. 
A. does not deliver according to his promise. B.'s promise to pay need not 
1)0 performed, and A. must make eompensution. 

[P. owes N. a sum of money, payable in annual instalments, under a 
compromise decree. P. mortgages land to S. on tho t^'iins that S. shall 
have posse.ssion for a certain term of years and employ the mortgage money, 
which, in fact, is not paid to P., in disclmrgc of tho annual instalments. S. 
fails to jiay tho instalments. P. becomes entitled to redeem his land forth¬ 
with : Sa7i}mlry Pnifiod v. L<heo Saruji (1920) 2 Buck. 279; 08 I. C. 770; 
A. I. R. 1927 Oiidh 12.] 


Default of promisor in first performance.—This section completes 

% 

the declaration of the principles explained under s. 51. In practice the 
difliculty is to know whether the promises in the case in hand are or are 
not “ sncli that one of them cannot be performed,” etc. One way in 
which tlic tost is expressed in English authorities is that, if a plaintiff 
has himself broken some duty under the contract, and his default is 
such that it goes to tho whole of the consideration for the promise sued 
upon, it is a bar to his suit, but if it amount-s only to a partial failure of 
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that consideration, it is a matter for compensation by a cross-claim 
for damages (z). 

IVhere a contract between a shipowner and a charterer was con¬ 
tained in the following words, “ ffooper s. to arrive after completion of 
two country voyages for London on notice in May or June,” and the 
shipowner gave notice after the vessel had completed one voyage only, 
and the charterer refused to ship the goods, it was held, in a suit by the 
shipowner for damages for breach of the contract, that the defendant 
was under the circumstances justified in refusing to perform his 
promise (a). Garth C. J. put the decision on the ground that the clause 
“ after completion of two country voyages ” was used to indicate to the 
charterer the time when the ship would be ready, and that it was 
as essential a part of the contract as any other more direct stipulation 
as to time (b). Markby J. based his judgment on the fact that this 
clause constituted a material part of the description of the vessel, and 
that the ship ofiered not having completed two country voyages, but 
only one such voyage, did not answer the description in the contract (c). 
From either point of view the above clause formed a condition 
precedent to the performance of the contract by the shipowner, and 
the case would thus seem to fall under this section, though there is no 
reference to it in the judgments. Where the condition relates to a 
supposed existing state of facts, as in Behn v. Burness (d), it is not so 
easy to find the most appropriate section of the Act; but the words 
of s. 18, sub-s. (3), appear sufficient to cover such a case. In Simson 
V. Virayya (e) the defendant agreed to sell to the plaintiffs 5,000 bags 
of gingelly seed to be delivered within a specified time. Two-thirds of 
the price was paid in advance, and it was stipulated that the defendant 
should give notice to the plaintiSs as instalments of 1,000 bags were 
ready for delivery—and that the plaintilis should pay the balance of 

( 2 ) See the observations of the Judicial 
Committee in Oxford v. Provand (1868) 

L. R. 2 P, C. 135, 156. In Vairavan 
Chettiar v. Kannappa Mudaliar (1925) 

86 I. C. 436; A. I. R. 1925 Mad. 1029, 
the only question was whether a certain 
voucher, held to be nothing more, varied 
the obvious effect of the contract. 

(а) Fleming v. Kotgltr (1878) 4 Cal. 

237. 

(б) 4 Cal. p. 247. 

1 . 0 , 


(c) Ib. p. 251. From this point of 
view the case was like Behn v. Burness 
(1863) 3 B. & S. 751; 124 R. R. 794, 
where the description of a ship in a 
charter-party as “ now in the port of 
Amsterdam ” was held to be “ a sub¬ 
stantive part of the contract ” amounting 
to a condition. 

{d) See last note. 

(e) (1886) 9 Mad. 359. 


S. 54. 


zi 
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Ss. 54, 65. proportionate price on each instalment when ready for delivery. No 

delivery was made within the stipulated time, and after the expiration 
of that period the defendant delivered 3,000 bags to the plaintiffs. 
The plaintiffs did not pay the proportionate price on those bags when 
ready for delivery, though required by the defendant, and the defendant 
thereupon rescinded the contract, and declined to deliver the remaining 
bags. In a suit for damages by the plaintiffs for non-delivery, the 
Court held, following Freeth v. Burr (/) and distinguishing Withei's v. 
Reynolds {g), that the contract was an entire one, and that, the payment 
by the plaintiffs not being a condition precedent to the preparation of 
the remainder for delivery, the defendant was not justified in rescinding 
the contract. See the commentary on s. 51, p. 313, above. 


55.—Wlien a party to a contract promises to do a 

EfTeet of f lilure tiling at or before a specified time, or 

to pe rform at lixcd certain things at or before specified times, and 

time, in eotitraet 

in whieii lime is fails to do any such thing at or before the 

essential. ‘r* i • ^ 

spccinod time, the contract, or so much of it 
as lias not been jierformed, becomes voidable at the option 
of the jirjmisoo, if the intention of the parties was that time 
should be of the essence of the contract. 

If it was not tlie intention of the parties that time 
, , should be of the essence of the contract, the 

Elffct of siK’h 

failure wiien time coiitract docs iiot bccomc Voidable by the 

IS not essential. . *' 

failure to do such thing at or before the speci¬ 
fied time; but tlie promisee is entitled to compensation from 
the promisor for any loss occasioned to him by such failure. 
If, in case of a contract voidable on account of the 

EUcet of accept- P^omisor’s failure to perform his promise at 
anco of perform- ^hc time agreed, the promisee accept-s per- 

anco at time other o ? r r i: 

than that agreed formancc of sucli promisc at any time other 

upon. ^ 

than that agreed, the promisee cannot claim 
compensation for any loss occasioned by the non-perform¬ 
ance of the promise at the time agreed, unless, at the time 


(!) L. R. 0 C. P. 208. 

(ff) (1831) 2 R. * A.l, 882 : 30 U, H. 782, 
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of such acceptance, he gives notice to the promisor of his S. 55. 
intention to do so Qi), 

Time—when of essence of contract.— In England accidental delays 

in the completion of contracts for the sale of land within the time 

named are frequent by reason of unexpected difficulties in verifying 

the seller’s title under the very peculiar system of English real property 

law. Sharp practice would be unduly favoured by strict enforcement 

of clauses limiting the time of completion, and accordingly Courts of 

Equity have introduced a presumption, chiefly, if not wholly, applied 

m cases between vendors and purchasers of land, that time is not of the 

essence of the contract. But this presumption will give way to proof 

of a contrary intention by express words or by the nature of the 
transaction. 

The Judicial Committee has observed that this section does not 
lay down any principle, as regards contracts to sell land in India, 
different from those which obtain under the law of England. Under 
that law equity, which governs the rights of the parties in cases of 
specific performance of contracts to sell real estate, looks not at the 
letter but at the substance of the agreement in order to ascertain 
whether the parties, notwithstanding that they named a specific time 
within which completion was to take place, really and in substance 
intended more than that it should take place within a reasonable time. 

Specific performance of a contract of that nature will be granted, 
although there has been a failure to keep the dates assigned by it, if 
justice can be done between the parties, and if nothing in (a) the express 
stipidations of the parties, (b) the nature of the property, or (c) the 
surrounding circumstances make it inequitable to grant the relief. An 
intention to make time of the essence of the contract must be expressed 
in unmistakable language (i); it may be inferred from what passed 

(h) Tliis clearly means that the pro- for a reasonable time ; ib. p. ISO. The 
misee cannot claim damages for non- dispute in the courts below had been 
performance at the original agreed time, mainly on the facts. S. C. 43 All. 257. 
not that he cannot claim damages for (f) Suryanarayanamurtki v. S. (1925) 

► ^o*i-performance at the extended time ” : 48 Mad. L. J. 150; 851. C. 621; A. I. R 

Muliamnuui Habib Ullah v. Bird dk Co. 1925 Mad. 211, is useless as reported, tho 
(1921) L. R. 48 I. A. 175, 179; 63 I. C. terms not being stated. Kishen Prasad y, 

589; A. I. R. 1922 P. C. 178. Agreement Kunj Behari Lai (1925) 24 All. L. J. 210; 
to postponement of performance for an 911. C. 790; A. T. R. 1926 All. 278 (termi 

unspecified time operates as extension of compromise decree) is more to the pur- 

Z\~z 
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S. 65. between the parties before, but not after, the contract is made. The 

period fixed for completion in that case was two months. The pur¬ 
chaser failed to complete within that period, and subsequently he 
brought a suit for specific performance against the vendor. Their 
Lordships held, applying the above principles, that there was no 
intention that time should be of the essence of the contract, and the 
purchaser was entitled to specific performance (j). An option to 
repurchase (being an exceptional provision for the seller’s benefit) 
must be exercised strictly within the time limited (A*). 

There is no place, however, in mercantile contracts for the pre¬ 
sumption that time is not of the essence of the contract (1 ); indeed 
the Supreme Court of the United States has laid it down broadly 
that “ in the contracts of merchants time is of the essence ” (m). This 
is especially so as to shipping contracts. As to the sale of goods, 
“unless a different intention appears by the contract, stipulations as 
to time of payment are not deemed to be of the essence of a contract 
of sale. AVliether any other stipulation as to time is of the essence 
of the contract or not depends on the terms of the contract ” (n). 
Generally it is to be observed that in modern business documents 
men of business are taken to mean exactly what they say. “ Merchants 
arc not in the habit of placing upon their contracts stipulations to 
which they do not attach some value and importance ” (o). Parties 
to mercantile contracts, therefore, cannot rely upon the present section 
to save them from the consequences of unpunctuality. Thus where 
the defendant agreed to deliver his elephant to the plaintiff for hhedda 
operation (to capture wild elephants) on 1st October, 1910, and the 
defendant subsequently obtained an extension of the time till the 6th 
October, but did not deliver the elephant till the 11th October, it was 


poso. Burn <4? Co., Ltd. v. Thahnr Sahib 
of j\Iorvi State (1925) 25 C. W. N. 145 ; 90 
I. C. 52; A, I, U. 1925 P. C. 188, is n 
decision on a very special contract. 

(j) Jamshed v. Burjorji (1016) L. R. 
43 I. A. 20; 40 Rom. 289; 32 1. C. 
240, followed ; ^lahadco v, Xaratn (1919 
—20) 24 C. W. N. 330 ; 57 I. C. 121 ; 
Sa/tiq Hussain v. Antip Singh (1923) 4 
Lah. 327 ; 70 T. C. 91 ; A. 1. R. 1024 
Lah. 161 ; Kanski Barn v. Baij Nath 
(1926) 98 I. C. 890. 


{k) Satnapuri Chettiar v. Sudarasana- 
chariar (1919) 42 Mad. 802; Mauttg 
R'fl/a V. Mating Shice Oon (1923) 1 Rang. 
472 ; 82 1. C. 610; A. I. R. 1924 Rang. 
67. 

(/) Bcutcr V. Sola (1879) 4 C. P. Div. 
239, 249, per Cotton L.J. 

(hj) Norrington v. (1886) 116 

U. S. ISO. 

(«) Sale of Goods Act, 1803, s. 10. 

(o) Lord Ciiirns in Botccs v. Skand 
(1877) 2 App. Ca. nt p. 463. 
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held that the very circumstarLce that the defendant asked for extension 

of the time showed that time was intended to be of the essence of the 

contract, and that the plaintiff was therefore justified in refusing to 

accept the elephant on the 11th October and was entitled to damages for 

breach of the contract {p). AMiere a contract for the sale of goods 

provides for delivery to be taken by the buyer within a specified period, 

and reserves liberty to the seller, if delivery is not taken within the 

fixed period, to sell the goods on the buyer’s account and at his risk, the 

mere fact that the contract contains a clause that after the expiry of 

that period the goods shall remain at the buyer’s risk will not take the 

case out of the general rule that in mercantile contract time is of the 

essence of the contract (g). Again, on a sale of goods notoriously 

subject to rapid fluctuations of market price, the time of delivery is of 
the essence (r). 


Either party s general right to have the contract performed 
within a reasonable time according to the circumstances is, of course, 
unaffected by the fact of time not being of the essence ; and in case 
of unnecessary delay by one party the other may give him notice fixing 
a reasonable time after the expiration of which he will treat the contract 
as at an end ( 5 ) ; and where there has been inordinate delay on both 
sides, it may be inferred that the contract has been abandoned, although 
no such notice has been given (i). Also parties may bind themselves 


to use special diligence in completion, without naming any particular 
date, for example, by the words ‘‘ as soon as possible,” which means 
within a reasonable time, with an undertaking to do the thing in the 
shortest practicable time, according to the usual course of properly 
conducted business (u). 


{p) Bhudar Chandra v. Betts (1915) 22 
Cal.L. J. 566; 33 I. C. 347. 

(?) Delhi Cloth Mills Co., Ltd. v. 
Kanhia (1913) Punj. Rec. no. 80, p. 285. 

(r) Balaram^ cfcc.. Firm v. Oovinda 
Ckeity (1925) 49 Mad. L. J. 200 ; 91 1. C. 
257; A. I. R. 1925 Mad. 1232. 

(5) Stickney v. Keeble [1915] A, C. 386. 
Cases of this class do not really come 
within the present section, as observed 
in Bum 4s Co. Ld. v. Thakur Shaheb Sree 
Lukhdirjee (1923) 28 C. W. N. 104; 83 
I. C. 260; affirmed 90 I. C. 62; A. I. R. 
1926 P. C. 188. On the other hand a 


party to a contract in which time is of 
the essence may be entitled to relief 
against forfeiture of payments already 
made, on proper terms, although not 
entitled to specific performance : Steed- 
man V. Drinkle (1916) A. C. 275 (J. C.); 
Muhammad Habib Ullak v. Bird tk Co, 
(1921) L. R. 48 I. A. 175 ; 43 All. 257; 
63 I. C. 589 : A. I. R. 1922 P. C. 178. 

(0 Pearl Mill Co. v. Ivy Tannery Co, 
[1919] 1 K. B. 78. All the circumstances 
must, of course, be considered. 

(w) Hydraulic Engineering Co, v. 
McHaffie (1878) 4 Q. B. Div. 670, 673. 


S. 55. 
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Ss. 55, 56. The section applies to all cases of reciprocal promises, includ¬ 
ing contracts for the sale of goods whether the property in the 
goods sold has or has not passed to the purchaser. Thus in a 
Calcutta case (u) where time was of the essence of the contract, and 
the vendor rescinded the contract, it was contended for the buyer 
that, the property in the goods sold having passed to him, this 
section did not apply, and the vendor was not entitled to put an 
end to the contract, but that his only remedy was to resell the 
goods under s. 107. It was held that s. 107 declared only one 
of the remedies which the vendor had on breach of the contract 
by the purchaser, and that the vendor was entitled to the benefit 
of s. 55. 

It would seem that the provisions of this section apply to consent 
decrees [id), 

“ The contract becomes voidable at the option of the promisee.^' — K, 
agrees to sell and deliver 6 candies of cotton to B. on 12th July, 1909. 
A. fails to deliver the goods on 12th July. On 4th September, 1909, B. 
writes to A. stating that if A. failed to deliver the cotton within a 
week, ho will claim damages according to the market rate at the date 
of the letter. A, takes no notice of this letter. On 3rd October, 
1909, B. writes another letter to A. stating that as A. had failed to 
deliver the goods, he would claim damages on the footing of the 
market rate at the date of the second letter. B. is not entitled to 
damages on that footing, but to the difference between the contract 
rate and the market rate on 12th July, 1909, the latter being the date 
of the breach. The present section docs not enable a promisee to keep 
alive a broken contract in the hope of being able to recover heavier 
damages for its breach. It is immaterial that no notice was given by 
A. to B. that the contract was at an end (x). 

56.—Aji agreement to do an act impossible in itself 

Agreement to Jg void, 
do impossible act. 


(u) Buldeo Do3S v. Hoxvt (1880) 6 Cal. 
64. 

(uj) Seo Bhagvani Qopal v. Appaji 
(1910) 18 Bom. L. R. 803; Parbhu 
Ram V. Jhalo Kuer (1017) 2 Pat. L. J. 


620, 622; 42 I. C. 408; Shanker Oak* 
haum V. Raianji Premji (1923)47 Bom. 
607: 791. C. 226; A. I. R. 1023 Bom. 441. 

(x) MtUlhaya Maniagaran v. Lekhu 
(1914) 37 Mad. 412; 14 I. C. 266. 





IMPOSSIBILITY OF PERFORMANCE. 


827 


A contract to do an act which, after 

act^'^°*^Tfterwards Contract is made, becomes impossible, 
becoming impos- or, bv reasou of some event which the pro- : 

sible or unlawful. . ^ 

misor could not prevent, unlawful, becomes- 
void when the act becomes impossible or unlawful. 

Where one person has promised to do something which 
Compensation be knew, or, with reasonable diligence, might 
non - performance have known, and which the promisee did not 

rmpoLVbiTor^^un- huow to be impossible or unlawful, such 
lawful. promisor must make compensation to such 

promisee for any loss which such promisee sustains through 
the non-performance of the promise (y). 


Illustrations, 

(a) A, agrees with B. to discover treasure by magic. The agreement 
is void. 

(b) A. and B. contract to marry each other. Before the time fixed for 
the marriage, A. goes mad. The contract becomes void. 

(c) A. contracts to marry B., being already married to C., and being 
forbidden by the law to which he is subject to practise polygamy. A. must 
make compensation to B. for the loss caused to her by the non-performanco 
of his promise. 

(d) A. contracts to take in cargo for B. at a foreign port. A.’s Govern¬ 
ment afterwards declare war against the country in which the port is situated. 
The contract becomes void when war is declared, 

(e) A. contracts to act at a theatre for six months in consideration of a 
sum paid in advance by B. On several occasions A. is too ill to act. The 
contract on those occasions becomes void. 


Impossibility in general. —Nothing resembling this section has 
been foxmd among the materials known to have been used by the 
framers of the Act. It varies the Common Law to a large extent, 
and moreover the Act lays down positive rules of law on questions 
which English and American Courts have of late more and more 
tended to regard as matters of construction depending on the true 
intention of the parties, English authorities, therefore, can be of very 


{y) This section was elaborately dis¬ 
cussed in Hussainbhoy Karimji v. Haridas 
(1927) 105 I. C. 319; A. I. R. 1928 
Sind 21, with comparison of English 
authorities on frustration. The case 
itself was simple : contract for delivery 
by ship within limited time, shipping 


not procurable by reason of war requisi¬ 
tion. The section does not, of course, 
enable a party to take advantage of 
impossibility caused by his own default: 
Benarasi Prashad v. Mokiuddin Ahniad 
(1924) 3 Pat. 581; 78 I. C. 723 ; A. I. R. 
1924 Pat. 586. 


S. 66. 
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little use as guides to the literal application of this section. The 
tendency, however, is to follow their spirit. 

With regard to the first paragraph, the result is the same as in 
England. In the Common Law we may say that parties who purport 
to agree for the doing of something obviously impossible must be 
deemed not to be serious, or not to understand what they are doing; 
also (but less aptly) that the law^ cannot regard a promise to do some¬ 
thing obviously impossible as of any value, and such a promise is 
therefore no consideration. “ Impossible in itself ” seems to mean 
impossible in the nature of things. The case of performance being, at 
the date of the agreement, impossible by reason of the non-existence 
of the subject-matter of the contract has been dealt with under the 
head of Mistake (s. 20, p. 134, above). 


The second paragraph has the effect of turning limited exceptions 
into a general rule. By the Common Law a man who promises without 
qualification is bound by the terms of his promise if he is bound at 


all. If the parties do not mean their agreement to be unconditional, 
it is for them to qualify it by such conditions as they think fit. But 
a condition need not always be expressed in words; there are condi¬ 
tions which may be implied from the nature of the transaction ; and in 
certain cases where an event making performance impossible is of 
such a character that it cannot reasonably be supposed to have been 
in the contemplation of the contracting parties when the contract was 
made (c) performance or furtlier performance of the promise as the 
case may be, is excused. On this principle a promise is discharged if, 
without the promisor's fault, (1) performance is rendered impossible 
by law ( 2 ); (2) a specific subject-matter assumed by the parties to 
exist or continue in existence is accidentallv destroyed or fails to be 
produced (n), or an event or state of things assumed as the foundation 
of the contract does not happen or fails to exist, although performance 
of the contract according to its terms may be literally possible (b ); 


( 2 ) Baily V. Dc Crespigjty L. U. 

4 Q. n. nt p. 185. 

{a) Taylor v. Cahitrcil (\S0:\) 3 H. S. 

820; 12!) H. H. 673; Ilntirlf v. Coup- 

hnd (I87G) 1 Q. B. Div. 258; Kimjihl 

Mouohnrdas v. Durgaprasad Debiprosad 

(1010-20) 24 C. W. N. 703: 58 I. C. 
701. 


(b) KreU V. Henry [1903] 2 K. B. 740, 
C. A. But fniluro of a condition which 
tho parties did not know of, and there- 
foro cannot have regarded as material, 
will not discharge the contract : Black' 
burn Bobbin Co, v. T, ir. Allen Sons 
[1918] 2 K. B. 467, C. A. On the English 
view of tho whole mattor see tho rewritten 
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(3) the promise was to perform something in person, and the promisor 
dies or is disabled by sickness or misadventure (c). 

In the last-named class of cases a disabled promisor must give the 
best practicable notice to the promisee, and the promisee has the 
reciprocal right of rescinding the contract if it is a continuing contract 
and the disability makes it as a whole impossible of performance, 
though some part might afterwards be performed ; this, on the ground 
not of breach of contract, which there has not been, but that the 
consideration has failed. In such a case the promisor cannot show 
that he was ready and willing to perform his promise (cZ). These rules 
have no bearing on cases where the parties have contemplated and 
provided for the contingency. In such cases the Court has only to 
construe the terms of their agreement (e). 

Having regard to the unqualified language of the Act, it seems 
useless to enter at more length on the distinctions observed in English 
law. The illustrations do not, indeed, appear to go beyond English 
authority, but this cannot detract from the generality of the enacting 
words. There is no reason to suppose that a broad simplification 
of the English rules was not intended, nor does it appear that any 
inconvenience has ensued or is to be expected. It is to be observed, 
on the other hand, that some of the English cases could not be decided 
in the same way under this section without straining the language. 
H. agreed to hire the use of K.’s rooms in London on the days of 
26th and 27th June, 1902, for the purpose of seeing the intended 
coronation processions. By reason of the King’s illness no procession 
took place on either of those days. It was held that K. could not 
recover the balance of the agreed rent, as the taking place of the 
processions “ was regarded by both contracting parties as the founda¬ 
tion of the contract ” (/). Here it remained quite possible for K. to 
lease the use of the rooms to H., and for H. to use them; it was only 
the object of the act contracted for that had failed, and that object 
was not mentioned in the contract itself, though H. took the rooms 
m consequence of seeing an announcement posted up in them that 


chapter on Conditions (ch. vii.) in 
Pollock on Contract, 9th ed. 

(c) Itobimon v. DavUon (1871) L, R. 
6 Ex. 269. 

(d) Poussard v. Spiers Pond (1876) 


1 Q. B. Div. 410. 

(e) EUioti V. CrutchUy [1904] 1 K. B. 
565, C. A., affirmed in H. L. [1906] 
A. C. 7. 

(/) Krell V. Benry [1903] 2 K. B. 740. 


S. 56. 
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S. 60. windows to view the coronation processions were to be let. In India 

such a case would, perhaps, fall more appropriately under s. 32. 
Illustration (a) raises a curious little question. If A. agrees with B. to 
discover by magic a treasure supposed to be biuied within certain 
limits at a spot not exactly known, and, after performing magic rites, 
does by good fortune discover the treasure, and A. and B. both believe 
that the magic was efficacious, can A. recover any reward from B., and 
if so, under the agreement by rejecting the specification of means to be 
employed as immaterial, or under s. 70 of the Act, or how otherwise ? 

Stoppage of work by strike.—A strike of the workmen employed in 
executing work under a contract does not of itself make performance 
impossible for the purpose of this section (^). 

Frustration of Adventure—War conditions.—The English rules as 
to discharge of contracts by “ frustration of adventure (a term 
chiefly used in shipping cases, with “ frustration of voyage ** as a 
synonym) have been applied in new directions in cases arising out of 
the war of 1914. A full account is impracticable here {h). Recent 
authority, however, has made it clearer than ever that the literal 
possibility or otherwise of executing the agreement according to its 
terms is not an adequate test; it has to be considered whether per¬ 
formance according to the true governing intention of the parties 
remains possible (i), and for this purpose the Courts regard the duration 
of war as an indefinite time {j). But a temporary interruption (such 
as requisition of a ship for transport of troops) does not necessarily 
determine the contract (A ). However, the extension of the former 


ig) Ilnri Ijoxmayi v. of Stale (1027) 

.‘>2 Bom. 142: 108 1.0.10; A. T. R. 1028 
Bom. GI. 

(A) For details see H. Campbell, The 
Law of War arul Contract (London. 
Bombay, &c. Oxford Univ. Press. 1018), 
pp. 70, 205 sqg., 284 and McNair, 
Legal Effects of War (Cambridge Univ. 
Press, 1920), 

(0 Whore goods were seized as prize 
and then released and transhipped and 
arrived two years late, it was hold that 
the arrival was not such as was con¬ 
templated by the parties : Oouri Shankar 
Agarwalla v. H. P, Moitra (1921—2) 26' 


C, W. N. 573 . 70 1 C. 370. 

ij) liorlock V. Beal [1916] 1 A. C. 487. 

(A) 7\implin S.S, Co. v. Anglo^ 
Mexican Co. [1916] 2 A. C. 397. It 
may do so if the contract is for shipment 
within a limited time and within that 
time no other tonnage can be found at a 
proper port : Benoit v. Prndhommt (1924) 
48 Mad. 538 ; 87 I. C. 681 ; A. I. R. 
1925 Mad. 626 (really on the construc¬ 
tion of an express/orcc majeurc clause). 
Cp. Unssainbhoy Karimji v. Haridas 
(1027) 105 I. C. 310; A. 1. R. 1028 
Sind 21. 
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rules by Krell v. Hennj (see p. 329, above) now stands as applicable to 

contracts of all sorts within limits not yet thoroughly defined, as 

McCardie J. has pointed out in a careful analysis (/). There is no 

general rule (as suggested by some dicta) that it does not apply to a 
sale of unascertained goods (m). 

Frustration by Total or Partial Prohibition.— In a state of war 
many contracts are affected by performance or further performance 
becoming wholly or in part unlawful. This may be under the general 
rules against intercourse with the enemy, or may be the result of 
express executive orders issued under powers of emergency legislation. 
In principle the question is the same that we have noted above, 
whether the new state of things is such as the parties provided for or 
contemplated, and whether further performance, so far as the pro¬ 
hibition is not total, or when it is removed, would really be performance 
of the same contract. Compulsory suspension of an engineering con¬ 
tract on a large scale, in order to direct the labour to producing muni¬ 
tions of war, has been held to discharge the contractors (w). So, too, a 
contract to deliver goods may be frustrated by emergency regulations 
restricting transport (o). Where goods, the subject of a specific 
contract of sale, in which the property had not yet passed to the 
buyer, were lawfully taken for the public service, the seller was excused 
from delivery ( p). But a continuing contract is not discharged by a 
prohibitive regulation which may be determined or varied during the 

war and leaves a substantial part of the contract capable of execu¬ 
tion (q). 

It must not be assumed that the consequences of a contract being 
discharged for any of the above-mentioned reasons will be the same 
in India as they would have been in England ; see on s. 65 below. 


(/) Blackburn Bobbin Co. v. T. W. 
Allen d- Sons [1918] 1 K. B. 540, 645. 
Affd. in C. A. [1918] 2 K. B. 467. 

(w) Be Badiscke Co., etc. [1921] 2 Ch. 
331, 381, per Russell J. In this case the 
effects of war on contracts lawdully made 
in time of peace, the performance of 
which would or might involve intercourse 
with enemies, are elaborately discussed. 
The facts do not admit of summary 
statement. 


(») Metropolitan Water Board v. Dick 
Kerr d Co. [1918] A. C. 119. 

(o) Sannadhi Gundayya v. Subbayya 
(1926) 51 Mad. L. J. 663 ; 99 I. C. 459 ; 
A. I. R. 1927 Mad. 89. 

{p) Be Shipton, Anderson d; Co. and 
Harrison Bros, dh Co. [1915] 3 K. B. 676. 

(y) Leiston Gas Co. v. Leiston-cum- 
SizeweU Urban Council [1916] 2 K. B. 
428, A. C. 


881 
S. 56. 
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“ Becomes impossible.” —The Indian decisions merely illustrate 
what amounts to supervening impossibility or illegality within the 
meaning of the second paragraph. 

In a suit for damages for breach of a contract against a Hindu 
father to give his minor daughter in marriage to the plaintiff, it was 
held that the performance of the contract had not become impossible 
simply because the girl had declared lier unwillingness to marry the 
plaintiff, and the defendant had declared that he could not compel 
her to change her mind (r). In the course of the judgment the Court 
said ; The act is neither impo.ssible in itself, nor impracticable in 
tlie ordinary sense of the term. . . . Though physical force cannot 
for one moment be thought of, it is no doubt the duty of defendant 
according to the terms of his contract to use to the utmost his per¬ 
suasive powers and his position as parent in order to induce his daughter 
to be married.” ilore generally, if a man chooses to answer for the 
voluntary act of a third person, and does not in terms limit his obliga¬ 
tion to using his best endeavours, or the like, there is no reason in law 
or justice why he should not be held to warrant his ability to procure 
that act. Similarly, where the parties to a suit agreed that the 
plaintiff' and his younger brother were to execute a sale deed within a 
week conveying the property in dispute in the suit to the defendant 
for a certain sum, and, in default, the suit was to be dismissed, it was 
held that the younger brother's refusal to join in executing the deed did 
not make the performance of the agreement by the plaintiff impossible 
within the meaning of this section (s). An agreement to sell a specified 
quantity of dhotis to be manufactiu'ed at a particidar mill “to be 
taken delivery of as and wlien the same may be received from the 
mills,” cannot be read as meaning “ if and when,” especially when a 
time is named for the completion of delivery ; and the failure of the 
mills to produce the goods is no excuse. The doctrine of frustration 
does not extend to tlie case of a third person on whose work the defen¬ 
dant relied preferring to work for some one else diuing the material 
time (^). Where A. agreed to cultivate indigo for B. for a certain 

{/■) Pitrshofamdas Tribhomttdas v. Budhsen {102'2) 60 1, A. 0 ; 47 Bom. 344; 

Punhofawda,9 Mangaldas (1896) 21 72 I. C. 485; A. I, R. 1923 P. C. 64; 

Bom. 23. SCO also Bhailal v. Kalyanrai (1921) 23 

(s) Bangaswami v. Trha Maistry (1001) Bom. L. R. 647 ; 45 Bom. 1222 : 63 I. C. 

17 Mad. L. J. 37. 952, and cases collected in Ezekiel Aftro- 

(t) flurnatidrat Ft/fchand v. Pragdas ham v. Bamjujirav (1921) 33 Cal. L. J. 
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number of years in certain lands of wbicli A. was a sub-tenant and 
subsequently diu-ing the continuance of the contract A. lost possession 
of the lands, as his immediate landlord failed to pay rent, and was in 
consequence ejected, it was held that the case came within the pro¬ 
visions of the second paragraph of this section, and that the mere 
fact that A. might have paid up the rent and thus saved the land and 
him self as his tenant from ejectment did not make the event such an 


one as A. could have prevented (u). 


In a Bombay case (v), the defendant, who was a stone contractor, 
agreed to pay to the plaintiff Rs. 329 per month for one year for 
permission to the defendant to blast stones and carry on the work of 
quarrying on plaintiff’s land. It was also agreed that the defendant 
should obtain at his own expense the necessary license for blasting 
stones. At the time of the agreement the defendant had a license 
from the authorities, but it expired during the term of the agreement, 
and the authorities refused to renew it; the defendant thereupon 
declined to pay the rent for the unexpired period of the agreement. 
In a suit by the plaintiff for the rent it was held that the question 
was one of constniction, and that, looking at the nature of the con¬ 
tract, it must be taken to have been the intention of the parties that 


the monthly payment should only be payable so long as quarrying 

was permitted by the authorities. The present section was considered 

to have nothing to do with the case (w). Obviously the performance 

did not become impossible, as there was no agreement to blast any 
stone at all. 


S. 66. 


Commercial impossibility. —The impossibility referred to in the 
second clause of this section does not include what is called commercial 
impossibility. A contract, therefore, to supply freight cannot be said 
to become impossible within the meaning of that clause merely because 
the freight could not be procured except at an exorbitant price (x). 
So a contractor for bridge tolls has no legal claim for compensation 


151; 631. C. 267. In the principal case it (v) Goculdas Madhavji v. A^arsu Yen- 
was suggested that the mills had been hiji (1889) 13 Bom. 630, 
requisitioned by the Government, which {w) 13 Bom. at p. 635, Sargent C J. 
might have been a good defence, but arg, 

there was no evidence of this. (a:) Karl Ettlinger v. Chagandas (1916 

(«) Inder PersJiad Siiigh v. Campbell 40 Bom. 301, 310-311 ; 33 I. C. 206. 
(1881) 7 Cal. 474. 
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S. 66. against the District Board if a considerable part birt not the whole of 

the traffic is prohibited by a Government ordinance {y). 

Becomes unlawful.”—By a contract made with the plaintiffs 
the defendants agreed to carry from Bombay to Jedda in their steamer 
600 pilgi’ims who wore about to arrive in Bombay from Singapore in 
the plaintiffs’ ship. The pilgrims arrived in Bombay, but the defen¬ 
dants refused to receive them on board their steamer on the groimd 
that during the voyage of the plaintiffs’ ship to Bombay there had 
been an outbreak of small-pox on board, and that the pilgrims had 
been in close contact with those who had been suffering from the 
disease, and that the performance of the contract had imder the 
circumstances become unlawful, having regard to the provisions of 
s. 2G9 of the Indian Penal Code (Act XLY of 18G0). That section 
provides that whoever unlawfully and negligently does any act which 
is, or which he knows or has reason to believe to be, likely to spread 
the infection of any disease dangerous to life, shall be punished with 
imprisonment. It was held that the carrying of the pilgrims in 
the defendants’ steamer would not have been in contravention of 
any law or regulation having the force of law, nor would it have been 
a negligent act on their part to do so, and that s. 2G9, therefore, 
did not apply, and that the defendants were bound to perform the 
contract (z). 

Certain later statutory enactments further define the effect of the 
present section. The Specific Relief Act I of 1877, s. 13, provides 
(with abundant caution, see oommentary thereon in its place below) 
that, notwithstaiuling anything contained in s. 5G of the Contract Act, 
a contract is not wholly impossible of performance because a portion 
of its subject-matter, existing at its date, has ceased to exist at 
the time of the performance. The Transfer of Property Act IV. 
of 1882, s. 108, provides as to jn'operty let on lease, that if by fire, 
tempest, or flood, or violence of an army or of a mob, or other irresis¬ 
tible force, any material part of the property be wholly destroyed 
or rendered substantially and permanently unfit for the purposes 
for which it was let, the lease shall, at the option of the lessee, be 
void. 

(i/) D. B.y South Kanara v. Santhappa tion Co. Ltd. v. Huhatiino Co. Lid. (1889) 
Naick (1924) 80 1. C. 802. 14 Rom. 147. 

(z) Bombay and Persia Skam AVir/r/a. 
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Refund. Where a contract, after it is made, becomes impossible, 
the party who has received any advantage under it is bound to restore 
it to the other party under s. 65 below. A, buys freight from B. for 
2,500 bales of cotton on a ship belonging to B. to be carried from 
Bombay to Genoa, The freight is paid in advance and the goods are 
put on board the ship. While the ship is still lying in the harbour, 
the export of cotton to Genoa is prohibited by orders of the Govern¬ 
ment, and the voyage is abandoned. A. is entitled under s. 65 to 
recover from B. the freight paid in advance. This right is not affected 
even if B. is a common carrier (a). Similarly, where a contract becomes 
unlawful owing to the outbreak of war, either party is entitled under 
s. 65 to recover from the other any deposit made by him as a security 
for the due performance of the contract (b). 

Dealings with Enemies.-Since 1914 the question has often arisen 
whether a contract lawfully made before the war comes within this 
section on the ground that performance or complete performance 
would involve dealing (c) with enemies and therefore would be un¬ 
lawful under s. 23. A large proportion of these cases are on contracts 
for the sale of goods to be performed by the delivery of docu¬ 
ments ” (d) in the form known as “ c.i.f.” An authoritative statement 
of what that form implies is subjoined in a note (e). 


containing such terms lias firstly to ship 
at the port of shipment goods of the 
description contained in flic contract; 
secondly, to jirocnrc a contract of 
affreightment, under which the goods 
will be delivered at the destination con¬ 
templated by the contract : thirdly, to 
arrange for an insurance upon the terms 
current in the trade which will be avail¬ 
able for the benefit of the buyer; fourthly, 
to make out an invoice as described by 
Blackburn J. in Ireland v. Livingston 
(L. R, 6 H. L. at p. 506) or in some 
similar form ; and finally to tender these 
documents to the buyer so that he may 
know what freight ho has to pay and 
obtain delivery of the goods, if they 
arrive, or recover for their loss if they 
are lost on the voyage. Such terms oon- 
stjtuto an agreement that the deliverv of 


(а) Boggiano dr Co. v. The Arab 
Steamers Co., Ltd. (1916) 40 Bora. 529; 
33 I. C. 536 ; followed. Gandka Horliah v. 
Janoo Hassan (1925) 49 Mad. 200; 91 
I. C.780; A. I. R. 1926 Mad. 175. 

(б) Textile ^lanjg, Co., Lid. v. Solomon 
Brothers (1916) 40 Bom. 570; 33 I. C. 353. 

(c) “ Trading ” is too narrow : *' a 

declaration of war imports a prohibition 
of commercial intercourse and corre- 
Bpondence with the inhabitants of the 
enemy’s country”: judgment of Ex. 
Ch. per Willes J., Esposito v. Bowden 
(1857) 7 E. & B. at p. 779; 110 R. R. 
at p. 823. 

(d) Bankes L.J. Karherg cf? Co. v, 
Blythe, Green, Jourdain A Co, [1916] 1 

K. B. at p. 510; cf. Warrington L.J., 
p. 514. 

,(e) “ A sellpr under a contract of safe 


S. 56. 
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S, 56, The governing principle was laid down in a case arising out of 

the Crimean War by Mr. Justice Willes : “ As to the mode of operation 
of war upon contracts of affreightment made before, but which remain 
\mexecuted at, the time it is declared, and of which it makes the 
further execution unlawful or impossible, the authorities establish that 
the effect is to dissolve the contract, and to absolve both parties from 
further performance of it”(/). In practice we have to ascertain 
whether the further execution of a given contract has become unlawful 
as involving dealing with enemies, or otherwise, or in a judicial sense 
impossible ; and this is not always easy. Declaration of war is 
regularly accompanied by a Royal Proclamation against trading with 
the enemy. This appears to be only in affirmance of the common 
law ; it may, however, and commonly does contain relaxations and 
dispensations. After a declaration of war a contract may stand 
dissolved on the ground now under consideration although both 
parties are British subjects. One British firm contracted with another 
to sell goods, deliverable to the buyer or assigns in Hamburg c.i.f. 
for payment at Liverpool in exchange for shipping documents. The 
goods were shipped in June, 1914, for Hamburg in a German ship ; the 
bill of lading provided that questions arising under it were to be decided 
there by German law. On 5th August, the day following the declara¬ 
tion of war, the ship having put in, it was stated, at a neutral port, 
the sellers tendered the documents and the buyers refused them. Held, 
that delivery according to the contract would have been against the 
King’s proclamation, as being delivery to residents in enemy coimtry, 
and therefore the refusal was good (< 7 ). 

This authority has been followed in Indian cases where the facts 
were varied by the goods being despatched, or intended so to be, not 
to Germany but from Germany to India. We have the simple case of 
a cargo shij^ped from Hamburg to India, bill of lading tendered after 

the goods, j)roYid('d thoy aro in con- in this country was involved **: per 
formity with tho contract, shall bo Hamilton J., now Loixl Sumner, Biddfll 
delivery on board ship at tho port of Bros, v. E. Clemens Horst Co. [1011] 1 
shipment. It follows that against tender K. B. at p. 220. 

of these doeumeiits, the bill of lading (/) Esposito v. Boieden 7 E. & B. at 

itivoicc, juid pt li y uf ins.irancc. which p. 783 : 110 U. R. at p. 825. 

complrtcs delivery in accordance with (j;) Duncon Fox *{• Co, v. Schrenxpjt ds 

that agrocinciit, the buyor must bo ready Bonkv [lUlo] 1 K. B. 365. CJ. Russell J. a 

and willing to pay tho price. Inthiscaso judgment in tho Badische Co, 9 Co9t 
payment before tho arrival of tho goods [1021] 2 Ch. 331, 373 sq<j. 
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British proclamation, refusal of tender justified (h), the goods having 
become enemy property at the outbreak of war. Another straight¬ 
forward example is that of a consignment sold by the Madras agent of 
an enemy firm : the buyer accepted a draft for the price, and demanded 
first the documents and then the goods on arrival at Madras: the 
agency was held to have been determined by the declaration of war. 
so that no contract was ever formed (f), 

A less simple question is “ whether when, before the outbreak of 
war, goods have been sold by one English fii-m to another on a c.i.f. 
contract and shipped on a German ship to a neutral port, the seller 
after the outbreak of the war is entitled to tender, in one case the 
German bill of lading, in the other case the German bill of lading and 
the German policy of insurance, and claim the price ? ” (j). The exact 
legal point as stated in the Court of Appeal is “ upon whom the loss 
is to fall where documents which were originally valid have become 
invalid before they were tendered ” {k). It is decided in England that 
the documents the buyer is bound to accept are efiective shipping 
documents, and not such as are only evidence of a contract now 
dissolved by one party having become an alien enemy. Special terms 
might throw this risk on the buyer, but the usual terms of a c.i.f. 
contract do not. This ruling has been followed in India. In Marshal 
(& Co. V. Naginchand (1) goods were shipped to Bombay under a 
c.i.f.c.i. contract from a German port and on board a German ship 
before the declaration of war: the vendor, a Glasgow firm, drew a bill 
of exchange upon the purchaser on 9th November, 1914, which was 
accepted in Bombay (w). The bill became payable on 12th January, 
1915, and the vendor sued for the amount. He was held not entitled 
to recover, as the bill of lading had ceased to be an operative legal 
document before it was tendered and the consideration for the accept¬ 
ance of the bill of exchange had, therefore, failed. 

Where, on the other hand, a German seller’s draft on the buyer 

(A) NisHm Isaac v. Haji Sulanali Co. v. Blythe, Oreen, Jourdain db Co. 
(1916) 40 Bom. 11; 28 I. C. 433. [1916] 1 K. B. 495, 504. 

(t) Soorthijigje v. Mahomed (1917) 32 (1) (1916) 42 Bom. 473; 37 I. C. 644. 

Mad. L. J. 146; 40 I. C. 626. (m) It is not clear from the report 

U) Scrutton J., Schneider cfc Co. v. whether the bill of lading was tendered 

Burgett di Newsam [1915] 2 K. B. at to the purchaser at the time of acceptance 

p- 3*®' or subsequently, nor whether he ever got 

(i) Swinfen Eady L.J., Karberg d- the bill of lading, 
i.o. 


S. 56, 


22 
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S. 56, at 30 days’ sight was drawn, purchased by British subjects m London, 

and presented and accepted at Bombay before the war, the buyer 
was held bound to pay (n). The case was complicated by the defen¬ 
dants’ contention that the acceptance was qualified by the condition 
that the plaintiffs, when tendering the documents to the defendants, 
should put them in a position to get delivery of the goods (o), and that 
this could not be lawfully performed. Now in point of fact the ship 
carrying the goods reached Bombay just before the outbreak of war, 
left Bombay to avoid capture and took shelter in the neutral port of 
Marmagoa, where she was lying at the date of suit brought, and under 
a proclamation of December, 1914, British consignees were free to take 
delivery of goods from enemy ships in neutral ports. Thus both 
branches of the defence failed : actual payment of the bill, from one 
British subject to another, at the due date and after declaration of 
war, was of course in no way unlawful. 

In Abdul Razac v. Khandi Ro}o (p) a contract was made in August, 
1914, after the outbreak of war, between merchants at Ambur and 
importers of German dyes wliereby the latter (defendants) agreed 
to sell and deliver to the former (plaintiffs) certain casks of dye already 
shipped from Germany. As the defendants could not lawfully take 
up and pay for the goods, they could not lawfully agree to sell and 
deliver them to the plaintiffs (j). The case has another aspect, 
perhaps of more interest. The German S.S. Barenfels carrying the dyes 
in question was captured in October, 1914, and taken into Alexandria 
for condemnation and subsequently condemned as prize of war in 
September, 1915 (r). In the meantime the defendants got the goods 
released on payment of double the invoice value, agreeing to treat it 

(the report is not too clear as to this 
argument). 

(r) The Prize Court in Egypt held in 
the same case, that where a Gorman 
firm consigned goods to a British firm 
at Colombo, drew on that firm for the 
price, and diseountod the draft with a 
British bank, all this before the war, 
acceptance of the draft after the war by 
the buyers was an act of trading with 
the enemy : see Campbell on the Law of 
War and Contract, 175, 187. We agree 
with Mr. Campbell that this goes too far. 


Moti-^haw Co. V. The Mercantile 
Bank of India (1017) 41 Bom. 566; 37 
I. 0. 258. 

(o) It is difiicult to see how this could 
be maintained ; but, ns pointed out by 
Scott C.J., that question would have 
been governed by the Negotiable Instru¬ 
ments Act. 

(p) (1918) 41 Mad. 225: 40 I. C. 851. 

( 7 ) Karherg's Ca.^e, p. 335, above. It 

was unaucfessfully contended that there 
was an absolute contract for the delivery 
of goods answering the description even 
if no such goods arrived by a ship named 
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as their sale price in case of their eventual condemnation. It was 

held (s) that the condemnation by the Pme Court related back to the 

date of seizure and divested the ownership of the goods as from that 

date. The goods, therefore, came to the defendants as purchasers 

from the Crown and they were not bound to deliver them to the 
plaintifis. 

In Madhoram v. Sett (^) we have a rather peculiar state of facts. 

The contract was between two Calcutta firms for sale of steel bars 

c.i.f.c.i. free Hoogly,” by shipments in June, July, August, 1914. 

Goods were shipped under this contract (u) from Antwerp per S.S. 

Steintunn, a German ship which was at sea when war was declared ; 

she carried a general cargo for Madras, Calcutta and Chittagong. 

The ship was captured by a British cruiser and taken to Colombo 

for adjudication. The Prize Court condemned the vessel but released 

the cargo, and the goods were brought to Calcutta, the place where the 

goods were to be delivered under the original contract by the Stem- 

turm, rmder an order of the Prize Court made by arrangement with 

the Government of Ceylon, which provided for delivery to consignees 

on payment of further freight and expenses. The purchasers were 

held not entitled to delivery of the goods from the vendors. The 

voyage from Colombo to Calcutta was in no sense a continuation 

of the original voyage in fulfilment of the contract of affreightment 

which was dissolved by the outbreak of the war; the voyage was 

broken up by capture so as to cause a complete defeasance of the 

undertaking. “ The original bills of lading would be of no avail 

whatever, unless the consignee complied with the conditions imposed 

by the Prize Court {v). Thus there was a new voyage under 

new conditions, and delivery of the goods according to the original 

contract had become impossible, and the plaintiffs’ suit faded, 

although the goods had been delivered in the Hoogly from the 

same ship in which they were despatched, and were in the defen¬ 
dants’ control. 


(«) Following The Odessa [1916] A. C. 
163. 

W (1918) 45 Cal. 28; 28 I. C. 383. 

(u) The terms were, not payment 
egainst documents, but 45 days* credit 
after delivery of the goods : this varia¬ 


tion did not alter the nature of the con¬ 
tract ; apparently the only real difference 
between the parties related to payment 
of various chargee. 

(v) Per Mookerjee J., 45 Cal. at p. 68 


S. 56. 


22—? 
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Ss. 67, 68. 


57.—Wliere persons reciprocally promise, firstly, to do 

Reciprocal pro- Certain things which are legal, and, secondly, 

iTga'!,*°a'!°d**‘aifo Under specified circumstances, to do certam 
otherthuigsillegal, other things which are illegal, the first set of 

promises is a contract, but the second is a void agreement. 


Ilhistralinn. 

A. and H. a^jrce tliat A. shall sell a house fur l(),0UO rupees, but that 
if H. uses it as a gambling house, ho shall pay A. r>0,(J00 rupees for it. 

The first set of reciprocal promises, namely, to sell the house, and to 
pay 10,000 rupees for it, is a contract. 

The second set is for an uidanful object, namely, that H. may use the 
house as a gambling house, and is a void agreement. 


Scope of the section. —It is not easy to see what this and tlie follow¬ 
ing section really add to s. 24 (see the commentary thereon for explana¬ 
tion of the principle), or why they are inserted here ; but they are 
plain enough. 

This section applies to cases where the two sets of promises are 
distinct. ^Vhen the void part of an agreement can be properly 
separated from the rest, the latter does not become im'alid ; but 
wlicn the parties themselves treat transactions, void as well ns valid, 
as an integral whole, the Court also will regard them as inseparable, 
and wholly void (w). 

Compare s. 10 of the Specific Relief Act (below), which declares 
the application of a similar but more extensive principle to specific 
performance. 

58.—In the case of an alternative promise, one branch 
Aitcmutivopro- of wliicli is leejal aiid tlie other illegal, the 

mi.se, one hrancli ^ ^ 

being illegal. legal braucli alone can be enforced. 

Illustration. 

A. and U. agri-v that A. shall pay B. ],tKHl rupt'os, for which B. shall 
afterwards deliver to A. either rice or smuggled opium. 

Thi.s is a valid contract to deliver rieo, nnd a void agreement na to tho 
o])ium. 

Qucpre whether, under the terms of this section, in case B. has 
offered and A. has accepted smuggled opium as in performance of 

(w) Davlatsingv. Pamlu{\SSi) 9 Bom. Mcherally v. Sakerhaiioobai (1005) 7 
176. Seo also Poonoo Bibee v. Fyez Bom. L, U. 602, at p. 606. 

Buhsh (1874) 16 B. L. R App. 6, and 



APPROPBIATION OP DEBTS. 


841 


the agreement, A. can still have an action against B. for failui-e to Ss. 58, 59. 
deliver rice. It would seem that A., being in pari delicto, cannot 
sue ; for he could not make out his case without showing an illegal 
transaction to which he was a party (x). The point does not seem 

arise in practice. 


59 . 


Appropriation of Payments. 

Where a debtor, owing .several distinct debts to 


Appiioation uf persoii, makes a payment to liim, either 

.ler'to intimation, or under circum- 

I'ha^wod is indi. stances implying that the payment is to be 

applied to the discharge of some particular 
debt, the payment, if accepted, must be applied accordingly. 

Ilhiistiatio/is. 

(a) A owes B., among other debts, 1,000 rupees upon a promissory 
note, rvliich falls due on the 1st June. He owes B. no other debt of that 
amount. On the 1st June A. pays to B. 1,000 rupee,s. The payment is to be 
<ipplicd to the discharge of tlie promissoiy note, 

(b) A. owes to B., among other debts, the sum of 567 rupees. B. writes 

to A. and demands payment of this sum. A. sends to B. 567 rupees. This 

payment is to be applied to the discharge of the debt of which B. had 
demanded payment. 


Appropriation of Payments.—In England “ it has been considered 

a general rule since Ckiytotds Case (rj) that when a debtor makes a 

payment he may appropriate it to any debt he pleases, and the creditor 
must apply it accordingly ” (z). 


Debt.—Where money is paid by a debtor to his creditor with 
express intimation that the payment is to be applied to his discharge 
of some particular debt, and it is received and appropriated on that 
account, it is not in the power of the creditor, without the assent of 


the debtor (not merely of one out of several who pays on behalf of 
all) (a), to vary the effect of the transaction by altering the appro- 


(x) Sec Taylor v. Chester (1860) L. R. 
4 Q. B. 309, 314. 

iy) (1816) 1 Mer. at p. 608 ; 15 R. R. 
at p. 166. 

( 2 ) Per Blackbuin J., City Discount 
Co. V. McLean (1874) L. R. 9 C. P. 692, 
700. A case of Davenport v. Reg.^ decided 
by the Judicial Committee in 1877 (3 
App. Ca. 115), which we have seen cited 


on this section, has, in the present 
writer s opinion, nothing whatever to do 
with it. The subject-matter is the effect 
of a landlord’s receipt of rent, and the 
analogy, if any, is remote. 

(a) The creditor, if he accepts a pay¬ 
ment so made with a direction as to its 
application, must follow the direction 
at once ; he is not free to suspend action 
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S. 69. priation in which both the debtor and the creditor originally concurred. 

The same rule applies to payment of Government revenue (b). But 
where there is no appropriation by consent, the question arises whether 
the provisions of ss. 59—Gl, relating to the appropriation of pay¬ 
ments, which apply to the case of debts, apply to arrears of revenue 
payable to Government. Maclean C.J. expressed the opinion that 
ss. 59—01 of this Act do apply to transactions in relation to the 
realisation of land revenue (r). The point has been before the Judicial 
Committee, but it was not decided, as the case was one of appropria¬ 
tion by mutual consent, their Lordships simply observing that those 
sections mi(jkt perJiaps have had a bearing upon the case, if the parties 
had not by their own actions placed the matter beyond doubt (dj. As 
to road-cess payable under the Public Demands Recovery Act (e), it 
has been held to be a debt within the meaning of this section, so that 
the collector has no authority to appropriate payments made in liquida¬ 
tion of specific arrears of road-cess towards previous arrears (/). 

Several distinct debts.—This section deals only with the case of 
several distinct debts, and does not apply where there is only one debt, 
though payable by instalments. Thus, where the amount of a decree 
was by consent made payable by five annual instalments, it was held 
thiit the decree-holder was not bound to appropriate the payments to 
the sj^ecific instalments named by the judgment debtor (^). The 
amount declared to be due for principal, interest and costs in a mortgage 
suit under 0. 34, r. 4, constitutes but one debt; it cannot be regarded 
as consisting of two debts, one on account of principal and interest and 
the other on account of costs [h). 


and then vary the application by an 
agreement with that joint debtor alone : 
ro<ittrv. Chetty (1924) 2 Ran. 204; 82 
1. C. 6o8. Tt is hard to see how the 
contrary can have been seriously argued. 

(b) Mahomed Jan v. Qamja Biskun 
Singh (1910) 38 Cal. 537 ; 38 I. A. 80. 
reversing S, C. in 33 Cal. 1103. 

(c) Jogendra Mohan Sen v. Uma Nath 
Oxiha (1908) 35 Cal. 636. 

(d) Mahomed Jan v, Qanga Bishun 
Singh (1910) 38 Cal. 637, 641 ; I. R. 381. 
A. 80, 84. See, further, Dasharathi Qhost 


V. Khondkar Abdul Hannan (1927) 66 
Cal. 624; 105 I. C. 15; A. I. R. 1928 
Cal. 68, decided on another point. 

(c) Act I of 1895, Bong. Code. 

(/) Nandan Missir v. Lala Harakk 
Narain (1910) 14 C. W. N. 607. 

{f?) Fazal Husain v. Jiwan AH (1006) 
All. W. N. 135, followed, Harkisondas v. 
Hariman (1927) 104 I. C. 673 ; A. I. R. 
1927 Bom. 470. 

(A) Jagannath v. Jhunia (1014) 12 
All. W. N. 646. 
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60 . Where the debtor has omitted to iatimate and 

Application of circumstances indicating 

SeTTo be'dil! payment is to be applied, 

&d'.“■ creditor may apply it at his discretion 

to any lawful debt actually due and pa5^able 
to him from the debtor, whether its recovery is or is not 

barred by the law in force for the time being as to the 
limitation of suits. 


Creditor’s right to appropriate.-'' If the debtor does not make any 
appropriation at the time when he makes the payment the right of 
application devolves on the creditor,” and he may exercise that right 
until the very last moment, and need not declare his intention in express 
terms (i); he may, indeed, exercise that right even when he is being 
examined at the trial of the case (j). This is, no doubt, the rule of 
English law, and it was assumed to be the law under the Contract Act 
by the High Courts of Bombay, Madras, and Patna (k). In the Patna 
case Atkinson J. said; " I only refer to the case of Cory Bros, d; Co., 
Ltd. V. r/ie Mecca (1) for the purpose of showing that the law there laid 
down is in conformity in every respect with the enactment contained 
in sections 60 and 61 of the Indian Contract Act.” But the High Court 
of Allahabad has held that an appropriation of payment by the creditor 
must be made at the time of receiving the mmey, and that he cannot 
exercise the right of appropriation at the last moment (w). After 
referrmg to the passage in the j udgment of the Master of the Bolls in 
Clayton’s Case (w) relating to the Civil Law on the subject, the learned 
Judges observed: “It seems to us that what the Indian Legislature 
did by sections 59-61 of the Indian Contract Act was to adopt the 

rule of Civil Law with certain modifications. Unless the meanino- 

- _ 


(t) Lord Macnaghten in Cory Bros, db 
Co, V. Ovmtra of the "‘Mecca'' (1897) 
A. C. 286, 293 ; followed, Manisty v. 
Jameson (1925) 5 Pat. 326 ; 94 I. C. 273 ; 
A. I. R. 1926 Pat. 330. 

O') Seymour v. Pickett (1905) 1 K. B. 

715. 


630; 35 I. C. 954], but the judgment of 
the High Court on this point wa.s not 
challenged in argument); Munisami 
Mudali V. Perujnal Mudali (1919) 37 
Had. L. J. 367; 52 I. C. 950; Bishuti 
Perkask v. Siddique (1916) 1 Pat. L. J. 
474 ; 35 I. C. 375. 


(k) Amerchand Co. v. Ramdas (1914) 
38 Bom. 255, 264-265; 21 I. C. 343 (the 
case was taken in appeal to the Privy 
Council [L. R. 43 I. A. 164; 40 Bom. 


(0 [1897] A. C. 286. 

{m) Kundan Lai v. Jaganath (1915) 37 
All. 649; 30 I. C. 92. 

(n) (1816) 1 Her. 572, 604; 15 R.R. 161 . 
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S. 60. of section 60 is that the debtor is to make his appropriation (if any) 

at the time of paying and the creditor is to make his appropriation 
(if any) at the time of receiving the money, it is difficult to conceive 
what is the meaning of section 61 or how it could be applied.” It is 
no doubt true that according to the Civil Law an appropriation of 
payment by the creditor must be made at the time of receiving the 
money, but there is nothing in the language either of s. 60 or s. 61 which 
precludes the creditor from exercising the right of appropriation at 
the very last moment. It is submitted, with respect, that the view 
taken by the Allahabad High Court is an arbitrary speculation. It 
seems to assume that if the creditor has the right as in English law 
to make the appropriation at the last moment, he will do so in every 
case, and that there can therefore be no room for the operation of 
s. 61. But the creditor may do nothing at all, in which case a rule 
is necessary for the guidance of the CoiU’ts, and s. 61 provides such a 
rule. The rule laid down in s. 61 is in conformity with the English 
law. Our opinion is now supported by the High Court of Lahore (o). 

It is impossible to define the circumstances which may be held 
to indicate a special intention (p). Where the earlier in date of two 

4 

debts is of a different kind and specially secured, it will not be presumed 
that a payment made without express directions was intended to be 
on account of the earlier one (y). 

When a debtor passed two mortgage bonds to his creditor, one of 
which carried interest payable with rests, and the other carried simple 
interest, and the creditor appropriated payments made by the debtor 
to interest on the bond carrying simple interest, it was held that the 
creditor was entitled to apply the payments to either of the debts, 
and that the mere reluctance of the debtor to pay compound interest 
before he executed the mortgage bond at such interest was no indica¬ 
tion of the debtor’s intention that his payments should be applied 
to that bond (r). But where by a mortgage bond the debtor agreed 


(o) lielu Mol V. Ahmad (1925) 7 Lnh. 
17; 02 I. C. 047; A. I. R. 1026 Lah. 183. 

ip) 8fc Bansi JJhar v. Akhtja Bam 
(ISOU) All. \V. N. 62, where the terms 
of the mortgage bond, the eireumstances 
in which it was executed, tlm relations 
of the parties and the fact that the very 
thing which was to bo Iiandcd over to 


tho creditor was to bo given as part 
security for tho debt, were held to con¬ 
stitute “ circumstances ** within tho 
meaning of this section. 

(v) City Discount Co, v. McLean (1874) 
L. R. 9 C. P. 692, 700. 

(r) Bamesti'ar Kotr v. Mahomed Mehdi 
Ilossein Khan (1898) 26 Cal. 39. 
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to repay the loan made to him by the creditor in kind by delivery of 
certain species of grain, or at his option in cash at a specified rate of 
interest, and the creditor applied several payments in grain made 
by the debtor to other antecedent debts, it was held that the creditor 
was not entitled to do so, as the stipulation to repay the loan by 
delivery of grain, combined with the absence of evidence to show 
that the previous debts were to be liquidated by pa 3 rments of grain, 
was a circumstance indicating that the payment was to be applied 
to the debt secured by the mortgage bond (s). 

Principal and interest. —Where there is a debt carrying interest, 
money paid and received without any definite appropriation is to be 
first applied in payment of interest (t). If the debtor appropriates a 
payment to principal, the creditor need not accept payment on those 
terms, but if he does not he must return the money ; if he does accept 
he is bound by the appropriation (u). The same rule applies to judg¬ 
ment debts. Thus when a sum is realised on accoimt of a decree, that 
amount is to be deducted from the interest and not from the prin¬ 
cipal (v). The rule is the same even if the decree be an instalment 
decree. Thus if a decree is passed for Rs. 1,500 with interest at five per 
cent, per annum payable by three yearly instalments of Rs. 500 each, 
and the judgment-debtor pays Rs. 500 at the end of each of the three 
years without appropriating the payments to principal, the decree- 
holder is entitled to appropriate Rs. 75 for the interest due and the 
balance of Rs. 425 to principal (w). 


Compositions. —Where a payment is made by way of dividend or 
composition for the benefit of creditors generally, the payments 
must, by the nature of the transaction, be rateably apportioned among 
the several debts ; and in any question arising with third parties, as, 
for example, sureties for any portion of the debts, every payment is 
deemed to be specifically appropriated “ as so much in each and every 


(^) Sungut Lai v. Baijnath Boy (1886) 
13 Cal. 164. 

(0 Venkatradi Appa Bow v. Partha- 
mrathri Appa Bow (1921) L. R. 48 I. A. 
150, 153 ; 44 Mad. 670, 573; 61 I. C. 31, 
etated as an old settled rule. 

(u) Nemi Chand v, Badha Kishtn 
(1921) 48 Cal, 839, 841; 63 I. C. 904(Jud. 


Comm, from Ajmer-Nerwara). Earlier 
statements to the same effect are now 
omitted as superfluous. 

(r) Oooroo Doss Dull v. Ooina Chum 
Boy (1874) 22 W. R. 525. 

{w) Per Richardson J. in Bistoanaih 
yr Som^swar (1917) 21 C. W. N. 1056; 
41 I. C. 348 (Walmsiey J., dubitante). 


S. 60. 
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Ss. 6Q, 61. pound of the whole amount of the debt ” (a;). See fiuther, as to the 

result of this, notes on ss. 128, 140, pp. 469—473, 496—498, below. 

Debt barred by the law of limitation .—Where no appropriation is 
made by the debtor, the creditor may apply the payment to any 
lawful debt, though barred by the law of limitation. This frequently 
happens where there is a running account extending over several 
years. The creditor may in such a case appropriate the payments to 
the earliest items barred by limitation and may sue for such of the 
balance as is not so barred (y). 


61 . —Where neither party makes any appropriation, the 
Application of payment shall be applied in discharge of the 
noUhlT^rty^ap^ debts in order of time, whether they are or 
propnates. baiTed by the law in force for the time 

being as to the limitation of suits. If the debts are of equal 
standing, the payment shall be applied in discharge of each 
proportionably. 

Scope of the section.—This section must be read continuously with 
s. 60. It must be carefully observed that it does not lay down a strict 
rule of law, but only a rule to be applied in the absence of anything 
to show the intention of the parties. Not only any express agreement, 
but the mode of dealing of the parties, must be looked to. On the 
other hand, the circumstances may show that accoimts which it was 
at a party's option to treat as separate were, in fact, treated as con¬ 
tinuous, and then payments will be appropriated to the earliest unpaid 
item of the combined account ( 2 ). 

The English rule had been followed in India before the enactment 
of the Contract Act (a). The rule is subject to certain modifications 
in cases where trust funds capable of identification have been mixed 
with the trustee’s private current account. But these belong to their 
own special subject (6). 


(a;) Bardwell v. Lydall (1831) 7 Bing. (a) Mooneappak v. Vencatarayadoo 
489, 494 ; 33 R. R. 640, 545. (1870) 6 M. H. C. 32 ; Eirada Karilxu- 

{y) Bishun Perkash v. Siddique (1916) sappah v. Oadigi Mxiddappa (1871) 6 

1 Pat. L. J. 474. M. H. C. 197. 

( 2 ) Hooper y. Keay {\%1(S) 1 Q. B. Div. (6) Soo Re HalleU'a Estate (1880) 13 
178 (current account with continuing Ch. Div. 696; Re Stenning [ISm] 2 Ch. 
partner after dissolution of firm). 433, 
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Where neiiher paHy makes any appropriation notes on Ss. 61. 62 
s. 60, p. 343, above. 


Contracts which need not be Performed. 

62.—If the parties to a contract agree to substitute 


Effect of nova¬ 
tion, rescission 
and alteration of 
contract. 


a new contract for it,- or to rescind or alter 

it, the original contract need not be per¬ 
formed. 


luusiratioTis 


(a) A. owes money to B. under a contract. It is agreed between A., 

Th thenceforth accept C. as his debtor instead of A. 

ihe old debt of A. to B. is at an end, and a new debt from C. to B* has been 
contracted. 

(b) A. owes B. 10,000 rupees. A. enters into an arrangement with B., 

n^n of his (A.’s) estate for 5,000 rupees in place of the 

debt of 10,000 rupees. This is a new contract, and e.xtinguishes the old. 

(c) A. owes B. 1,000 rupees under a contract. B. owes C. 1,000 rupees 

books, but C. does not 

assent to the arrangement. B. still owes C. 1,000 rupees, and no new contract 
has been entered into. [For a less simple illustration of the principle that all 
parties must concur, see Venkatanarayana v. Lakshmibayamma (1929) 116 
I. C. 129 ; A. I. R. 1929 Mad. 309.1 


Novation. The meaning of “ novation,” the term used in the 
margmal note to this section, and now the accepted catchword for its 
subject-matter, has been thus defined in the House of Lords : “ that, 
there being a contract in existence, some new contract is substituted 
for it either between the same parties (for that might be) or between 
different parties, the consideration mutually being the discharge of 
the old contract. A common instance of it in partnership cases is 
where upon the dissolution of a partnership the persons who are 
going to continue in business agree and undertake as between them¬ 
selves and the retiring partner, that they will assume and discharge the 
whole liabilities of the business, usually taking over the assets; and 
if, in that case, they give notice of that arrangement to a creditor, 
and ask for his accession to it, there becomes (sic) a contract between 
the creditor who accedes and the new firm to the effect that he will 
accept their liability instead of the old liability, and on the other 
hand, that they promise to pay him for that consideration” (c). 

For the case of a novation on a change in the constitution of a 


(c) Lord Selbome in Scarf v. Jardine (1882) 7 App. Ca. 345, 361. 
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S. 62. firm it is declared in England by s. 17, sub-s. 3, of the Partnership 

Act, 1890, that “ a retiring partner may be discharged from any 
existing liabilities by an agreement to that effect between himself 
and the members of the firm as newly constituted and the creditors, 
and this agreement may be either express or inferred as a fact from 
the course of dealing between the creditors and the firm as newly 
constituted.” This adds nothing to the law as already settled (d). 

It has to be considered in every case not only whether a new 
debtor has consented to assume liability, but whether the creditor 
has agreed to accept his liability in substitution of the original debtor’s. 
In some circumstances the creditor may be entitled to sue the retiring 
or the incoming partner in a firm at his option ; mere continuing to 
deal with the firm as reconstituted will not preclude him from suing 
his original debtor (c). Novation is not consistent with the original 
debtor remaining liable in any form (/) ; it requires as an essential 
element that the right against the original contractor shall be relin¬ 
quished, and the liability of the new contracting party accepted in 
his place (g). 

It is an elementary rule that trustees and others administering 
money of which they are not the beneficial owners are not entitled to 
make a novation (which is to accept one security or liability instead 
of another) except so far as they are authorised by the trusts under 
which they act (/?). The executor of a deceased partner may agree 
with the surviving partners to convert the partnership into a limited 
company and to accept fully paid up shares in the company in lieu 
of the testator’s share. Such an agreement is valid and binding on 
the estate of the testator (z). 

Election to accept the sole liability of new or surviving partners 
in a firm does not need very strong proof, but merely ambiguous acts 


(d) Seo Bolfe v. Flower (1805) L. R. 
1 P. C. 27 : Bilhorongh v. Holmes 5 

Ch. D. 255. 

(c) Scarf V. Jardine (1882) 7 App. Cn. 
345, 351. Ho onnnot, however, sue both, 
and his choice when made is final. 

( / ) See Commercial Bank of Tasmania 
V. Jones [1893] A. C. 313 ; and of. Perry 
V. Naiioiml Prov. Bank of England [1910] 
1 Ch. 464, especially per Buckley L.J. 

{g) NofUmnlla v. Ohannappa (1903) 


5 Bom. L. R. 617 ; Muhammad Shah v. 
Sarsuti (1883) All W. N. 254. Accord- 
ingly a formal instrument is not annulled 
by a mere agreement to substitute some¬ 
thing else for it at a future date : Angan 
Lai V. Saran Behari Lai (1029) All. L. J. 
127; 1211, C. 221; A. I.R. 1029 AU.603. 
(A) Smith V. Patrick [1901] A. C. 282. 
(») Jamseiji v. Uirjibhai (1013) 37 
Bom. 168, 167-160. 
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will not do. One of two bankers in partnership died. A customer, 
knowing of this, drew out part of a sum standing in his name on 
deposit account, and took, according to the usual coiuse, a fresh 
deposit note for the amount left in, signed bv a cashier on behalf 
of the firm. This was no proof of novation (y). Another customer, 
also with the knowledge of the former partner’s death, transferred 
a sum of money from current to deposit account (after consulting the 
surviving partner about investing it) and took a receipt signed by 
the surviving partner on behalf of the firm. This was a new contract 
with the surviving partner alone (Z:). A. advanced Rs. 50,000 to a 
firm consisting of three partners. The sum of Rs. 50,000 was made 
up partly of securities handed over by A. to the firm and partly of 
cash. The firm passed a note to A. promising to return the securities 
and repay the cash with interest at 6 per cent, per annum payable 
every six months. Thereafter one of the partners died, and A. accepted 
from the surviving partners a promissory note in the firm’s name for 
Rs. 50,000 to be paid in cash with interest at the same rate, but not 
payable with six months rests. This was a new contract with the 
surviving partners alone (Z). 

The High Court of Calcutta held the present section not to apply 
where the agreement to substitute a new contract for the original 
one is made after the breach of the original contract. The plaintifi 
sued the defendant to recover a sum of Rs. 1,100 due on a bond. It 
was found that after the due date of the bond the plaintifi agreed to 
accept from the defendant in satisfaction of the bond Rs. 400 in cash 
and a fresh bond for Rs. 700 (not the mere promise to pay the Rs. 400 
and to give a bond for Rs. 700). The defendant failed to pay the 
Rs. 400 and to pass the bond, and the plaintiff sued to recover the 
amount of the original bond. It was found that the plaintifi did not 
intend to accept the naked promise to pay Rs, 400 and to give a bond 
for Rs. 700. For the defendant it was contended that the subsequent 
agreement had made a novation. The Court, however, held that s. 62 
did not apply, as the subsequent agreement was entered into after the 
breach of the original contract, and that the defendant, having failed 
to perform the satisfaction which he had promised to give, remained 

(j) Me Head [1893] 3 Ch. 426, (Z) Markandrai v. Virendrarai (1917) 

{k) Me Head {No. 2) [1894] 2 Ch. 236, 19 Bom. L. R. 837, 843-844 ; 42 I. C. 

C. A. 816, 


S. 62 . 
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S. 62, liable on the original contract (w). In Madras, Seshagiri Iyer J. has 

taken the same view (w), but Kumaraswami Sastri J. expressed the 
opinion that the section applies even though the new agreement is 
made after breach of the original agreement, and his opinion is followed 
by the Madras High Court (o). The correct view, it is submitted, is 
that of the High Court of Calcutta. An agreement, though made 
after breach, to accept what damages may be allowed by arbitrators 
appointed by the parties, is not within this section, and it is binding 
on the parties (p). 

Whether or not there is a novation of a contract is in each case 
a question of fact, ^vhich this section does not in any way prejudge (j). 
Thus, in a suit (r) by the Government of Bengal against the defendant 
as surety for the treasurer of a collectorate on four surety bonds 
executed by the defendant, the Judicial Committee held that the mere 
fact that the collector examined the accounts at the end of each year 
and struck the balance which he certified to be correct, and that on 
each occasion the defendant executed a new bond without, however, 
the old bonds being cancelled or given up, did not constitute a novation 
of the old bonds so as to preclude the Government from suing the 
defendant on the old bonds on subsequent discovery of embezzlement 
of moneys by the treasurer during each year. The following is a 
peculiar case : A. owes B. Rs. 330. A. transfers the whole of this 
property by a registered instrument to C. The consideration for the 
transfer is Rs, 2,000 out of which C. agrees to pay Rs. 330 to B. Here 
there is no novation, for there is no contract between A., B. and C. 
that B. shall accept 0, as his debtor instead of A. B. is therefore 
entitled to recover the debt from A., though he may also be entitled to 
recover the amount from C. under the registered document on the 
principle enunciated in the notes on s. 2 that where a contract between 


(m) Manohvr v. Thakur Das (1888) 15 
Cal. 319. 

(n) Pamiah v. Somasi (1916) 29 Mad, 
L. J. 125; 20 I. C. 449. 

(o) N. M. Firm v. Thepcrumal Chetty 
(1922) 46 Mad. 180; 07 T. C. 905. In 
tins case there was no evidence of breach. 

{p) Pam Nalh v. Mannu La} (1923) 45 
All, 472; 73 I. C. 015 ; A. T. R. 1023 All. 
518. 


{q) Roushan Bibce. v. Hurray Kristo 
Nath (1882) 8 Cal. 920 ; the substance of 
the matter must bo looked to if the form 
is equally consistent with a new agree¬ 
ment and with a mere giving of time to a 
debtor : Kshetranath Sikdar v. Harasuk- 
das Bal Kisseyidas {192Q) 31 C. W. N. 703 ; 
102 I. C. 871 ; A. I. R. 1927 Cal. 638. 

(r) Lola Banshidhar v. The (7oiwi- 
meni of Bengal (1872) 0 B. L, R. 364. 
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A. and C. is intended to secure a benefit to B., B. may sue to enforce 

It (s). An attempted novation which fads to produce a new enforceable 

contract may put an end to the original contract if it was the intention 

of the parties to rescind it in any event. Such intention is a fact to 
be clearly proved (<). 


Alteration of Contract.— In English usage the term novation is 
confined to agreements which introduce a new party. It is not 
applied to the substitution of a new agreement, or the variation of 
particular terms in a subsisting agreement, between the same parties. 
PracticaUy the most important questions arising in this last connection 
are questions of evidence, and for this purpose the rules forbidding the 
admission of oral evidence to contradict or vary written agreements (u) 
have to be borne in mind. It must, of course, be shown, especially 
where it is sought to prove a variation not by an express agreement 
but by a course of conduct, that the variation was intended and 
understood by both parties (v). In the case of such an agreement 
to substitute a new contract, that which is substituted must be a 
contract capable of being enforced in law ; so that if by reason of any 
want of formality, such as registration, the document containing the 
contract is inadmissible in evidence, the original contract will still 
be operative (w). In Sirdar Kmr v. Chandrawati (x) accounts were 
stated between a creditor and his debtor, and the latter passed the 
former a bond for the balance found due payable by instalments, in 
which he hypothecated certain immovable property as collateral 
security. The creditor received payment of three of the instalments 
under the bond, and then brought a suit against the debtor for the 
balance of the debt, basing his claim on the accounts stated. It was 
held that the suit would not lie, as by the execution of the bond the 


(s) Debnarayan Dutt v. Chunilal Ghose 
(1914) 41 Cal. 137, 141, 144; 20 I. C. 630. 

(0 Morris V. Baron [1918] A. C. 1 ; 
British and Beningtons v. N, W. Cachar 
Tea Co. [1923] A. C. 48, 68 ; cp. Ganpat 
y. Mahadeo (1924) 851. C. 264 ; A. I. R. 
1925 Nag. 26. 

(w) Laid down for British India in the 
Evidence Act, s. 92 ; as to the efiFect of 
subsequent variation on the right to 

specific performance, see Specific Relief 
Act, 8. 26 (e). 


(v) See Darnley v. L. C. dh D. R. Co. 
(1867) L. R. 2 H. L. at p. 60, an incidental 
elementaiy dictum in a case decided on 
peculiar facts. 

{w) Ntindo Kiskore Lall v. Musst 
Ramsookhee Kooer (1879) 6 Cal. 215; 
Raja Ram v. Meher Khan (1882) Pun. 
Rec. no. 66 ; XJdho Shah v. Bira Shah 
(1897) Punj. Rec. no. 71 ; Abdul Kayam 
V. Bahadur Vithoba (1911) 14 Bom. L. R. 
26. 

{x) (1882) 4 All. 330. 
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S, 62. debt due on the accounts stated had come to an end. It appears 

from the report of this case that the bond was impoimded by the 
revenue authorities, as it was insufficiently stamped, and this seems to 
be the reason for bringing the suit on the original debt instead of on 
the bond. This decision has been held (y) not to apply if the execution 
of the hypothecation bond is denied by the defendant and the bond 
remains on that ground unregistered. In such a case the plaintiff 
could not sue on the unregistered bond (e), and he would therefore be 
entitled to recover upon the account stated. “ We cannot allow the 
defendant to take advantage of her own fraudulent conduct in 
preventing registration of the bond, and to say that in that bond was 
represented the contract which superseded that which is to be inferred 
from the statement of accounts ” (y). Similarly where a mortgagee 
accepts a new security in lieu of the old, and the new security is held to 
be invalid by reason of a rule of Hindu law pleaded by the mortgagor, 
the mortgagor is entitled to fall back upon the old security. It would 
not be consistent with equity or good conscience that the mortgagor, 
having successfully maintained that the new security is invalid, should 
be allowed to claim the benefit of the transaction by which the new 
security was created as a release of the old security (a). 

Where a contract for the sale of goods provides for delivery being 
given within a specified period, and the contract contains an arbitra¬ 
tion clause, a mere extension of the time for giving delivery does not 
make it a new contract so as to put an end to the arbitration clause (6). 

Settlement contracts.—“ When a settlement contract is made, re¬ 
selling the goods back again from the original buyer, the intention is 
not that after the settlement contract the first contract should be gone. 
The intention is that the two contracts should stand together. That 
being so, there can be a set-off as regards delivery, and there can be a 
set-off as regards price for everything except the difference. It seems 
to me to be abusing s. 62 of the Contract Act to say that after a settle¬ 
ment contract the original contract is utterly discharged (c). 

(y) Kiam-ud-din v. Rajoo (1888) 11 85 I. C. 264 ; A. I. R. 1925 Nog. 26. 

All. 13, (6) Lachminarain v. Uoare, MUUr <t- 

(z) Seo Indian Registration Act XVI of Co. (1914) 41 Cal. 35 ; 21 I. C. 217. 

1908, 3 . 49. (c) Per Rankin J. in Uttam Chand 

(tt) IJar Chaudi Lai v. Shcoraj Singh Saligmm v, Jcuxi Alamooji (1919) 46 
(1917) L. R. 44 I. A. 60. 39 All. 178; 39 Cal. 534. 542; 54 I. C. 285. 

I. C. 343. Cp Oanpat v. Mahadco (1924) 



ALTERATION OF DOCUMENT. 


353 


Transfer of actionable claims.—As to assignment of debts and 

actionable claims, see the Transfer of Property Act IV of 1882 Chan 

VIII. ’ ^ ■ 


Promissory note on account of pre-existing debt.—The cases 
referred to above must be distinguished from those where a person 
lends money or sells goods to another, and the debtor or buyer gives 
a promissory note for payment of the loan or price at a future time. 
In such cases the rule is that where a cause of action for money is 
once complete in itself, whether for goods sold or for money lent, or 
for any other claim, and the debtor then gives a note to the creditor 
for payment of the money at a future time, the creditor, if the note 
is not paid at matm-ity, may sue for the original consideration, and 
if from any cause the bill or note is not admissible in evidence, this 
will not affect the original cause of action. But where the original 
cause of action is on the note itself, and there is no cause of action 
mdependent of it, as, for instance, when, in consideration of A. deposit¬ 
ing money with B., B. contracts by a promissory note to repay it with 
interest at six months’ date, there is no cause of action for money lent 
or otherwise than upon the note itself, because the deposit is made 
upon the terms contained in the note, and no other. In such a case 
the note is the only contract between the parties, and if, for want of a 

proper stamp or some other reason, the note is not admissible in 
evidence, the creditor must lose his money {d). 


Excursus to S. 62 


Unauthorised alteration of documents.—What 


if the document recording an agreement is altered without the consent 
of both parties ? No answer to this question is given by the Contract 
Act, or anywhere in the Anglo-Indian Codes, but Indian practice 
(notwithstanding a solitary reported opinion to the contrary) (e) 
follows the authorities of the Common Law. The rule is that any 


{d) Sheikh Akbar v. Sheikh Khan (1881) 
7 Cal. 256 ; Dargavarapu v. Rampratapu 
(1902) 25 Mad. 580 ; Yarlagadda Vegeta, 
Ragavayya v. Qorantla Ramayya (1906) 
29 Mad. Ill ; Rahmatulla v. Gartesh Da^ 
(1891) Punj. Rec. no. 82 ; Baldeo v. Mai 
Chxnd (1904) Punj. Rec. no. 7; 
Pramaika Nath v. Dimrkanath (1896) 

23 Cal. 861 ; Krishnaji v. Rajmal (1899) 

24 Bom. 360; Subramanian v. Mutkta 
i.c. 


(1911) 35 Mad, 639, at p. 641 ; Rahmat 

AH Muhammad Faizi v. Dewa Singh _ 

Man Singh (1923) 4 Lah. 151 ; Nathu 
Ram V. Dogar Male (1923) 4 Lah. 198. 

(c) Ede V, Kanto Nath Shaw (1877) 
3 Cal. 220, where it seems to be sup¬ 
posed that 8. 37 of the Contract Act haa 
abolished all defences to actions on con¬ 
tracts not expressly mentioned in th e Act. 


S. 62. 


23 
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S. 62, material alteration in an instrument made by a party, or by any one 

^Yllile it is in the party’s custody or in that of his agent, disables him 
from relying on it either as plaintifi or as defendant (/), though he 
may sue for restitution imder s. 65 (^). In its earliest form it was 
connected with the old manner of pleading and producing deeds, but 
in modern times it was deliberately extended on grounds of policy: 
“ A party who has the custody of an instrument made for his benefit is 
bound to preserve it in its original state ” (h). The principle is said to 
be '' founded on great good sense, because it tends to prevent the party 
in whose favour [an instrmnent] is made from attempting to make any 
alteration in it ” ; and it is “ as applicable to one kind of instrmnent as 
to another ” (z). Any alteration is material which affects either the 
substance of a contract expressed in the document (ji), or the identifica¬ 
tion of the document itself, at all events where identification may be 
important in the ordinary course of business (A*). Alterations are 
immaterial if they merely express what was alread)^ implied in the 
document, or add particulars consistent with the dociunent as it 
stands, though superfluous {/), or are innocent attempts to correct 
clerical errors ( 7 / 1 ). There may be cases of wilful fraud practised by a 
stranger where the rule will not be held to operate against the person 
who had the custody of the document (?()• It may be that some 
degree of negligence on his part would in such a case have to be shown 
before he could be deprived of his rights. 


(/) Pallinson v. Lucklcy (1875) L. U. 
10 Ex. 330 ; Sttjfell v. Bank of England 
(1882) 9 Q. B. Div. 655, whoro authorities 
arc collected ; notes to Master v. il/i7/cr 
in 1 Sm. L. C. 

{g) Anantha Bao v. Surayya (1020) 43 
Mad. 703 ; 55 I. C. GOT. 

(/i) Davidson v. Cooper (1844) 13 M. tt 
W, 343, 352 ; G7 R. R. 638, Ex. Ch. 

(t) Groso J. in Master v. Miller (1701) 
4 T. R. 320, 345 ; 2 R. R. 300, 40G ; 1 
8ra. L. C., (it p. 705. 

(j) The alteration need not be obviouslv 
to tho disadvantage of the party whoso 
position is altered. Sco Gardner v. Walsh 
(1865) 6 E, & B. 83; 103 R. R. 377. 

(^) Sujfell V. Bank of England (1882) 
9 Q. B. Div. 655. A Bank of England 


note with the number altered is not 

substnntiallv tho same note. It does not 

% 

follow that in other kinds of documents 
commonly marked with consecutive 
numbers tho numbers aro material; but 
the fact that a person takes tho trouble 
of altering a number shows that in his 
opinion, at an}’ rate, it is material for 
some purpose. 

(0 Lowe V. Fox (1887) 12 App. Ca. 206, 
where tho document was a form of 
statement required by tho Lunacy Act 
then in force. 

(m) Uoxegatt and Osborn's Contract 
[1002] 1 Ch. 451. 

(n) Per Lord Kersehell, 12 App. Ca,, 
at p. 217. 
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Indian decisions. —The Indian decisions on the subject may be S. 62. 
di\dded into two classes. The first class comprises cases in which the 
suits were for bond debts brought upon the basis of altered documents. 

The second class relates to suits on documents Avhich bv the verv 
execution thereof effect a transfer of interest in specific immovable 
property. As to the former class of cases, the Indian Courts have 
followed the principles of English law set out above, the point for 
decision in each case being whether the alteration w'as or was not 
material. Thus where a bond was passed to the 2 >laintiff by one of 
three brothers, and the plaintiff forged the signature of the other two 
to the bond, and brought a suit upon it in its altered form against all 
the three brothers, it was held that the alteration avoided the bond (o). 

In such a case the plaintiff is not entitled to a decree even against the 
real executant. Similarly, where the date of a bond w'as altered from 
11 th September to 25th September, it was held that the alteration was 
material, as it extended the time within which the plaintiff was entitled 
to sue ; it did not matter that the period of limitation, though reckoned 
from 11th September, had not expired at the date of the suit(p). 

On the same principle an alteration in a document which has the effect 
of enabling the payee to sue on the document in a Court in which he 
could not have sued on it in its original form is a material alteration 
and as such destroys the right of action on the document (q). Like¬ 
wise, where the plaintiff altered a bill of exchange from D.P,, that is, 
documents to be delivered against payment, into D.A., that is, docu¬ 
ments to be delivered against acceptance, it was held that the drawer 
was not liable upon the altered bill (r). But the fact that the signature 
of an attesting witness had been affix:ed after execution to a bond that 
does not require to be attested is not a material alteration, and does not 
make the bond void (s). Nor is it a material alteration to add in a 


(o) Gogun Chunder Okose v. Dhuroni- 
dhur (1881) 7 Cal. 616 ; Gour Chandra 
Das V. Prasanna Kumar Chandra (1906) 
33 Cal. 812 ; KaramaXi v. Norain Sing 
(1900) Punj. Rec. no. 91. 

(p) Govindasami v. Kuppusami (1889) 
12 Mad. 239. 

(j) Lakshmammal v. Narasimkaraghava 
(1916) 38 Mad. 746; 21 I. C. 445. 

(r) Mesha Ahronel v. The National 


Bank of India, Lid. (1903) 5 Pom. L. R. 
524. 

(s) Kashi Nath Roy v. Surbanand 
Shaha (1885) 12 Cal. 317; Venkatesk 
V. Baba (1890) 15 Pom. 44; Ramayyar 
V. Shamnugam (1891) 15 Mad. 70, dis¬ 
senting from Sitaram v. Daji (1883) 7 
Bom. 418 ; Ramier v. Shunmugam Pillai 
(1892) 2 Mad. L. J. 39 ; Alangal Sen v. 
Cannon (1885) Punj. Rec. no. 118. 
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S. 62. document a description of immovable property which is not within the 

scope of the document (0- And where a seller of goods inserted in the 
document of sale a clause excepting a claim on a former account, it 
was held in a suit by him for the price of the goods that the alteration 
was not material so as to defeat his claim for the price (u). Besides 
the alteration being material, it must have been made in a document 
which is the foundation of the plaintiff’s claim. A material alteration, 
therefore, in a written acknowledgment of debt docs not render it 
inoperative, as the acknowledgment is merely evidence of a pre¬ 
existing liability (u). In the last-mentioned cases, it is to be observed, 
the suit was not founded on the acknowledgment, but on the original 
loan, and the acknowledgment was relied on merely to save the plain¬ 
tiff’s claim from being barred, and the Court admitted it in evidence 
for that purpose. But where a creditor bases his suit, not on the original 
loan, but on a bond passed by the defendant, and it is foimd at the 
hearing that the bond has been materially altered so as not to entitle 
him to a decree on the bond, the plaintiff will not be allowed to fall 
back upon the original consideration, and to rely on the altered bond 
as proof of acknowledgment (^e). And the Madras High Court has 
held (x) that a purchaser for value of a piece of land from a person 
empowered to sell under a will is not precluded from relying upon the 
will to prove the validity of the sale, though forged attestations are 
added to the will after the sale. The decision is obviously right, for 
the j)urchaser never had the custody of the will, nor is a will a docu¬ 
ment to which any one, properly speaking, is party or privy ; and his 
title was complete before the forged attestations were made. An 


(0 Ahdool liooscin v. GooJam Iloosciii 
(lOOS) 30 Rom. 30-1. 318. 

(u) Oovi?idsami Naidii v. Kuppusaini 
PUlai (1803) 3 Mad. L. J. 206. 

(v) Atmaram v. Vmedram (11)01) 25 
Rom. 610 (where the date of the acknow¬ 
ledgment was altered) ; Uarendra ImI 
Roy V. Uma Charan Ghosh (11)05) 9 
C. W. N. 605 (where an entry as to 
interest was interpolated in the acknow¬ 
ledgment) ; ImI Saha v. Monmohan Qos- 
sami (1900) 5 C. W. N, 56, where tho 
suit was founded on tho original loan, 
and the plaintifi relied on a promissory 


note alleged to have been passed by tho 
defendant as evidence of tho loan. It 
was found that tho note was not genuine, 
but the plaintilT was allowed to prove tho 
debt by other evidence, on tho ground 
that, though tho note was forged, tho 
suit was not founded on tho note. This 
is a caso of entire fabrication, as distin¬ 
guished from atieralion of a document. 

(tv) Gour Chandra Das v, Prasanna 
Kumar Chandra (1906) 33 Cal. 812 (where 
names of parties wore added). 

{x} Parartima v. Ramachandra (1883) 
7 Mad. 302. 
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alteration made in good faith to carry out the original intention of the S. 62. 
parties is not material. Thu.s where the interest provided for in a 
inortgage bond was in terms “ one rupee per mensem,” and the mort¬ 
gagee inserted the words “ per cent." after the words “ one rupee,” 
and the case was such that anybody reading the doemnent could not 
fail to read it m the sense that interest was to be paid at the rate of 
one rupee per cent, per men.sem, it was held in a suit on the bond that 
the mortgagee was entitled to interest at that rate (y). 

We shall next consider the cases where the effect of the execution 
of the altered document is to create an interest in the property com¬ 
prised in the document. Of the five Indian decisions on this head 
two relate to hypothecation bonds, and three to mortgages ( 2 ) of 
immovable property. The rule to be derived from these cases may be 
stated as follows : A material alteration, though fraudulent, made 
m a mortgage or hypothecation bond does not render it void for all 
purposes, and the altered document may be received in evidence on 
behalf of the person to whom it is executed for the purpose of proving 
the right title or interest created by, or resulting from, the execution 
of the document, provided that the suit is based on such right, and not 
on the altered document. This rule is professedly founded by Indian 
Courts on English decisions (a). The reason is stated to be that the 
right title or interest created by, or resulting from, the very fact of the 
execution of the document does not rest on a contract or a covenant, but 
arises by operation of law, and a subsequent alteration, therefore, does 
not divest the vested right and revest the property in the mortgagor (6). 

{y) Anaiida Mohan v. Ananda Chandra collected in Mangal Sen v. (1903) 

(1917) 44 Cal. 154; 35 1,0.182. 25 All. 680. 

{z) “A mortgage*’ in this country is (6) Christacharlu v. Karibasayya { 18 S 5 } 

"'the transfer of an interest in specific 9 Mad. 399, 412; Subrahmania v. 
immovable property for the purpose of AnsAna (1899) 23 Mad. 137,143 ; 31angal 
securing the payment of money advanced Sen v. Shankar (1903) 25 All. 680, 596, 
or to be advanced by way of loan,” etc. : 604. In the last of these cases, Aikman J. 

Transfer of Property Act, 1882, s. 68. said in a dissenting Judgment that the 
(a) Davidson v. Cooper (1844) 13 M. view that the rule as to material altera- 
& W. 343 ; 67 R. R. 638 ; Doe d. Bean- tion has no application to the case of 
land V. Hirst (1821) 3 Stark. 60; 23 mortgages would be a premium on dis- 

R. R. 756; Hutchins v. Scott (1837) 2 honesty, and would enable a mortgagee to 

M. & W. 809 ; 46 R. R. 770 ; iVest v. try the experiment of claiming a fraudu- 
Steward (1845) 14 M. & W. 47; Agn- lently enhanced amount of mortgage 
cultural Cattle Insurance Co. v. Fitzgerald money without the risk of losing when 
(1851) 17 Q. B. 432. See these cases the fraud is discovered : pp. 611, 612, 
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S. 62, In the earliest of those cases, known as Itamasamy KorCs Case (c), 

the plaintiff, who liekl a hypothecation bond from the defendants, 
altered the date of the bond so as to bring the personal remedy, which, 
according to the tme date was barred, within the period of limitation. 
The suit was to recover the balance of the bond debt from the defen¬ 
dants personally, and by sale of the hypothecated property. The 
Coiu't 2 >assed a decree for the amount due against the properlyy holding 
that the altered document might be used as proof of the right created 
by or resulting from its having been executed. The exact frame of 
the plaint in this case is not stated in the report, and, according to 
later cases, the decision could only be upheld if the suit was not based 
on the altered document (rf). In Ganga Ram v. Chandan Singh {e)y 
a case similar to the above, a hypothecation bond was fraudulently 
altered by the plaintiff so as to comprise a larger area of land than 
was actually hypothecated. The suit was brought on the altered 
bond, and the High Court of Allahabad held on appeal that the suit 
■was rightly dismissed by the lower Court (/). In a subsequent Madras 
case (g) the plaintiff sued to recover the principal and interest due 
on a mortgage bond fraudulently altered by him by doubling the 
rate of interest and inserting a condition making the whole sum payable 
\ipon default of payment of any one instalment. The suit was brought 
on the altered bond, and the full Bench confirmed the decision of the 
Courts below, dismissing the plaintiff’s entire claim. In Snbrahmania 
V. Krishna (/#), on the other hand, where also a mortgage bond was 
altered in a material respect, the suit was not based on the altered 
bond (i), and the Court allowed the bond to be used as proof of the 


{€) {18G6) 3 M. H. C. 247. Tho judg- 
lucnt in this case was pronounced in 
two appeals relating to the same point. 
Jiamasamy Kon and otliers who were 
plaintift's in tho original suit were appel¬ 
lants in both appeals. 

{(1) Seo Chrislacharlu v. Karibusnyya 
(1885) 9 Mad. 399, 410, 420. 

(c) (1881) 4 All. 62. 

(/) Though tho soundness of this 
ilccision has not boon questioned, there 
is a passage in tho judgment, “ The bond 
iiOAV produced by tho plaintiO should bo 
discarded as evidence of tho hypothecation 


of land,” which is against tho principles 
set out in tho text, and is held in subse¬ 
quent cases to b© against the weight of 
authority. See Christacharlu v. Kari- 
basayya (1885) 9 Mad. 399, 412; and 
Mangal Sen v. Shankar (1^03) 25 All. 580, 
604. 

(g) Christacharlu v. Karibasayya (1885) 
9 Mad. 399. 

(A) (1899) 23 Mad. 137. 

(») 23 Mad. p. 143. OTarrell J. held 
in a dissenting judgraont that the suit 
was based upon tho altered document: 
p. 149. 
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mortgagee s right to sell the property. In the last of the series of 
cases, decided by a full Bench of the Allahabad High Com-t(j), a 
puisne mortgagee brought a suit for sale against his mortgagors, and 
impleaded therein as a defendant a prior mortgagee, oflering to redeem 
the prior mortgage. The prior mortgage, when tendered in evidence by 
the prior mortgagee, was found to have been tampered with, and altered 
in a material particular, the extent of the share mortgaged having been 
increased. Upon these facts it was held that such alteration did not 
render the instrument void in toto, so as to justify the Court in ignoring 
its existence and passing a decree in favour of the plaintifi for sale 
of the property comprised in it without payment of the amount duo 
under it to the prior mortgagee. It will be seen that in this case there 
was no suit brought upon the altered document, nor was the prior 
mortgagee a plaintiff ; but the decision of the majority of the full 
Bench did not rest upon these narrow grounds (A). 

In both these classes of cases it has been held that Irhere a suit is 
brought by a plaintiff on a document fraudulently altered by him he 
will not be allowed subsequently to amend the plaint so as to base 
his claim on the document as executed by the defendant (1). The 
Courts do not appear to have decided in these cases that the defendant 
is not liable in some form of proceeding to repay money which he has 
actually received (m). 

In the case of negotiable instruments the English rule has been 
adopted to its full extent, as will be seen from ss. 87—89 of the 
Negotiable Instruments Act XXVI of 1881 :— 

Sect. 87 : “ Any material alteration of a negotiable instrument 
renders the same void as against any one who is a party thereto at 
the time of making such alteration, and does not consent thereto. 


S. 62. 


(j) Mangal Sen v. Skanlar (1903) 25 
All. 580. 

{k) It has not been overlooked that 
Stanley C.J. in two places distinguishes 
this case from Gangaram v. Chandan 
Singh (1881) 4 All. 62, supra, stating, 
“ It is one thing for the Court to refuse 
its aid to a fraudulent plaintiff, and 
another thing to direct the sale of pro¬ 
perty in which a defendant (prior mort¬ 
gagee) has an interest without com¬ 
pensating him for such interest, because 


on production of his title-deed it is found 
to have been tampered with.” See 25 
All., pp. 580, GOl. 

(/) Gogun Chunder Ghose v. Dhuro- 
mdhur (1881) 7 Cal. 616 ; Qanga Mam 
V. Chandan Singh (1881) 4 All. 62; 
Christacharlu v. Karibasayya (1885) 9 
Mad. 399. 

(m) See observations of Stanley C.J, 
in Mangal Sen v. Shankar (1903) 25 All. 
580, at p. 599. 
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Ss. 62, 63. unless it was made in order to carry out the common intention of the 

original parties ; and any such alteration, if made by an indorsee, 
discharges his indorser from all liability to him in respect of the con¬ 
sideration thereof. The provisions of this section arc subject to those 
of ss. 20, 49, 85, 125.” 

Sect. 88 : “ An acceptor or indorser of a negotiable instrument is 
bound by his acceptance or indorsement, notwithstanding any previous 
alteration of the instriunent.” 

Sect. 89 : “ Where a promissory note, bill of exchange 
has been materially altered, but does not appear to have been so 
altered, or where a cheque is presented for payment which does not, 
at the time of presentation, appear to be crossed, or to have had a 
crossing which has been obliterated, payment thereof by a person or 
banlcer liable to pay, and paying the same according to the apparent 
tenor thereof at the time of payment and otherwise in due coiuse, 
shall discharge such person or banker from all liability thereon; and 
such payment shall not be questioned by reason of the instnunent 
having been altered, or the cheque crossed ” (n). 

The framers of the Negotiable Instruments Act must have assumed 
that the English rule was applicable in India to other kinds of instru¬ 
ments ; for it would be an absurd state of the law if such a rule applied 
to negotiable instruments alone. 


, or cheque, 


63.—Every promisee may dispense with or remit, 

Proinisco may wliolly 01 ' ill part, tlie performance of the 

rcmu^porformanc^ pi’omise made to him, or may extend the 
of promise. timo foT such performance, or may accept 

instead of it any satisfaction which he thinks fit. 


lilusfrafiotts, 

(a) A. promises to paint a picture for R. B. afterwards forbids him to 
do so. A. is no lonj^er bound to perform the promise. 

(1)) A. owes B. 5.000 rupees. A. pays to B. and B. accepts, in satis¬ 
faction of the wliole debt, 2,000 rupees paid at the time and place at which 
tlio 5,000 rupees were payable. Tlic whole debt is dischargt>d. 

(c) A. owes J5. 5,000 nipeos. C. pays to B. 1,000 rupees, and B. accepts 


f?0 The English Bills of Exchange Act, 
1882, 8. 4, contains similar provisions. 
The holder in duo course of a bill mate¬ 
rially altered, the alteration not Iwin*^ 
apparent, can enforce payment of the 


bill according to ita original tenor, 
whereas tho Indian Act only protoots 
persons paying him according to tho 
apparent tenor. 
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them, in satisfaction of his claim on A. This payment is a discharge of the 
whole claim (o). ° 

(d) A. owes B., under a contract, a sum of mone 5 % the amount of which 
has not been ascertained. A., without ascertainintr the amount, gives to B., 
and B., in satisfaction thereof, accepts the sum of 2,000 rupees. This is a dis¬ 
charge of the whole debt, whatever may be its amount. 

(e) A. owes B. 2,000 rupees, and is also indebted to other creditors. 
A. makes an arrangement with his creditors, including B., to pay them a 
composition (p) of eight annas in the rupee upon their respective demands. 
Payment to B. of 1,000 rupees is a discharge of B.’s demand. 


Rule of the Common Law. —This section makes a -wide departure 
from the Common Law. In England, to quote an authoritative 
exposition, “ it is competent for both parties to an executory contract 
by mutual agreement, without any satisfaction, to discharge the 
obligation of that contract ” ; in other words, as reciprocal promises 
are a sufficient consideration for each other, so are reciprocal discharges. 

But an executed contract cannot be discharged except by release 
under seal, or by performance of the obligation, as by payment where 
the obligation is to be performed by payment ” ; but, by the law 
merchant, the obligation of a negotiable instrument may be discharged 
by mere waiver ( 5 '). Subject to that exception, the new agreement 
in rescission or alteration of a prior contract must in general satisfy 
all the requirements of an independent contract ” (r), and so must an 
agreement to accept satisfaction for a right of action which has arisen 
by breach of a contract (s). And in particular, although the rule 
that the Court does not inquire into the adequacy of the consideration 
is applicable, and therefore anything difEerent in kind from -what is 
due may be a good satisfaction without regard to its apparent value, 
yet the Court cannot help knowing that nineteen pounds are not 
worth twenty pounds, and accordingly, a less sum of money cannot 
be good satisfaction for a greater sum already due. This last rule was 
confirmed in our time with great reluctance by the House of Lords (0- 

The common form of pleading ^ras that 
the plaintiff had discharged the defen¬ 
dant, but the plea could be supported 
only by proving an agreement. 

{s) Leake, 659, 7th od. 

(0 Foakes v. Beer (1884) 9 App. Ca. 
605 ; notes to Cumber v. Wane in 1 Sm. 
L. C. A negotiable instrument for the 
same or even a less sum will do ; not, of 
course, because it is the equivalent of 


(o) See s. 41, p. 293, above. 

{p) The word “ composition ” has been 
substituted for the word “ compensa¬ 
tion by the repealing and amending 
Act (XII of 1891). 

(?) Fouler v. Dawber (1851) 6 Ex. 839, 
see per Parke B. at pp. 684, 685 ; 86 R. R. 
506; Bills of Exchange Act, 1882, s. 62. 

(r) Leake, 594, 7th ed. See King v. 
Qillelt (1840) 7 M. & W. 55 ; 56 R. R. 616. 
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S, 63. But the Engli^Ii rules are not material in British India, save so far as 

the knowledge of them may he useful to prevent misunderstanding 
and misapplication of English decisions founded on or involving them. 
The intention of the present section to alter the rule of the Common 
Law is clear, and has been recognised in several Indian cases (w). 

Scope of the section.—The present section and s. 62 must be con¬ 
strued so as not to overlap each other. This would be done by holding 
that agreements referred to in s. 62 are agreements which more or less 
affect the rights of both parties under the contract discharged by such 
agreements ; whilst those referred to in s. 63 are such as afiect the right 
of only one of the parties. The former case necessarily implies con¬ 
sideration, which may be either the mutual renunciation of right, or, 
in addition to this, the mutual undertaking of fresh obligations, or the 
renunciation of some right on the one side and the undertaking of some 
obligation on the other. It is only when the agreement to discharge 
affects the right of only one party that consideration might be found 
wanting, and there alone the Indian law departs from the English law 
by making provision for every such possible case in s. 63 (v). 

Remission of performance. —In 1903 the High Court of Bombay 
held (iy) that a dispensation or remission under this section involves a 
promise as defined by s, 2 (b) or, what is the same thing, an agreement 
within s. 2 (e), so that there must be a proposal of the dispensation 
or remission, which is accepted ; in technical terras, that the effect 
of the section is only to allow an accord to be good without satisfaction. 
The Judicial Committee has now overruled this opinion (against which 
the present writers have continuously protested) in few and decisive 
words : “ The language of the section does not refer to any such 
agreement and ought not to be enlarged by any implication of English 
doctrines(x). 

monc 5 ^ but, on tho contrary, because it 402 ; Saoroji v. Kazi Sidick (1896) 20 
is not money. This is subject to tho Bom. G36. 044. 

instrument being in fact given and (e) Per Cur in Davh v. Oumkwami 
accepted in full discharge and not merely Mudali (1S96) 19 Mad. 398. 
as conditional payment of tho amount (tc) Abaji Sitaram v. Tritnbak Muni-' 
due: per Fletcher Moulton L.J. ; /lira- C(>a/tVy (1903) 23 Bom. 66. 
c/m«d V. [1911] 2 K, B. 330, 340. (x) Chunna Mul-Pam Nath v. Moot 

(a) Manohur Royal v. Thakur Das Chand-Ram Bkagat (1928) L. R. 65 I. A. 
Saskar (1888) 15 Cal. 319, 326; Davis 154,160; 108 I. C. 678; A. I. R. 1928 
V. CtimJasami Mudali (1896) 19 Mad. 308, P. G. 99 ; anirming tho judgment of the 
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DISPENSATION FROM PERFORMANCE. 

Tliiis the words of the section are construed according to their 
natural meaning, and a promisee can discharge the promise not only 
without consideration but without a new agreement. We mav now 
be excused for repeating part of our original protest though it is no 
longer necessary. There is nothing in the words of the section (we 
said) about promise, proposal, or acceptance, and we fail to see why 
any such matter should be imported, except on the assimi 2 )tion that 
the intention was to alter the English law of accord and satisfaction 
only by abrogating the requirement of consideration. But if con¬ 
sideration is no longer required, why should agreement be required ? 
Let us now hope that Indian courts have at last shaken off the 
unfortunate and erroneous presumption that a codifying Act is to be 

read as saving every existing rule, however peculiar^ which it does not 
repeal in literal terms. 

Except so far as in the case of a corporation a dispensation from 
performance must satisfy the conditions required for its corporate 
acts in general, it does not seem that a formal obligation need be 
formally remitted. 

Conceivable but not probable cases in which a promisor would 
be prejudiced by not being allowed to complete the performance of his 
promise, though he had received the consideration in full, may be left 
aside imtil they arise. It seems that, if they can be treated as 
exceptional, it must be by virtue of some special term implied in the 
particular contract. 

Where a promisee remits a part of the debt, and gives a discharge 
for the whole debt on receiving the reduced amount, such discharge 
is valid, even though the remission was in pursuance of an oral agree¬ 
ment, which is inadmissible under s. 92 (4) of the Evidence Act, 1872. 
Thus where a lessor, to whom rent is due under a registered lease, 
accepts a smaller amount of rent from the lessee in pursuance of a 
subsequent oral agreement to reduce the rent, and passes a receipt 
in full discharge of the rent due, the discharge will take effect indepen- 


High Court of Lahore; folld. Kalumal 
I^evandas v. Kessumal (1928) 114 I. C. 
07; A. I. R. 1929 Sind 153. This 
appears to overrule the opinion (in any 
case difficult to understand) of the 
Rangoon High Court that if the 


remission is in the form of an agreement 
it requires a new consideration : Maung 
Fu V. Maung Po Thant (1928) 6 Rang, 
191; 110 1. C. 612; A. I. R. 1928 
Rang. 144. 
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S, 63. dontly of the prior oral agreement, which certainly is not illegal, 

though it cannot be proved under the Evidence Act {y). 

A dispensation or remission under this section may well be con¬ 
tingent on the happening of a future event, just as an original promise 
may. The holder of a promissory note from the officers of a masonic 
lodge agreed in ^vriting to make no claim if the . , . lodge building 
which has been burnt down is resuscitated.” He cannot sue on his 
note after the lodge is rebuilt (z). It would be monstrous if he could. 

Discharge from liability on negotiable instruments is specially 
dealt with in the Negotiable Instruments Act, 1881, ss. 82, 90. 


Agreement to extend time. —An agreement simply extending the 


time for performance of a contract is exempted by this section from 
any requirement of consideration to support it. No consideration 
is necessary to support such an agreement, exactly as none is required 
for the total or partial remission of performance (a). See, however, 
the commentary under the head “ Remission of performance ” (6). 
But an agreement by a mortgagee, about to exercise his power of 
sale, to postpone the sale for four days is not within this section; 


for it is not an extension of the time for performing the mortgagor's 
promise to pay the debt, which time is already past. Redemption, 
when the mortgagor is entitled to redeem, is not a performance of 
the original contract to pay the debt; and the exercise of the power 
of sale is not an exercise of a right of action on that contract (c). The 
time for performance of the contract must not be confounded with 
the time within which, notwithstanding default in performance, the 
mortgagor in default might still be allowed to redeem (d). These two 
decisions of the Bombay and Madras High Courts are quite consistent. 


(y) Karainpnlli v. Thekku ViUil (1902) 
20 RIad. 195. Tlio cashing of a cheque 
ofTcred in full satisfaction of a smaller 
amount docs not of itself operate ns a 
receipt or discharge in full: Basilco liam 
Sarnp v. Dihukh Rai Seimk Ram (1922) 
I-l All. 718; 08 1. V. 78:1; A. I, R. 1922 
AM. -101. 

(:) A/miham v. The Lodyc “ Ooo l 1177/ ” 
(1910) .it Mad. 150, where other no less 
futile points were also disposed of by tlie 
Court. Tim arguinont is not reported. 
Some iiue.xplaiuod formal irregularities 


aro not relevant here. 

(а) Davis v. Cmuiasami Mudali (1896) 
19 Mad, 39S, 402 ; Jugal Kishore v. 
Chari <(• Co. (1927) 49 All. 599 ; 101 
I. C. 643 : 25 All. L. J. 385; A. I. R. 
1927 All. 451 ; Jilaung Pit v. J\Iaung 
Po Thant (1928) 0 Rang. 191; 110 I. C. 
012; A. I. R. 1928 Rang. 144, contra, 
is not law as reported. 

(б) P. 302, above. 

(c) Trimbak v. lihagirandas (1898) 23 
Rom. 348. 

(</) }b. p. 350. 
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It need hardly be added that this section does not entitle a pro- Ss. 63, 64. 
nusee to extend the time for performance of his own accord for his own 
purposes. Thus, where a date is fixed for delivery of goods under a 
contract and the seller fails to deliver the goods, the buyer may not 
of his own accord give further time to the seller for giving delivery, so 
as to claim damages on the footing of the rate on the later date fixed 
by him; he is entitled to damages on the basis only of the rate pre¬ 
vailing on the date fixed for performance in the contract (e). 

^4. Wten a person at whose option a contract is 

Consequences of rescinds it, the Other party thereto 

perform any promise therein con¬ 
tained in which he is promisor. The party 
rescinding a voidable contract shall, if he have received any 
benefit thereunder from another party to such contract, 
restore such benefit, so far as may be, to the person from 
whom it was received. 

Scope of the section. —Contracts declared voidable (s. 2, sub-s. 1) 
under this Act may be divided into two groups, namely, contracts 
voidable in their inception under ss. 19 and 19 a on the ground of fraud 
or the like, and contracts becoming voidable by subsequent default 
of one party, as mentioned in ss. 39, 53, and 55. 

The use of the word “ voidable ” is immaterial. AVhenever one 

party to a contract has the option of annulling it, the contract is 

voidable; and when he makes use of that option the agreement 

becomes void. It has been suggested that the present section applies 

only to the first-named class of contracts, which are voidable for want 

of free consent (/); but there is no apparent good reason for not 
including the others. 

As to the appheability of this section to contracts rescinded under 
s* 39, see the commentary on s. 65 under the head “ When a contract 
becomes void ” p. 374, below. 

The direct application of this section, according to recognised 
canons of interpretation, is only to contracts declared voidable by the 

(e) Mutthaya v, Lekhu (1914) 37 Mad. expressly without giving a final opinion ; 

412, 413, 417; 14 I. C. 255. Nateaa Aiyar v. Appavu, (1915) 38 Mad. 

(/) Brokmo Duit v, Dharmo Das Ohose 178, at p. 185, per White C.J.; 19 I. C. 

(1898) 26 Cal. 381, per Maclean C.J., 462. 
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S. 64. Act ; but the principle which it affirms is one of general jurisprudence 

and equity, and applicable in various other cases. In Sinaya Pillai v, 
Mnnisayni Ayyan [g) a mortgage was executed by the guardian of a 
minor appointed under the Guardian and Wards Act without obtaining 
the sanction of the Court, as required by s. 29 of the Act. Such a 
mortgage is voidable under s. 30 of that Act. Here the High Court 
said that the mortgage could not be avoided on behalf of the minor, 
except on restoring to the mortgagee the benefit received by the 
minor’s estate under the mortgage, and based it-s decision on the 
principle 'which, as the Court said, “ is acknowledged in s. 64 of the 
Indian Contract Act, in s. 35 of the Transfer of Property Act, and 
generally by the Indian Courts as Courts of equity and good conscience.” 
The same rule appears in ss. 38 and 41 of the Specific Relief Act (A). 


Minor’s contract.—It was settled that this section did not apply to ' 
a minor's contract, assuming that such contracts were only voidable. 
The term “ person ” in this section, it was said, does not comprise a 



person who (among other conditions) is of the age of majority according 
to the law to which he is subject. But, since the decision of the 
Judicial Committee that a minor is wholly incapable of contracting (i) 
there is no arguable question, and further authority is needless (j). 
Under that decision neither s. 64 nor s. 65 applies, and so there is no 
liability under them to make compensation (k). It does not follow, 
however, that a minor is entitled both to repudiate his agreement 
and to retain specific property which he has acquired imder it, or to 
recover money after receiving for it value which cannot be restored. 
General principles of equity seem incompatible with such a result, 
and it would certainly be contrary to English authority (0- See 


(£7) (1898) 22 Mad. 289; Tejpal v. 
Oanga (1902) 25 All. 69. See also 
Kuvarji v. Moti JJaridas (1878) 3 Bom. 
234. 

(4) But this section docs not empower 
the Court to impose a charge on property : 
Ponnatmnal v. Pichai Thevan, 99 1. C. 
087 ; A. I. R. (1927) Mad. 204 ; 62 Mad. 
L. J. 33. 

(i) MoJiori Bibee v. Dhannodas Qhose 
(1903) 30 Cal. 639 ; L. R. 30 I. A. 
114 : Kamla Prasad v. Sheo Qopal Lai 


(1904) 26 All. 342. 

(j) Soo Kampai Lai v. B<iba Bam 
(1910) 8 All. L. J. 1058; Kamola Bam 
V. Kaura A7*an (1912) Punj. Rec. no. 41 
(loan to a lunatic). 

(k) Soo also Motilal Mansukhram v. 
Mamklal Dayeibkai (1921) 45 Bom. 225. 

(/) Seo Valctitani v. CaiuUi (1889) 24 
Q. B. Div. 166 ; and cp. NoUingham 
Building Society v. Thurslan [1903] A. C. 
6, 8, 10, and judgments of Romor L.J. 
and Cozons-Hardy L.J. in C. A. (1902) 
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notes to s. 11 under the head minor's contract " and the cases there S 64 
cited. ' 

Election to rescind.—The broad principle on which this and the 
foUowing section rest, and which, as we have seen, is not confined to 
cases expressly included in either of them, was thus stated in England 
m one of the weightiest judgments of recent times ;— 

“ No man can at once treat the contract as avoided by him, so as 

to resume the property which he parted with under it, and at the 

same time keep the money or other advantages which he has obtained 
rmder it ” (m). 

For the same reason, a man cannot rescind a contract in part only. 

When he decides to repudiate it, he must repudiate it altogether. If 
he has put it out of his power to restore the former state of things, 
either by acts of ownership or the like, or by adopting and accepting 
dealings with the subject-matter of the contract which alter its 
character, as the conversion of shares in a company, or if he has 
aUowed third persons to acquire rights under the contract for value (? 2 ), 
it is too late to rescind, and the remedy, if any, must be of some other 
kind. You cannot both eat your cake and return your cake ” (o). 

It is hardly needful to say that rescission must be express and 
unequivocal. The clearest form of it is bringing a suit to set aside the 
contract. The will to rescind may also be declared by way of defence 
to an action brought on the contract; a declaration to that effect before 
action brought is not necessary as matter of law (p), though, generally 

speaking, the prudent course is to repudiate as soon as possible. See 
s. 66, p. 380, below. 

1 Ch. at pp. 10, 13 ; Steinberg v. Scala Court under that section, which was 
(Leeds) [1923] 2 CH. 452, C. A. See exercised in the case now cited. 

Da^ramv, Vinagak{l903)28Bom. 181 ; (m) Clough v. L, d: N, W, (1871) 

Chinruiewami v. Krishnaswami (1918) 35 L. R. 7 Ex. 26; 37 in Ex. Ch. The 
Mad. L. J. 662; Limbaji Ravji v. Raki judgment was Lord Blackburn’s, though 
(1926) 49 Bom. 576 ; 88 I. C. 643 ; not delivered by him. See 7 App. Ca. at 
A. I. R. 1925 Bom. 499, passage in text p. 360. 

cifced. This does not mean that money (n) Clarice v. Dickson (1858) E. B. & E. 

lent to a borrower whom the law declares 148 ; 113 R. R. 583, decided on a state 

absolutely incapable of contracting a of company law long since obsolete, and 
loan can be recovered under cover of not very clear on the facts and dates, 
equitable compensation or under the but the rule in question is correctly laid 
present section : Limbaji Ravji v. Rahi, down. 

ibid. See, however, s. 41 of the Specific (o) Crompton J., E. B. & E. at p, 152. 

Belief Act as to the discretion of the (p) See note (/»). 
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Ss. 64, 65. By the Cunimon Law lapse of time is not of itself a bar to setting 

aside a contract (subject to the risk of indefeasible rights having been 
acquired by third persons), but may be material as evidence of 
acquiescence, that is, of a tacit election to afiirm the contract. But 
in British India, by the Limitation Act {q), a suit for the rescission of 
a contract must be dismissed, even though the defence of limitation is 
not set up, unless brought within tlu'ce years from the time when the 
facts entitling the plaintiff to have the contract rescinded first became 
known to him. English authorities on what amounts to acquiescence 
would seem, therefore, to have very little practical application. 

Benefit received “ thereunder.”—The benefit to be restored imder 
this section must be benefit received under the contract. A. agrees 
to sell land to B. for Rs. 40,000. B. pays to A, Rs. 4,000 as a deposit 
at the time of the contract, the amount to be forfeited to A. if B. does 
not complete the sale within a specified period. B. fails to complete 
the sale within the specified period, nor is he ready and willing to 
complete the sale within a reasonable time after the expiry of that 
period. A. is entitled to rescind the contract and to retain the deposit. 
The deposit is not a benefit received tinder the contract; it is a security 
that the purchaser would fulfil his contract, and is ancillary to the 
contract for the sale of the land (r). AVliere a guardian sells his ward^s 
property for purposes not binding on the ward and the sale price is 
utilised for the purchase of lands for the ward not contemplated at the 
time of the sale, the lands so purchased for the ward do not constitute 
“ benefit ” received by the ward under the contract so as to entitle 
the vendee to have it conveyed to him on repudiation by the ward 
of tlie sale by the guardian (n). 


65.—When an agreement is discovered to be void (f), or 


Oljligation of 
person who lias 
received advan¬ 
tage under void 
agreement or con¬ 
tract that be¬ 
comes void. 


when a contract becomes void, any person 
who has received any advantage under such 
agreement or contract is bound to restore 
it, or to make compensation for it, to the 


person from whom he received it. 


( 7 ) IX. of 1908, s. 3, and Sched, 1., 
art. 11*4. 

(r) Nalcsa Aiyar v. Appam (1915) 38 
Mad. 178; 19 1.0,102. 


(.S') Chinnasicami v. Krishnasicami 
(1918) 35 Mad. L. J. 052; 48 I. C. 850. 

(0 Parties being presumed to know 
the law, the tlate of discovery is taken. 



DITIKS OF RESTITt’TIOX. 


369 


llluitrntians. 

(a) A. pays B. 1,0W rupees in consideration of B.'s promising to marry 

• ’ ‘ •’i''nThe agreement 
JS void, but B, must re-pay A. the 1,000 rupees 

,h /’’r'yf ■ »■ to l,im 250 mannds of rice before 

B rit! f-lo ““‘y -'one after. 

fbeT maonds after the Ist Jlay. He is bound to pay A. for 

(e) A. a singer, contracts with B., the manager of a tlioatre, to sing 
at Ins theatre for two n.glits in every week during tl.e next two months, and 
B. engages to pay ],er a lumdred rupees for ea< h niglit’s performance. On 
the sixth night A. wilfully absents herself from the theatre, and B., in conse¬ 
quence rescinds the contract. B. must pay A. for the five nights on which 
f^nc nacl sunj?. 

O 

(d) A. contracts to sing for B. at a concert for 1,000 rupec.s, which 
are paid in advance. A. is too ill to sing. A. is not bound to make com- 
pensation to B. for the loss of the profits which B. would have made if A had 
been able to smg but must refund to B. the 1,000 rupees paid in advance. 
[Z. contracts with A. to sell him land which in fact is already sold to B. 

1 'fa clause exempting Z. from liability for 
defects m the title, to avoid the contract on the ground of fraud and recover 

^3 purchase money from Z. under this section: AWar Jahan Begam v. 
Hazan Lai (1927) 25 All. L. J. 708 ; 103 I. C. 310; A. I. R. 1927 Alb 693.] 


Duties of restitution. —The matter corresponding to this and the last 
foregoing section, besides s. .39, is scattered about English books in the 
shape of technical rules and exceptions unintelligible, as usually stated, 
to any one who is not acquainted, not only with modern English law, 
but with the formulas of the ancient common law .system of pleading 
which has long been obsolete in England, and survives only in some 
American jurisdictions. However, the substance of the question 
involved may be put thus :—• ‘ In what cases may an action be brought 
by a person who has entered into a special contract against the person 
with whom he has contracted, while his own side of the contract 
remains unperformed ? (u). And, as in English law the plaintiff, if 

he recover at all, must do so either on the original contract or on some 
other implied contract, it has to be considered whether the special 
contract is subsisting, but the defendant has dispensed the plaintiff 
from performing his part by making it impossible or otherwise, and, 
d it is not subsisting, whether a new contract b}’’ the defendant to pay 
for V ork done or other benefit which he has accepted, as the case may 

so far as material, to have been the date Oopilul B/iaimnirant v. Pandurang (1925) 
of the agreement unless the Court is 92 I. C. 640; A. I. R. 1926 Nag. 241. 
satisBed that it was later: Shambhoo But g«. is it not rather a pure question of 
■Shukul V. Dhancsliar Singh (1927) 101 fact ? 

265; A. I. R. 1927 Qudh 177: (n) 2 .Sm. L. C. 10, 11th od. 

i.c. 
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1)0, can bo inforro<l. In tlio case ^vboro a party lias contracted to do 
an entire worlc for a specific sunn he “ can recover notliing unless the 
work 1)(* (lone, or it can bo shown that it was the defendant’s fault that 
llie work was incoiniiloto, or that there is something to justify the 
conclusions that the parties have entered into a fresh contract ” (y). 


Tlie illustrations to this section are rather miscellaneous. In (a) 
we hav(‘ a sim]»l(‘ case of money paid under a mistake (cp, s. 72, p. 401 
below). In (b) it does not seem that the contract has become void at 


all. but, on the contrary, that B. has elected to affirm it in part, and 
dispense witli the residue : there is no new contract under which he is 
bound to pay for the 130 maunds of rice, as is shown by this, that what 
he does accept he is undoubtedly bound to pay for at the contract price. 
In (c) it is not clear whether the contract is to be treated as divisible, so 
that A. is entitled to Rs. 100 for each night on which she did sing, or 
the Court is to estimate what, on the whole, the partial performance 
was worth ; nor would it be clear in England without fuller statement 
of the terms and circumstances. Illustration (d) is again simpler; 
English lawyers woidd refer it to the head of money paid on a 
consideration which fails. 


Scope of the section. —This section applies only to cases where an 
agreement is discovered to be void, or when a contract becomes void 
[sec s. 2, cl. (j)]. It does not, therefore, apply to cases where there is 
a stipulation that, by reason of a breacli of warranty by one of the 
parties to the contract, the other party shall be discharged from the 
performance of his part of the contract. An insurance company is 
not, therefore, bound under the provisions of this section to refimd 
to the heirs of the assured the premiums paid on the policy of life 
assurance where the assured had committed a breach of the warranty 
by making an untrue statement as to his age (ic). This section does 
not apply to a case where one of the parties—such as a minor known 
at the time so to be (.r)—being wholly incompetent to contract, there 
not only never was but there never could have been any contract (y). 


(i) Appkh/ V. Myers (IStiT) L. R. 2 
P. Go], CGI, judgnieiit of tlio ICx, Ch. 
por Blackbuni J. 

(»’) Oriental Oovernment Life 

Assurance Co., Ltd. v. Xarasintha Chari 
(1001) 25 Mad. ISIJ, 214. 

(.r) It has hceii hold to aj>plv where 


fho fact of minority was unknown to the 
parties at the time and discovered later: 
Ook'uldas V. Onlabrao (1925) 89 I. C. 143; 
A. T. R. 192G Nas. 108. 

(y) Mohori Bibcc v. Vhurmodos Gkose 
(1903) 30 Cal. 539, L. R. 30 I. A. 114 ; 
^[otilal ^fansukhram v. ManckhJ Daya* 
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It does apply where a transaction not void but voidable is repudiated 
by the person entitled to do so, as in the case of a sale of Hindu joint 
family property by the father on behalf of himself and a minor son (:). 


Where an agree 


II 


ent is discovered 


with (a) agreements and (b) contracts, 
is apparent from s. 2 ; by clause (e) 


to be void. —The section deals 
The distinction between them 
every promise and every set of 


promises forming the consideration for each other is an agreement, and 
by clause (h) an agreement enforceable by law is a contract. Sec. 65, 
therefore, deals with (a) agreements enforceable by law and (b) with 
agreements not so enforceable. By clause (g) an agreement not 
enforceable by law is said to be void. An agreement, therefore,}' 
discovered to be void is one discovered to be not enforceable by law, 
and, on the language of the section, would include an agreement that 
iwas void in that sense from its inception as distinct from a contract 
that becomes void(a). The expression ‘'discovered to be void” 
presents some difficulty as regards agreements which are void for 
unlawful consideration [ss. 23 and 24], On the one hand it has been 
said that the words “ agreement discovered to be void ” apply to all 
agreements which are void ah initio, including agreements based upon 
an unlawful consideration (6). If this view be correct, it follows that 
the person who has paid money or transferred property to another for 
an illegal purpose can recover it back from the transferee under this 
section, even if the illegal purpose is carried into execution and both 
the transferor and transferee are in pari delicto. It is difficult to 
suppose that such a result was contemplated by the Legislature. 


Moreover, it would not be correct to say that, where a person gives 
money for an unlawful purpose, the agreement under which the pay¬ 


ment is made can be, on his part, discovered to be void. On the other 
hand, it has been said that the present section does not apply where the 
object of the agreement was illegal to the knowledge of hath the parties 
at the time it was made (c). If this view be correct, a person who 
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bhai (1920) 45 Bom. 225 ; 59 I. C. 245 ; 
Punjahhai ^.Bhagwandas (1928) 53 Bom. 
309 ; 117 I. C. 518; A. I. R. 1929 Bom. 89. 

(?) Lachmi Prasad v. Lachmi Naraiii 
(1927) 25 All. L. J. 926; 107 I. C. 36; 
A. I. R. 1928 All. 41, but the case was 
mainly governed by the Transfer of 
Property Act. 


(а) Harnath Kuar v. Indar Bahadur 
Singh (1923) L. R. 50 I. A. 69, 75-76; 
45 All. 179; 71 I. C. 629 A. I. R. 1922 
P. C. 403, Jud. Comm., per Sir L. Jenkin.s. 

(б) Jijibhai v. Nagji (1909) 11 Bom. 
693, at pp. 697, 698; Gulabchand v. 
i’H/6rti(1909) 33 Bom. 411, at pp. 416,417. 

(c) Nalhu Khan v. Senate Koeri (1911) 

24—2 
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purpose cannot recover it hack even if the illegal purpose is not carried 
into execution and the transferor is not as guilty as the transferee. 
This is clearly against the provisions of s. 84 of the Indian Trusts Act, 
1882 (d). It seems on the whole that the present section does not 
apply to agreements which are void under s. 24 by reason of an unlawful 
consideration or object (e), and there being no other section in the 
Act under which money paid for an unlawful purpose may be recovered 
back, the analogy of English law will be the best guide. In fact, the 
English rule has actually been followed in a large number of cases in 
British India, ami is reproduced as regards the transfer of property 
in s. 84 of the Trusts Act. According to that rule money paid in 
consideration of an executory contract or purpose which is illegal 
may be recovered back upon repudiation of the transaction, as upon 
a failure of consideration. But if the illegal purpose or any material 
part of it has been performed, the money paid cannot be recovered 
back, for the parties arc then equally in fault, and in pari ddicio 7n€lior 
cat conditio poasidentis (f). It has thus been held that though an agree¬ 
ment for payment of money to the parent or guardian of a minor in 
consideration of his giving his son or daughter in marriage is void 
under ss. 23 and 24 as being against public policy, yet if the marriage 


10 C. W. N. 408, at p. 409. Sec also 
Dayabhai Tribhovandas v. Lakhmichand 
Panarhayid (1885) 9 Bom. 958. at p. 3G2 
(case of a wagoring contract under s. 30 
of tho Act), followed in Chaiiga Mai v. 
Shco Prasad (1920) 42 AH. 449 ; 55 I. C. 
905. It is not clear what the wide dictum 
in Khushal v. Lribhati Pao (1928) 110 
I.C. 351,350; A. I, U. 1928 Nag. 232 
(authorities apparently not considered) 
was intended to include. 

{d) That section runs as follows: 

Where the owner of property transfers 
it to another for an illegal purpose, and 
Huch purpose is not carried into execution 
or the transferor is not as guilty as tho 
tran.sferee, or the effect of permitting 
tlic transferee to retain tlie property 
might bo to defeat tlic provisions of any 
law, tlie transfiree must hold the pro¬ 
perty for the benefit of tho transferor.” 


Sec ace. Prabhii Mal-Ghtda Mai v. Babu 
Pam Basheshar Das (1924) 89 I. C. 684; 
A. I. K. 1920 r^»h. 159. 

(c) »Sco (iulabchand v. Fulbai (1909) 33 
Bom. 411, at p. 417; Ainir Khan v. 
Saif Alt (1893) Punj. Rcc. no. 86; 
Sibkisor v. Mautk Chandra (1916) 21 
Cal. L. J. 018, 020 ; Srinirasa Ayyar v. 
Sesha Ayyar (1918) 41 Mad. 197, 199, 204 ; 
41 1. (’. 783 ; Lcdti v. //i>a/a; (1916) 43 
Cal. 115; 29 I. C. 025. See also Dayabhai 
Tribhot'andas v. LakshmichandPanachand 
(1885) 9 Bom. 358, 302, and Srikakolapu 
V. (rudit'ada (1918) 34 JIad. L. J. 601; 44 
I. C. 319, Loth cases of agreements by 
way of wager under s. 30. 

(/ ) Taylor v. Bowers (1876) 1 Q. B. D. 
291 ; Herman v. Jeuehner (1885) 15 
Q. B. 1). 501; Kearley v. Thompson {ISdO) 
24 Q. B. D. 742 ; Pethcrpcrmal v. J/mhi- 
andi Serrai (1908) 35 I. A. 98, at p. 103. 
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is not performed. as where the son or daughter to be given in marriage 
died before the marriage could take idace or the parent or guardian 
refuses to give the boy or girl in marriage, a party who has paid money 
under the agreement is entitled to recover it back (gr). But if the 
marriage is performed, money paid under the agreement cannot be 
recovered back. The same principle applies to cases where a person 
transfers his property benami to another in order to defraud his creditor. 
In such cases, where the fraudulent purpose is not carried into execu¬ 
tion, the transferee will be deemed to hold the property for the benefit 
of the transferor, as provided by s. 84 of the Tru.sts Act. WTiere, 
however, the fraudulent object is accomplished, the transferee will not 
be disturbed in his possession (h). The same rule applies where the 
unlawful object has been accomplished substantially, though not in 
its entirety (f). But it assumes that the act is 'pa,- (Micliim, and it 
will not, therefore, apply where the transferor is not as guilty and is 
not to blame as much as the transferee (i). The same principles 
have been held to apply to payments made under agreements which 
are void under s. 30 as being by way of wager (/). See notes on s. 23 


under the heads “Legislative enactments,” “Immoral,” “Stifling 


(^) Gulabchand v. Fulbai (1909) 33 
Bom. 411 ; Bam Chand Sen v. Audailo 
Sen (1884) 10 Cal. 1054 ; Srinivasa Ayyar 
V. Sesha Ayyar (1918) 41 Mad. 197; 
41 I. C. 783; Jhvana v. MaJak Chand 
(1919) P. R. 113. 

{h) Pctherpermal v. JInniandi Servai 
(1908) L. R. 35 I, A. 98 ; Chenvirappa v. 
Puitappa (1887) 11 Bom. 708; Honapa 
V. Narsapa (1898) 23 Bom. 406 ; Pan- 
fjammal v. Venkatachari (1895) 18 Mad. 
378; affd. (1896) 20 Mad. 323; Yarn- 
mail V. Chnndim (1897) 20 Mad. 326; 
Kondeti Ka^na Row v. Nnkamma (1908) 
31 Mad. 485 ; Raghavahi v. Adinarayana 
(1908) 32 Mad. 323 ; Goberdhan Singh v. 
Ritu Roy (1896) 23 Cal. 962; Banka 
Behary Dass v. Raj K^nnar Dass (1899) 
27 Cal. 231 ; Govinda Kuar v. Lala 
KisJmn Prosad (1900) 28 Cal. 370 ; Jadu 
Kath Poddar v. Rup Lai Poddar (1906) 
33 Cal. 967 (the portion of the head-note 
stating that 11 Bom. 708 and 20 Mad. 


326 liavc been dissented from is mis¬ 
leading : see per Rampini J. on p. 969 
and per Mookerjec J. on p. 983) ; Mns- 
sammat Roslnin v. Mnhammad (1887) 
Runj. Rec. no. 46 ; Pirtha Das v. Hira 
Singh (1898) Punj. Rec. no. 63; Gird- 
harlal v. Manikamma (1914) 38 Bom. 
10; 21 I. C. 50. 

(/) Muthuraman Cheity v. Krishna 
PiUai (1906) 29 Mad. 72. 

(i) See Trusts Act, s. 84, and Specific 
Relief Act, s. 35 (b), and illustration 
thereto. Sec also Sham Lai Mitra v. 
Amarendro Nath Bose (1895) 23 Cal. 460. 

(0 Dayabhai Tribhovandas v. Lakh- 
michand Panachand (1885) 9 Bom. 358, 
362 ; Srikakolapu v. Gudivada (1918) 34 
Mad. L. J. 561; 44 T. C. 319 ; Devi Dial 
V. Sanderdas (1919) P. R, 65; Nagappa 
PiUai V. Arunachalam Chetty (1924) 85 
I. C. 1016; A. I. R. 1925 Mad. 281 
(Court divided). 
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S.65. prosecution,” “Marriage brocage contracts,” and “Sale of public 

oft ices.” 

A transferee of property Avliich from its very nature is inalienable 
is entitled to recover back his purchase money from the transferor, if 
the transfer is declared illegal and void (w). So also the purchaser of 
an expectancy (»)• The time at which an agreement for the sale of 
an expectancy is “ discovered to be void,” so that a cause of action 
to recover the consideration arises under this section, in the absence of 
special circumstances, is the date of the agreement (o). 

‘‘When a contract becomes void.”—The expression “becomes 
void ” includes cases of the kind contemplated by the second clause of 
s. bO. [See notes on s. 5G under the head “ Refund,” p. 334 above, and 
the notes, p. 379 below, under the head “Received any advantage.”] 
It was deemed applicable by the High Court of Bombay (p) to the case 
of a lease which was terminated by the lessee under the provisions of 
the Transfer of Property Act on the destruction of the property by fire. 
In tliat case the plaintiff hired a godown from the defendant for a period 
of twelve months and paid the whole rent to him in advance. After 
about seven months the godown was destroyed by fire, and the plaintiff 
claimed a refund from tlic defendant of a proportionate amount of the 
rent, and subsequently brought a suit for the same. The Court held 
that the provisions of s. 108 (e) of the Transfer of Property Act applied 
to the case, and that the plaintiff was entitled under this section to 
recover tlie rent fen* the unexpired pai*t of the term. The demand for a 
refund was treated by the Court as a notice to the defendant avoiding 
the lease (q). Ifc v'as also stated in the judgment that the right to 
compensation uiuler this section does not depend on the possibility of 

{m) Kri.'^hnan v. Sofilam Varma 
(1880) 9 441; Jijibhai v. Nogji 

(1909) 11 Bom. L. R. 09:1; Haribhai v. 
yaOiubhai (1914) 98 Bom. 249 ; 23 I. C. 

902; Javerbhai v. Oonlhan (1915) 39 
Bom. 358; 28 I. 0. 442; Bai Diwali v. 

Vmcdbhai (19IG) 40 Bom. 014: 30 I. C. 

504. tlio last four being cases under tho 
Bombay Bhagdari Act V of 1802, Tho 
word “illegal,’* which is frequently 
applied to transfers of this character, is 
n t the proper word in such a ease ; tho 
attempted transfer is n nullity. 


(h) Hamath Kuar v. Indar Bahadur 
Singh (1923) 50 I. A. 69; 46 All. 179; 
71 I. C. 029; A. I. R. 1922 P. C. 403. 
Soo also A/umdrt Mohan Boy v. Qour 
Mohan (1923) 60 I. A, 239; 60 

Cal. 929; 74 L C. 499; A. L R. 1923 
P. C. 189. 

(o) (1923) 60 I. A. 239 ; 60 Cal. 929; 
74 I. C. 499, last note. 

(p) Dhuramscy v. Ahmtdbhai (1898) 23 
Boni. 16, followed in Muhammad Hashtm 
V. Misri (1922) 44 All. 229; 65 I. C. 263. 

(g) Soo 8. 66, p. 380,po5<. 
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apportionment (r). Sec. 108 of the Transfer of Property Act provides 
that, in the event of the property let being destroyed by fire, “the 
lease shall at the option of the lessee be void.” A contract “ becomes 
void ” when a party disables himself from suing upon it by making an 
rmauthorised alteration (s). The advantage is not recoverable unless 
it has been received before the contract becomes void (/). 

Contracts with corporations.. —At common law the contracts of 
corporations must in general be under seal. To this, however, there 
are some exceptions. One of them is where the whole consideration 
has been excuted and the corporation has accepted the executed con¬ 
sideration, 111 which ca.se the corporation is liable on an implied contract 
to pay for the work done, provided that the work was necessary for carry¬ 
ing out the purposes for which the corporation exists (it). The exception 
is based on the injustice of allowing a corporation to take the benefit of 
work without paying for it (««). This exception, however, is in certain 
cases excluded by statute. Contracts with a corporation are often 
required by the Act creating it to be executed in a particular form, as, 
for instance, under seal. The question in such cases is whether the 
Act is imperative and not subject to any implied exception when the 
consideration has been executed in favour of the corporation. If the 
Act is imperative and the contract is not under seal, the fact that the 
consideration has been executed on either side does not entitle the party 
who has performed his part to sue the other on an implied contract for 
compensation. This may work hardship, but the provision of the Act 
being imperati\-e, and not merely directory, it must be complied with. 
The present section, accordingly, does not apply to cases where a 
person agrees to supply goods to, or do some work for, a municipal 
corporation, and goods are supplied or the work done in pursuance of 
the contract, but the contract is required by the Act under which 
the corporation is constituted to be executed in a particular 
form, and it is not so executed. In such cases (v) the corporation 
cannot be charged at law upon the contract, though the consideration 

Co. (1920) 44 Bom. 631; 58 I. C. 465. 

(w) Laivford v. Billericay Mural Dis¬ 
trict Council [1903] 1 K. B. 772. 

(uti) Clarke v. Cuckfield Union (1852) 
21 L. J. Q. B. 349, 351 ; 91 R. R. 891. 

(v) Young <k Co. v. Corporation of Royal 
Leamington Spi (1883) 8 App. Ca. 517. 


(r) Citing Cunningham and Shep¬ 
hard’s notes to s. 65. 

(s) Ananika Rao v. Surayya (1920) 43 
ilad. 703; 55 I. C. 697; Hemchand v. 
Govind (1924) 86 I. C. 185; A. I. R. 
1925 Nag. 243. 

(0 Wolf db Sons V. Dadyba Khimji & 
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Las been executed for the benefit of tbe corporation. The Legisla¬ 
ture has made provisions for tbe protection of ratepayers, s lare- 
bolders and others wlio must act through the agency of a representa¬ 
tive body by requiring the observance of certain solemnities and 
formalities rvhich involve deliberation and reflection. That is the 
importance of the seal. It is idle to say there is no magic m a wafer. 

. . . The decision may be hard in this case on the plaintiffs, who ma> 
not have known the law. They and others must be taught it, which 
can only be done by its enforcement " (ec). This decision has been 
followed by the High Courts of Allahabad (ir) and Calcutta (ww). 

In the Allahabad ca.se the plaintiff had supplied to the defendant 
municipality stone ballast for metalling the municipal roads in 
accordance with his tender, which had been accepted, but Hie contract 
was not in writing and signed as required by the Municipal Act ^r). 
The plaintiff .sued the municipality for the value of the materials 
supplied (y), and for damages for refusing to accept delivery of the 
rc.st of the ballast. He was held not entitled to recover; the con¬ 
tract, not having been committed to writing and signed as required 
by the Municipalities Act, could not form the basis of any suit against 
the municipality, notwithstanding that ballast was supplied in pursu¬ 
ance of it. It was also held that the section did not apply, as the 
case was not one where the agreement was discovered to be void, 
or had “ become void." within the meaning of the section. This 
decision is in obvious conflict with a luior decision of the High Court 
of Bombay already cited and considered on another point (:). The 
Bombay case was the coiiver.se of the Allahabad case, the plaintiff 
lieing the niunicipalitv and the other party to the contract the 

O ^ * __ ,_ 

(v) The municipality had in this case 
paid the plaintiff for n part of the ballast 
supplied to them, and as to another part 
supplied to them they deposited Us. 1,01U 
in Court, as the plaintiff claimed more. 
The i-est of the ballast was not aeiH'pted 
as beiuK of inferior i\uality. 

(::) .Wtaji v. TrinifxiC Mttni- 

(UHKl) -'S Bom. OG, six' p. :UVJ, 
above. Also, it seems, with Luclnoiv 
Municipal Board v. Bcbi (IT-G) I 
Luck. 441: ffOI.C. 04*4: A. I. U. 1020 
Oudh :tOS, but the ix'port is eonfuse<l- 


(i'c) JhiiL, per Lord liramwell, at 
p. 528. The “wafer” is the common 
motlern substitute for a waxen seal, 

(fc) Jiadha A’ris/iHci ]>(ts v. Muuicipal 
Board of Benares (1005) 27 All. 502. 

(H*?r) Mathura Mohan Baha v. Jiam 
Kumar Saha (1010) 44 Cal. 700, 814 stjq .: 
45 I. C. 405 : Mohamad Bhrahim Molla v. 
Commissioners for the Btni of Chitlatjotuj 

(1020) 54 (’al. 180, 210 ; 104 1. C. 2 ; 

A. I. U. 1027 Cal. 405. 

(.t) N. \V. V. and Oudh Municipalities 
Aet XV of 1884, s. 40. and l.oeal Aet 
No, 1 of 1000, a. 47. 




377 


COXTRACTS WITH CORPORATIONS. 

defendant. In that case the Municipality of Trimbak granted to 
the defendant the right of levying and collecting certain tolls for 
a period of fourteen months, for which the defendant agreed to j)ay 
to the mvmicipality Rs. 1.5,001. The contract was required by the 
Bombay District Municipal Act («) to be sealed with the seal of 
the mumcipality, but it was not so sealed. The defendant levied 
and collected the tolls and paid part of the agreed amount, but 
failed to pay the balance, for which the numicipality sued him. The 
defence was (1) that the mimicipality had dispensed with payment of 
the balance, (2) that the contract, not being under seal, was unlawful 
within the meaning of s. 23, as, if enforced, it would defeat the provi¬ 
sions of the Act, and that it could not therefore be enforced against the 
defendant, though the consideration had been executed for his benefit. 
The defence failed on the first point, as we have seen above on s. G3, 
and on the second point on the ground thus stated in the judgment: 
“ It is a well recognised law in England that though a contract by a 
corporation must ordinarily be under seal, still where there is that 
which is known as an executed consideration an action will lie, though 
this formality has not been obser\'ed. Notwithstanding s. 23 of the 
Indian Contract Act, we see no reason for not adopting the same view 
of the law here. For we think, when regard is had to the principle on 
which the English Courts have proceeded, it is clear we do not rim 
contrary to any provision of s. 23 of the Contract Act in holding that in 
this country too, as in England, where there is an executed considera¬ 
tion, a suit will lie even in the absence of a sealed contract.” But. as 
the Allahabad High Court said in Badha Krishna Das's Case (b), “ Ac¬ 
cording to the ruling of the House of Lords to which we have referred, 
an action will not lie in England against a corporation which is governed 
by an Act such as the Public Health Act of 1875 in the absence of a 
sealed contract, even though there is an executed consideration.” The 
reference to s. 23 of the Contract Act seems to be irrelevant. If the 
plaintifi was disabled from suing, it was by the Bombay District 
Municipal Act, and the real question was whether that Act was impera¬ 
tive and not subject to any implied exception in a case where the 
consideration had been executed in favour of the municipality. As 
the mumcipality cannot be sued upon a contract which is required to be 
but which is not under seal, though the consideration has been exe- 
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(a) Bombay Act II of 1884, s. 30. 


{f>) (1905) 27 All. at p. 600. 
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, cutfd fur its bcnelit, so it cannot sue, upon the contract, thougli it has 
porfonncd its own jiart of the contract so that the other party has had 
the heneiit of it (hh). In Molmmml EbrcKjim MoUa v. Commissioners 
for the Port of Cltillotjonfj (c) the Coniinissionors for tlic Port of Chitta¬ 
gong sued the defendant for the recovery of money due as hire of a tug 
lent to tlie defendant under a contract with him. The contract was 
not under seal as require.l hy s. ‘Jh of the Chittagong Port Act. 1011. 

It was held that the Act was imperative in its terms and that tlie 
plaintiffs could not sue on the contract. It was held at the same time 
that the plaintilTs were entitled to ])aynient upon a quantum meruit. 
Two of the Pnglish cases cited (rc) lay down that where the provision 
of a statute as to the form of a contract is not imperative—but there 
cither partv may sue the other on an implied coiitiact to pay 
for work done. It appears from the report of this case that counsel 
for the defendant (who was the appellant before tlie Court) himself 
conceded that the plaintiils were entitled (though not in that suit) to 
some compensation for tlie use of the tug. It is submitted that both 
counsel and the Court were in error in thinking that the plaintiils were 
entitled to recover quantum meruit. No (piestion of payment upon a 
quantum meruit can arise where an .\ct is imperative. 

At all events, where a contract which fails to comply with the 
statutory formalities is only e.xeciitory, neither party can enforce 
performance again.st the other (il). 

Any person.” ' -The obligation under this section to restore the 
advantage received under an agreement is not conlined to parties to 
the agreement, but extends to any per.son that may have receired the 

advantage (ihl). 

. Limitation. I\’here an agreement is discovered to be void the 
i|I ])eriod of limitation for a suit lor a restoration of the advantage 


(bb) Itamnii Ctuili v. Miiiiiclpnl Cniin- 
cil of Kinnbdhonam (1907) 30 Mad. ‘JOO ; 

,South liarrack'pore Muiiicipalifif {Chair¬ 
man of) V. Amahfa Xalh Chaltcrjce (1907) 
34 Cal. 1030; 35 1. C. 305; Mohamad 
Kbrahim MoUa v. Commi^'^sioni'i'y^ for the 
Port of Chittagoug (192(1) 54 Cal. 1S9, 210 
ctuq. ; 103 I. C. 2; A. 1. H. 1927 Cal. 
405. 

(c) (1027) 54 Cal. 189; 103 I. C. 2; 


A. 1. H. 1927 (’al- 405. 

(cr) Lauforxi v. lUllcru'ag Jiurttl I^is- 
trict Council [1903] 1 K. B. 773 ; Douglas 
V. lihgl Vrbau District Council [1913] 2 
Ch. 407. 

((/) .lAmfdaftnd v. 5 h/^- 

(1903) 28 Bom. 018. 

((/</) (iirraj Baksh v. Kazi Hamid AH 
(1889) 9 All. 340. 347. 
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under this section runs from the date of such discovery. It was sol 
laid down by the Privy Council in Bassn Kmr v. Bhim Singh (e). In 
that case A. agreed to sell his land to B. in consideration of a debt due^ 
by him to B. on accounts stated. B. having declined to complete the 
purchase, A. brought a suit for specific performance, in which it was j 
held that the agreement was unenforceable. B. then sued A. to recover 
the amount due to him. If the suit was regarded as one falling within^ 
article 64 of the Limitation Act for money due on accounts stated, 


it was barred by limitation under that article. On the other hand, 
if the suit was one for money paid upon an existing consideration which 
afterwards failed, it was Avithin the period of limitation, as it was 
brought within three years from the date of the failure of consideration. 
The Privy Council took the latter view, stating that the agreement for 
the purchasing of land was discovered to be void when it was decreed to 
be inefiectual in the suit for specific performance, and that the con¬ 
sideration therefore failed when the decree was made, Avhich imposed an 
obhgation upon A. under this section to return the consideration 
money retained by him, and conferred a corresponding right on B. 
to recover the amount within three years from the date of the 
decree. 


S. 65. 


‘‘ Received any advantage.”— This, it is submitted, does not in¬ 
clude a case where a plaintifi has abandoned an entire contract and left 
unfinished work—buildings on the defendant s land, for instance—in 
such circumstances that the defendant cannot help keeping it; for 
here, in English law, there is nothing to show a fresh contract to pay 
the actual value of what has been done, as there would be if the 
defendant had kept goods which he might have returned ( /); and no 
reason appears why the same principle should not hold in India. 

In England, where a contract becomes impossible of performance 
by the destruction of the subject-matter or the failure of an event or 
state of things contemplated as the foundation of the contract to happen 
or exist (see on s. 56, above), the rule is that the parties are excused 
from further performance and acquire no rights of action, so that each 
must bear any loss or expense already incurred, and cannot recover 


(c) (1888) 11 All. 47; L. R. 15 I. 
211; followed in XJdit Narain v. 
Muhammad (1903) 25 All. 618. Hingam 
V. Mansa Ram (1894) All. W. N. 


157, is a similar case. 

(/) Sumpter v. Hedges [1898] 1 Q. B. 
673, C.A. 
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back any payment in advance (</). The ptosent section appears to 
include such cases so far as they fall within s. 5G, and not to lay doini 
any special rule with regard to them. It would seem, therefore, that 
the general rule of this section applies to such cases, and that, contrary 
to the English decisions, each party is bound to return any payment 
received, "ju.stice, it is submitted, could be most nearly done by treat¬ 
ing such payments as returnable, but allowing to cither party compen¬ 
sation for anything reasonably done by him towards performance, 
whether the other party actually derived any advantage from it or 
not; but neither the English nor the Indian rule will yield this result, 
unless indeed the Indian Courts are prepared to take the bold step of 
applying s. 70 to acts done, at the time, under a subsisting express 

contract. 

55,—The rescission of a voidable contract may be com- 
Uiiik' of com- municated or revoked in the same manner, 

ami subject to the same rules, as apply to the 

,,f ^voMai.1.. COM- or revocation of a proposal. 

67. -If any promisee neglects or refuses to afford the 

Kdoct of negUst promisor reasonable facilities for the per- 
of promises to forniance of his promise, the promisor is 

afTord promisor ^ r i i. - 

roasormbio faciii- ^xcuscd by such ncglcct 01' roiusai as to an} 

ties for perform- ' ‘ i 


inco. 


non-performance caused thereby. 


A. contracts witli B. to repair B, s house. 

Ih ncf^lccts or refuses to point out to A. the places in which his house 

re(|uires repair. ... ..it. 

A. is excused for the noii-performanee of the contract, if it is caiist.'d >\ 

siieli ncizleet or refusal. 


Refusal or neglect of promisee. The. illustration is appuienth 
foiiiuled on j\lahi)t v. Watlinson, tlecided by the Court of Lxchequoi 
in 1870 (h). There the question was. in otfect. whether a co\enant bj 
the lessor of a building with the lessee to repair the main walls, main 
timbers, and roofs was to be taken as absolute, or as implying that 


(/j) Appichij V. Myers (1867) L. R. 
2 C. V. 651 ; Ciril Service Co-operalivc 
SeKiety v. Ueneral Steam Xariyation Co. 
[lOOaj 2 K. B. 756 C. A.; suhjoet to any 


express a^j^roemont, KUiott v. Crutehley 

[1906] A. C. 7. 

{h) B. R. 6 Kx. 25. 
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the lessor was entitled to have notice from the lessee of any want of Ss. 67, 68. 
repair. The majority of the Court held that it must be read as a 
covenant to repair on notice, as the lessor had no sufficient and reason¬ 
able means of ascertaining for himself what repairs were necessary. 

Perhaps a case more exactly in point is that of an apprentice, whom a 
master workman has undertaken to teach his trade, refusing to let the 
master teach him. “ It is evident that the master cannot be liable for 
not teaching the apprentice if the apprentice will not be taught ” (i). 

Conversely, if a master undertakes to teach several trades, and gives 
up one of them, the apprentice need not stay with him. “If the 
master is not ready to teach in the very trade which he has stipulated 
to teach, the apprentice is not boimd to serve ” (j). 


CHAPTER 

Of CIertain Relations resembling those Created by 

Contract. 

68. If a person incapable of entering into a contract, 

Claim for neces- or any one whom he is legally bound to 

Sn'TrfcaplM: by another person with 

li h“‘ac“ unf: ^e'^essaries suited to his condition in life, the 

person who has furnished such supplies is 

entitled to be reimbursed from the property of such incapable 
person {k). 

Jilustration.s. 

(a) A. supplies 13., a lunatic, ^vith necessaries suitable to his condition 
in life. A. is entitled to be reimbursed from B.’s property. 

(b) A. supplies the Avife and children of B., a lunatic, Avith necessaries 

suitable to their condition in life, A. is entitled to be reimbursed from B’s 
property. 


Minors. —Since the decision oi 
Bibi V. Dkurmodas Ghose (/) it is 


(i) Bay7no7id y, Minton (1866) L. R. 
1 Ex. 244. 

(i) Ellen y. Topp (1851) C Ex. 424, 
^4.., 86 R. R. 353. The use of the AA'ord 
stipulated ” is incorrect. A man stipu¬ 
lates for Avhat he is to be entitled to, not 
or what ho is to perform. The term is 
proper to Roman Isaa', and is better 


the Judicial Committee in Mohori 
clear that this section applies to 


aA'oided in our systeni. 

(A*) The application of this section is 
not excluded by the Punjab Court of 
Wards Act: Umrao Singh y, Banarsi 
Das-dip Ckand (1927) 101 I. C. 702 ; 
A. I. R. 1927 Lah.414. 

(0 (1903) 30 Cal. 593 ; L. R. 30 
I. A. 114. 
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minors as woll as to persons of unsound mind (see tire illustrations) and 
others, if any. disqualified from contracting by any law to wliicli they 
are subject. It is therefore needless to consider the doubts expressed 

in earlior Indian cases. 

“ Necessaries.”— Costs incurred in successfully defending a smt on 
belialf of a minor in which his property was in jeopardy are “ neces¬ 
saries ” within the meaning of this section (in). And so are costs 
incurred in defending him in a prosecution for dacoity (n). So also is 
a loan to a minor to save his property from sale in e.xeaition of a 
decree (o). Money advanced to a Hindu minor to meet his marriage 
expenses is supplied for “ necessaries,” and may be recovered out of 
his property (p). Similarly, money advanced to the manager of a 
joint Hindu family, who was a minor at the date of the loan, for the 
marriage of his sister, is recoverable from the joint family property. 
This decision rests on the duty imposed by Hindu law on the manager 
of a joint family to provide for the marriage expenses of the female 

nieinbers of the family ((/). 

As to the definition of necessaries in general, see notes to sec¬ 
tion 11, under the head Necessaries,” p. 77, above. 

59 ,_A person who is interested in the 

payment of money which another is bound 
by law to pay, and who therefore pays it, is 
entitled to be reimbursed by the ot her (r). 

l)ebya Singh (1S94) 21 Cal. 872. Soo 
also Sunditrnja Aijyangar v. Pattana- 

thusotni Tct'di' (1894) 17 Mad. 

(o) Kiihr Siith v. Ajudhia (1SS3) 
Tunj. Hoc. no. 185. Seo also .I/manim v. 
llnnar (1888) Punj. Rec. no. 90. 

(/)) Palhak Kali Chonvi v. Pnm Deni 
Pnm (1917) 2 Put. L. J. 0*27 ; 42 I. C. 903 ; 
and not the less beeanse it is part of a 
largernndotherwiseinvaUd loan: 1 adorao 

\\Ch(tndud(ts(Pyjil) 1011.0.254; A.I.R. 
1927 Nai^. 190 ; op. Hajd. JfNWC Loan 
Co., iJd. V. Oopal Uari Ohosc Choudhunj 

(1925) 30 0. \V. N. 300 ; 94 I. 0. 159 ; 
A.I.R. 1920 Cal. 057. 

(g) Nardau iVtK-fnd v. Ajad/im Prasal 

(1910) 32 All. 325. 

()■) Obviously a plaintitVs claim under 


Reimbursement 
of peison payin^i 

money due by 

another, in pay* 
ment of whieli he 
is interested. 


(m) Watkins v. Dhunnoo Baboo (1881) 
7 Cal. 140. In this caso the suit was 
brought by an attorney apiminted by 
the guardian ad litem of the minor to 
leeover his costs from the minor. Iho 
attorney was engaged by the guardian, 
and no question was raised whether 

under the oireumstanees the suit would 
lie against the minor. In Jiranson 

Appasami (1894) 17 ^lad. 2t)7, it was 

lu'hl under similar eireumstanoos that 

the suit would not lie. Seo also I enhtta 

V. Timmapf/a (1898) 22 Mad. 314. In 

PhaJram v, Aptib Khan (192ti) 49 All. 

52; 1 8 I. C. 057 ; A. 1. R. 1927 All. 55, 

tlie Court appeared to have followed tlie 

Calcutta ruling without being aware of it. 

(a) Sham Charan Mai v. Chounlhry 
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Illustration. 

B. holds land in Bengal, on a lease granted by A., the zamindar. The 
revenue payable by A. to the Government being in arrear, his land is adver- 
tised for sale by the Government. Under the revenue law, the consequence 
of such sale will be the annulment of B.’s lease. B. to prevent the sale and 
the consequent annulment of his own lease, pays to the Government the sum 
due from A. A. is bound to make good to B. the amount so paid (s). [As 
to the date from which time runs for the purpose of limitation in cases within 
this section, see Muthuswami Kai'undan v. Ponnayya KavuMan (1928) 
no I. C. 613 ; ol Mad. 815 ; A. I. R. 1928 Mad. 820.1 


English law.— This section lays down in one respect a wider rule 
than appears to be supported by any English authority. The words 
“ interested in the payment of money which another is bound by law to 
pay ” might include the apprehension of any kind of loss or inconveni¬ 
ence, or at any rate of any detriment capable of being assessed in 
money {t). This is not enough, in the Common Law, to found a claim 
to reimbursement by the person interested if he makes the payment 
himself. Authoritative statements in Engbsh books are much more 
guarded, for example : “ If A. is compellable to pay B. damages 
which C. is also compeUable to pay B., then A., having been compelled 
to pay B., can maintain an action against C. for money so paid, for the 
circumstances raise an implied request by C. to A. to make such 

payment in his case. In other words, A. can call upon C. to indemnify 
him ” (m). 


It will be observed that the obligation had to be stated as a 
fictitious contract in order to find a place for it within the rules of com- 
mon law pleading. The meaning is that C., who did not in fact ask A. 

this section fails if the Court concludes 


that he was really the person bound to 
pay: Muhimynad Habib-'ul-Rdhman v. 
Sheonandan Singh (1928) 111 I. C. 243; 
A. I. R. 1928 Pat. 652. 

(s) Faiyazunissa v. Bajrang Bahadur 
Singh (1927) 104 I. C. 358 ; A. I. R. 
1927 Oudh 609, is almost identical with 

this. 

(0 The view propounded in the text 
was adopted by Stanley C.J. iu Tulsa 
Funwar v. Jageshar Prasad (1906) 28 
All. 663, by the Madras High Court in 
Subrarmnia Iyer v. Bungappa (1909) 
33 Mad. 232 and by the Calcutta High 
Court in Pankhabati v. Kani Lai (1914) 


18 C. W. N. 778, 781: 21 I. C. 207; 
Eastern Mortgage d'c. Co. v. Muhammad 
Fazlul Karim (1925) 52 Cal. 914 ; 901. C. 
851 ; A. I. R, 1926 Cal. 385 ; see also 
Satlya Bhusan v. Krishna (1914) 18 
C. W. N. 1308, 1310-1311; 24 I. C. 259; 
Nagendra Nath Roy v. Jugal Kishore Roy 
(1925) 29 C. W. N. 1052, 1055 ; 90 I. C. 
281; A. I. R. 1925 Cal. 1097; Stti Fakir 
V. Chand Bewa (1928) 32 C. W. N. 1087 ; 
108 I. C. 46; A. I. R. 1928 Cal. 389; 
Mutkurakku v. Rakkappa (1914) 26 Mad. 
R. J. 66, 70-71; 22 I. C. 9. 

( m ) Bonner v. Tottenham, etc., Building 
Society [1898] 1 Q. B. 161, 167. per A. L. 
Smith L.J. 


S. 69. 
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t„ pay. is treated a.s if he had done so. In jurisdictions where the old 
rules of pleading have hecn abrogated, or were never in force, the 
fiction is superfluous, and the duty may be expressed, as in this section, 
in plain and direct terms without any talk of an implied request (y). 
The late Mr. Leake did this in language which has been made aiithorita- 

tivo by high judicial approval: 

•• Where the plaintiff has hecn compelled by law to pay, or, being 
compelled by law, has paid money which the defendant was ultimately 
liable to pay, so that the latter obtains the benefit of the payment by 
the di.scharge of his liability, under such circumstances the defendant 

is held indebted to the plaintiff in the amount («'). 

8uch a right to indemnity arises where one mans goods are 

lawfully seized for another’s debt, c.ij.. as being liable to distress, and 

are redeemed by the owner ; the owner will be entitled to mdcinmty 

from the debtor, though he may have exposed his goods to the risk of 

.listress by a voluntary act not done at the debtor's request or for liis 

benefit (.r). 

But the English authorities do not cover a case where the plaintiff 
has made a payment operating for the defemlant’s beneiit, but was not 
under any direct legal duty to do so. nor where the defendant was not 
bound to pay. though the payment was to his advantage. The assignee 
of a term of years mortgaged the premises by siibdease. The mortga¬ 
gees took possession, but did not pay the rent due under the principal 
lea.se. The original lessees, who of course remained liable to the lessors, 
had to pay the rent, and sued the mortgagees to recover Indemnity. It 
was held that the action did not lie (y), for there was no obligation 
common to the plaintiff and the defendant. It was to the mortgagees’ 


(r) I fail to luulci.'taiul MuUoiji .1. s 
(.lictum ill Murt'jtujc »(•<'. Co. v. 

Mtthominad Fazlul Kurim o2 

Cal. 1)11, 1>28; 1)0 1. C. 85 ; A. 1. H. 
lOlll) Cal. :iS5, a oaso conipiuaU-tl l>y 
l>a(l plcadin^r aiul a loouiuUoss oharj^e of 
fraud. 

(ir) -Viloptinl by Cofkburu C.J. ill tlu‘ 
I'iX. Cli., Moult V. (ioyi'itt (1S7*J) L. U- 
7 K\'. lt»l, 101, and Vaughan Williams 
L..I. in Jioiiun's Case (n. (a)) [ISO^] 
I. (y li. at p. 178. The learned author s 
words are altered in roeont editions of 


Leake on Contraets (p. 45, 7th od.), but 
the sense is unatYoetod. 

(,r) Edmun-h v. Wallinjford (1885) 14 
Q, U. Div. 811, disapproving England v. 
Mars'.hn (ISOO) L. K. 1 C. 1'. 529. The 
>implei’ ease t'f a deeroe-holdor who has 
attaehed property of his debtor’s and 
pays to >ave it from sale iu distraint 
piTH eetliniis is mi the same fvioting: 
Chnni Lai v. Manik Chand (1920) 97 
1. C. 819 : A. I. U. 1920 AIL 745. 


(//) rnaifitr's CiKc [1898] I Q. IL 101, 
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interest that the rent should be paid, but no one could call on them to S. 69. 

pay it. This case, it would seem, would be decided in the same way 

under the present section. The words bound by law to pay,” as 

they fix the limit of the law in India, mark the point bevond which 

the Court of Appeal refused to extend it in England. The case of a 

second or later mortgagee paying ofi a prior mortgage to avoid a sale 

is different. He has his remedy under this section, and the special 

rights conferred on him by s. 74 of the Transfer of Property Act do not 
exclude that remedy (z). 

“Person . . . interestedinthepaymentof money.”— This section 

only applies to payments made bom fide for the protection of one’s own 
interest. A person may be interested in the payment, but if in making 
the payment he is not actuated by the motive of protectmg his own 
interest, he cannot recover under this section {a). Thus where A, pur¬ 
chases property from B., but the sale is fictitious, A. cannot recover 
from B. money paid by him to save the property from being sold in 
execution of a decree against B. (6). It is otherwise, however, if the 
sale IS bom fide (c). A putnidar who makes payments on account of 
Government revenue due by his superior landlord who had failed to pay 
the same is entitled to recover imder this section, even though the risk 
to his putni may be remote, provided he had sooie interest in making the 
payment (d). Payment made by the darputnidar of a share of a putni 
of the whole rent due on the putni to save it from being sold in execu- 

( 2 ) Durga Clutran Chandra v. Ainhka Ghundcr (1894) 22 Cal. 28 And see 
Charan Chandra (1927) 54 Cal. 424; 101 Nalh Prasad v. Baij Nath (1880) 3 All. 

I. C. 130; A. I. R. 1927 Cal. 393. 66 ; and Krishna Kaniini Chowdhrani y. 

(а) See Desai Himalsingji V. Bhavabhai Gopi Mokun (1888) 15 Cal. 652 (whore 
(1880) 4 Bom. 643, 652. A railway the point actually decided was that 
executive engineer has no interest in cases falling within ss. 69 and 70 are 
the payment of freight on goods under cognisable by a Court of Small Causes in 
a contract made in his name on behalf of the Hufassal). Cp. Ajndhia Prasad v. 
the Railway Administration : his proper Bakar Sajjad (1883) 6 All. 400, cited in 
remedy w-as to refuse delivery: Secy, of the commentary on s. 70. Much more 
Stale V. Rangaswami Co. (1927) 106 is the mortgagee of a share in a rnahal 

. 667 • (1927) Mad. W. N. 872. purchasing it at a sale under a decree 

(б) Jatiki Prasad Siv^h v. BaJdeo obtaiaed by him a person interested in 

Prasad (1908) 30 All. 167. the payment of arrears of revenue on 

(c) Subramama Iyer v. Rungappa the whole, all the co-sharers being jointly 

severally responsible therefore under 

(d) Smith V. Dinonath (1885) 12 Cal. the Land Revenue Act: Rayn Rattan v. 

13; Rama Snndari Dasi v. Adhar (1930) 122 I, C. 765. 


25 
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tiuu of a decroc obtained by the landlord in a suit for arrears of rent 
comes within this .section, though the suit was brought against some 
only and not all of the putnidars (e). Similarly, where A.’s goods are 
wrongfully attached in order to realise arrears of Government revenue 
due by B., and A. pays the amount to save the goods from sale, he is 
entitled to recover the amount from B. (/). A Hindu reversioner is 
interested in the payment of arrears of Government revenue which a 
Hindu widow is bound to pay in respect of property in which she has 
a widow’s estate, and he is entitled to recover the same from the 
widow (g). So also is he interested in making a deposit imder Order 
XXI, rule 89, of the Code of Civil Procedure, to have a sale in execution 
of a decree against a Hindu widow set aside, the sale being of the entire 
interest in the property sold and not merely the widow s interest (h). 
A Hindu mother who has incurred expenses for her daughter s marriage 
is entitled to recover the expenses from her husband s co-parceners. 
The liability of the co-parceners is clearly one which arises under the 
Hindu law, but it has been said, though not without some difference 
of opinion, that it also arises under this section (i). 'Wlierc A. makes 
a gift of a portion of land to B. him.self undertaking to pay the judi in 
respect of it, and then makes a gift of the rest of the land to C. subject 
to the condition that C. shall pay thojudi in respect of the whole land, 
B. is entitled, on failure of C. to pay the judi, to make the payment and 

to recover it from 0. (j). 

It is enough for a person claiming under the provisions of this 
section to sliow that he had an interest in paying the moneys claimed 
hy him (it the time of Thus moneys paid by a person ^^hilc 


(f) Rdjani Kanla v. Ilaji Jjal (11)17) 21 
C.W. N. G28; 41 I. C. 242. 

(/) Tulsa Kunu'ar v, Jageshar Pnisad 
(ii)06) 28 All. 603 ; Khnshdl Singh v. 
Khawani (1900) All. W. N. 282; Abid 
Husain v. Qanga Sahai (1928) 113 I. C. 
441 ; 26 All. L. J. 436 ; A. T. K. 19JS 
All. 363. Tlio decision in Chnniit v. 
Kundan ImI (1882) All. \\\ N. 149, 150, 
whore it was hold that a vendor who had 
paid under compulsion arrears of revenue 
payable by the purchaser was not entitled 
\o recover from the purchaser, cannot 
now be supported, having regard to the 


decisions in the above cases. Cp. note (.r) 
last page. 

((?) Sambusiva v. Seeihuhtkshni (1909) 

19 Mad. L. J. 331. 

(A) Pankhttbali v. Lai (1914) 18 
V. W. N. 778. 

(i) v. Kallapiram (1900) 
2 I Mad. 512; (1902) 20 Mad. 497 ; AcM 
Jifi n ga n a ika in mall v. -4 cha Ha n uja 
(1911) 35 Mad, 728, 737. 

(j) Somashaslri v. (1918) 

42 Bom. 93; 43 I. 0. 482; CAim/ra 
Deo V. iSViiiiiyi-sn (1915)38Mad.235,239; 

20 I. C. 445. 


PERSONS INTERESTED IN PAYMENT, 


in possession of an estate under a decree of a Court to prevent the sale 
of the estate for arrears of Government revenue may bo recovered bv 
him imder this section, even though the decree may be subsequently 
reversed and he may be deprived of possession (1-). In the case nov 
cited the Judicial Committee said It seems to their lordships to 
be common justice that when a proprietor in good faith pendino- 
litigation makes the necessary payment for the preservation of the 


estate in dispute, and the estate is afterwards adjudged to his opponent, 
he should be recouped what he has so paid by the person who ulti¬ 
mately benefits by the payment if he has failed through no fault of his 
to reimburse himself out of the rents ” (1). Conversely, payment of 
kist made by a person who had obtained a decree for possession of 
certain lands may be recovered back by him, though the payment may 
have been made when he was not yet put into possession pending an 
appeal and a second appeal (m). Similarly, moneys paid by a inort- 
gagee of a putni tenure to save the tenure from sale for arrears of rent 


pending bom fide litigation between him and his mortgagor relating to 
the amount of the mortgage debt may be recovered back under °the 
provisions of this section, even though it may be eventually found by 
the Court that the whole of the mortgage debt was, as a matter of fact, 
satisfied before the date of payment (n). In a later case (o) the plaintiff 
purchased a putni taluk at a sale held under Regulation VIII of 1819 
at the instance of the zamindar for non-payment of rent by putnidars. 
The sale was set aside in May, 1894, in a suit brought by the putnidars 
for the purpose against the zamindar and the plaintiff. The zamindar 
alone appealed against the decision, and pending the appeal the 
zamindar called upon the plaintiff to pay rent that had accrued from 


AprU, 1894, to November, 1894. The plaintiff thereupon paid the 
rent, and in a suit by him against the putnidars it was held that he was 
entitled to be reimbursed the amount by them. The fact that the 


(A:) Dakhina Mohan Roy v. Saroda 
Mohan Roy (1893) 21 Cal. U2; 20 
li. R. I. A. 160 ; same priaciple applied, 
Nagendra Natk Roy v. Jugal Kishore Roy 
(1925) 29 C. W. N. 1082 ; 90 I. C. 281 ; 
A. I. R. 1925 Cal. 1097 ; followed, Siti 
Fakir v. Chand Bewa (1928) 108 I. C. 46 ; 
A. I. R. 1928 Cal. 389 ; Bkora Hazari 
Lai V. Bkora Saurang Lai (1930) 123 I. C. 
335. 


(/) 21 Cal. 148. 

(w) Chinnaaamy v. Rathnasabapathy 
(1903) 27 Mad. 338. 

(w) Bitidubashini Dassi v. Hartndra 
Lai Roy (1897) 25 Cal. 305 ; Serafat AH 
V. Sheikh /srar (1917) 22 C. W. X. 347; 
42 1. C. 30. 

(o) Radha Madhub Samonia v. Sasti 
Ram Sen (1899) 26 Cal. 826. 
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S. 69. decision of the first Court was in favour of the defaulting putnidars 

did not affect the plaintiff’s right to pay the rent, as it was quite possible 
that that decision might have been reversed on appeal. But a person 
in wrongful possession of land making payment of Government revenue 
is not interested within the meaning of this section (p). A. agrees to 
sell land to B. Subsequently A., in breach of the agreement, agrees 
to sell the land to C. B. sues A. and C. for specific performance. 
Pending the suit the land is sold in execution of a decree obtained by 
A.’s creditor against A. B. deposits in Court the amount required to 
be deposited under Order XXI, rule 89, of the Code of Civil Procedure, 
and the sale is thereupon set aside. B., having no title in the property 
and no possession in it at the time of the payment, was not interested 
in the payment and he is not entitled to recover it from A. or C. {q). 

In Ram Tuhul Singh v. Biseswar Lai (r) the Judicial Committee, in 
dealing with the rights of parties making payments, observed: “It 
is not in every case in which a man has benefited by the money of 
another that an obligation to repay that money arises. The question 
is not to be concluded by nice considerations of what may be fair and 
[)roper according to the highest morality. To support such a suit 
there must be an obligation express or implied to repay. It is well 
settled that there is no such obligation in the case of a voluniary pay¬ 
ment by A. of B.’s debt.” Thus a mortgagor who voluntarily pays 
the assessment on land mortgaged by him, forestalling the mortgagee 
in possession, who, it is found, was willing to pay the assessment as he 
had done for years past, is not entitled to recover from the mortgagee 
the amount so paid by him (s). Similarly, payment made by a mort¬ 
gagee to prevent the sale of the mortgaged property in execution of a 
decree against the mortgagor cannot be recovered from the mortgagor 
if the mortgage was prior to the execution proceedings {(■), And where 
A., B.’s nephew, believing that he was the heir of B., paid the ainoimt 
of a deciee held by C. against B. to prevent the sale of B.’s property, 
and it was subsequently declared in a suit that A. was iK)t B.’s heir, it 
was held by tlic High Court of Allahabad that the payment made by 

ip) Binda Knar v. Bhonda Das (1885) v. Hari Das (1910) 21 C. W. N. 394, 399; 

7 All. 600. a 4 1. 0. :ui. 

( 9 ) yand Kishore v. Baraoo Mian {$) Bomchandra A/maraHi v. Damodar 
(1917) 2 Pat. L. J. 076; 42 I. C. 839. (1899) 1 Bom. L. R. 371. 

(r) (1875) 23 W. R. 305; 15 B. L. R. (/) JRam Prasad v. Salik Bam (1882) 
208; D. H. 2 I. A. 131; Panchkore All. VV. N. 210. 
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A. was a purely voluntary and gratuitous one, and as such could not 

be recovered (u). This decision does not appear to be in accord with 
later decisions of the same Court (r). 


Suit for contribution.—\^■hether this section applies to a suit for 
contribution where both the plaintiff and the defendant were liable for 
the money paid by the plaintiff is not clear on the authorities (w). In 
Mothooranath v. Kristohimar [x), where portions of a property subject 
to a mortgage were purchased by the plaintiff and the defendant 
respectively, and the plaintiff alone paid the entire amount of the 
mortgage debt to prevent the estate from sale, it was held by the 
Calcutta High Court that the plaintiff was a person interested in the 
payment within the meaning of this section, and that he was entitled 
to contribution from the defendant. In a subsequent case the same 
High Court, doubted whether a suit for contribution in respect of money 
for which the plaintiff and the defendant in the contribution suit had 
been made jointly liable by a former decree fell within the scope either 
of this or the next following section {y). The Court was inclined to 
think that those sections seemed rather to contemplate persons who, 
not being themselves bound to pay the money or to do the act, did it 
under circumstances which gave them a right to recover from the person 
who had allowed the payment to be made and had benefited by it. 
In a stiU later case ( 2 ), where one co-sharer of land sued another co- 
.sharer for contribution for rent of the land paid by him, it was held that 
the plaintiff was not entitled to recover imder this section, as the defen¬ 
dant was wrongfully kept out of possession by the plaintiff. But for 
that circumstance, it was said, contribution could have been recovered. 
The Court observed : “ It seems to us that the provisions of s. 69 of the 
Indian Contract Act, upon which the plaintiff foimds his right of suit, 
are not applicable to such a suit as the present. That section, we 
think, contemplates a case in which there are several co-sharers in 


{u) Sumar Singh v. Skib Lai (1882) 
All. W. N, 149. 

(v) Khushal Singh v. Khawani (1906) 
All. W. N. 282 ; Tulsa Kunwar v. Jage- 
shar Prasad (1906) 28 All. ; nor with 
Bemasena Pao v. N ray ana Uao (l!'26) 
99 I. C. 845 ; A. I. R. 1927 Mad. 459 

(w) As to contribution between joint 

promisors and co-sureties, see ss. 43 
and 44. 


{x) (1878) 4 Cal. .369. 

{y) Futleh AH v. Gunganatk 7?oy (1881) 
8 Cal. 113, 116. No reference was made 
in the judgment to the case cited above. 
See also Nawab Mir Kamaludin v. 
Partap Mota (1880) 6 Bom. 244, where 
it was held that the tection did not 
apply. 

{z) Swirnamo' c^ Dehi v. Hari Das Poy 
(1902) 6 C. W. N. 903. 
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possession of land and ^vhc^e some of them having neglected to pay 
what is duo from them in respect of the occupation of the land, one of 
their number pays what is due from all. He may then recover contribu¬ 
tion from the rest. But here the plaintiff sues to recover expenses 
which he had by the wrongful appropriation of the profits of the 
defendant s share already received, ’ Still later the opinion was 
expressed that the section contemplates only those cases where pay¬ 
ment is made by a person under no legal liability to make it, and for 
another person who is bound in law* to pay it (u). The view^ taken in 
the most recent cases is that this section applies to suits for contribu¬ 
tion w'here both the plaintiff and the defendant were liable for the money 
paid by the plaintiff (b). This view, it is submitted, is sound. The 
section is general in its terms, and there is no reason w^hy attempts 
should be made to restrict its operation. In any event suits of this 
character would come within the scope of s. 70. See notes to s. 70 

under the head “ Contribution,*’ p. 395, below. 

The JIadras High Court has held that this section does not apply 

to suits for contribution at all (c). 


“ Money which another is bound by law to pay.” —In Motkooranath 
V. Kristohonar (f?), above cited, it was contended that this section 
apjdied only to cases w*here the person who is there called “ the other ” 
w*as personally liable for the debt, and that it did not apply w^here, as 
in that case, the liability attached to the land. The Court overruled 
this contention and said :—" It is clear from the illustration that that 
is not the intention of the Legislature. The illustration gives the case 
of a lessee ])aying off revenue due to Government; but the liability to 
})ay revenue due to Government is not a personal liability of the 
zamindar, but a liability which is imposed upon the zamindar’s land. 
It is therefore clear that that section w*as intended to include the cases 
not only of personal liability, but all liabilities to payments for which 
ow'ners of lands are indirectly liable, those liabilities being imposed 
upon the lands held by them.” 


(a) Maniiidra v. Janiahir (1905) 32 
Cal. G4)i, at p. (145 ; Jinnaf Ali v, Fateh 
A/i(19ll) 15C. W. N. 332. 334, 

(5) Jiam JmI v. Khiroda Mohini (1913) 
18 W. N. 113; Frotiunno Knmar v, 
Jamahttldin (1913) 18 C. \V. N, 327. 

(c) Ja(j(fpdfiraju v. Sadrtisannania 

Arad (191(1) 39 Ma.l. 795, 800-903; 31 


((/) (1878) 4 Cal. 3(10, followed in 
Chandradai/a v. liltagaban (1016) 23 C-al. 
L. J. 125; 32 I. C. 200; S irajufenlrt 
Roy Cliaudhurani v. A'dfudu Kumar 
Chaudhury (1025) 04 I. C. 811 ; A. I. R. 
1920 Cal. 705. 



PAYMENT OF MONEY DUE BY ANOTHER. 


391 


“ Bound by law.” —The liabilit)’^ for which payment may be made 
under this section need not be statutory. In a Calcutta case cited 
above (e) it was argued that the words bound bv law ” restricted the 

h/ 


some statute, siicli as liabilities to pay 
revenue, but excluded liabilities which arose out of contracts by parties. 
The Court declined to uphold this contention and observed : That 
would be putting on the section far too narrow a construction, because 
it was no doubt intended to include such a case as a lessee paying rent 
to the superior landlord for which the intermediate lessee was liable 
under a covenant. Contractual liability, on the other hand, is not a 


necessary element (/). 


An action to recover money paid is not maintainable under this 
section unless the person from whom it is sought to be recovered was 
bound by law to pay it. Thus revenue due on land owned by one who is 
not the registered holder is not money which such an owner is bound 
to pay under the Madras Revenue Recovery Act II of 1861, though it 
may be to his interest to do so, and the registered holder voluntarily 
paying such revenue cannot recover it under this section (g). Similarly, 
payments made by a second mortgagee to save the mortgaged property 
from sale in execution of a decree for rent obtained by the zamindar 
against the mortgagor under the Bengal Tenancy Act cannot be 
recovered by him from the first mortgagee, as the latter is not bound 
under s. 69 of that Act to pay the rent due by the mortgagor to the 
zamindar (h). And where the income-tax authorities assessed the 
widow of a deceased Hindu in respect of outstandings forming part 
of the estate of the deceased, notwithstanding remonstrances on her 
part that the outstandings had not come to her, but had been be¬ 
queathed under the will of the deceased to the defendants, and the 
widow paid the tax, it was held that she could not recover the amount 
from the defendants under this section, for the defendants, not beino* 


(c) Mothooranath V. Kristokuvmr {ISIS) 
4 Cal. 369, 373. 

(/) Ra^appa PUlai v. Doraisami 
RMiar (1925) 90 I. C. 545; 49 Mad. 
L. J. 88 ; A. I. R. 1925 Mad. 1041. 

(ff) Boja Sellappa Reddy v. Vridha- 
ckala Reddy (1907) 30 Mad. 35; Subra- 
mania v. Mahalingasami (1909) 33 Mad. 
41; Puthempnrayal v. Mangalasseri 


(1912) 24 Mad. L. J. 548; 15 I. C. 262. 

{h) Gangad^s v. Jogendra (1907) LI 
C. W. N. 403. So a person holding over 
in trespassery occupation of land after 
he has sold his interest therein is not 
‘‘ bound by law ” to pay the zemindar’s 
dues: Payida Ramakrisknayya y. Barrey 
Nagarazu (1925) 91 I. C. 608; A. I. R. 
1926 Mad. 182. 
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the parties assessed, were not ‘‘bound by law to pay the tax (i). 
Again, A. mortgaged his interest in a patni taluk to K. A. then sold 
his interest in the taluk to B., who got his name registered in the 
zamindar's books in place of A. Subsequently the zamindar threatened 
to sell the taluk for arrears of rent, whereupon K. paid the amount to 
save his interest in the taluk. K, then sued B. to recover the amount 


from B. B. contended that he was only a benamidar for A., and that 
he was not, therefore, bound to pay the rent. But this contention was 
overruled, and it was held that, B. having held himself out as a pur¬ 
chaser, he was pwna facie bound to pay the rent, and that K. was 
entitled to recover the amount from him under this section (j). 


Purchase ol property subject to payment of encumbrances.—A 

person purchasing property subject to a charge is alone liable to pay it 
off, and he is not therefore entitled to recover the amount paid by him 
from the person originally liable in respect thereof. Thus the purchaser 
of a patni taluk at a sale in execution of a decree against the holder 
thereof is bound by law to pay all arrears of rent due to the zamindar 
at the time of sale. If the purchaser pays the arrears to save the 
taluk from sale at the instance of the zamindar, he cannot recover the 


amount from the patnidar, though the patnidar enjoyed the profits 
of the patni during the period for which the rent had become due (A*). 
Similarly, a person who buys immovable property subject to a charge 
for maintenance in favour of a widow cannot recover from the vendor 
maintenance money paid by him to the widow to save the property 
from sale at the instance of the widow (/). 


Payment must be to another person. -This section applies only 
where one person pays to another money which a third party is bound to 
pay. In Secretary of State for India v. Fernandes (»?), there was certain 
land in South Canara which was held by the Government at a certain 
rent as nudyaindar (permanent tenant) under a muhjar (landlord). 
Arrears of revenue were duo from tlie inulyar to Government, and the 


(i) linfjhavan v. Alamehi Ammal (1007) 
31 Mad. 35. 

(jl) Vmrsh Chamtra Bancrjt'c v. KIni- 
tana Loan C(fmpnni/ (1007) 31 Ciil. O’J. 

(/.) Manindra Chandra Nandff v. 
Jt vifihir Knmari (1005) 32 Cal. G13. 
Compare A'iV/o« Lai v. Afegh Singh 
(1001) All. AV. N. 37 ; Hanglnl Sahn v. 


KnIiShonker Sahai (1023) 2 Pat. 800; 
77 J. C. 73; A. I. K, 1024 Pat. 235, 

(/) Mangalathommal v. Narayana^ 
siranii Ait/ar (10 '7) 17 Ma K L. J. 250 
(m) (1007) 30 Mai. 3'5. This was not 
the only disjnitahlo point, hut the ease 
Mas disposed of on it. 
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Government, to prevent the land from being sold for the arrears, paid Ss. 69, 70, 
as mulgaindar or rather retained the arrears due to itself. It was 
held that, having made the payment to itself, the Government could 
not recover the sum from the ^mdgar under this section. 


Remedies against wrong-doer. —Neither this section nor s. 70 refers 
in any way to remedies against wrong-doers (n). 

Other remedies. —It seems rather superfluous to add that they do 
not exclude any such claims to contribution as may arise out of express 
or tacit agreements for indemnity (o). 


70. Where a person lawfully does anything for another 
Obligation of pcrson, ov delivers anything to him, not 

person enjoyincr • j. j • j i 

benefit of non- intending to do so gratuitously, and such, 
gratuitous act. pej-gon enjoys the benefit thereof, the 

latter is bound to make compensation to the former in 
respect of, or to restore, the thing so done or delivered. 


Illustrations. 

(a) A., a tradesman, leaves goods at B.’s house by mistake. B, treats 
the goods as his own. He is bound to pay A. for them. 

(b) A. saves B.’s prop, rty from fire. A. is not entitled to compensation 
from B. if the circumstances show that he intended to act gratuitously. 

[A. furnishes supplies for Government service to the order of an officer 

who has not authority for the purpose. The supplies are in fact accepted 

and used. A. can recover t le value from the Secretary of State according 

to the market rates: Secy, of State v. O. T. Sarin db Co. (1929) 11 Lah. 315. 

The facts were compli ated but the point of law simple when they were 
ascertained.] 


Non-gratuitous act done for another. —This section goes far beyond 
English law (p). By the Common Law, if goods, work, or anything 
valuable be offered in the way of business and not as a gift, the accept¬ 
ance of them IS evidence of an agreement—a real not a fictitious, 
agreement, though it need not be expressed in words—to pay what the 
consideration so given and taken is reasonably worth. A man is not 
boimd to pay for that which he has not the option of refusing. Under 
this section it would seem that whoever finds and restores lost property, 
apart from any question of a reward having been offered, is entitled to 


(n) Kanhuya Lai v. National Bank of 
India Ltd. (1913) L. R. 40 I. A. 56, 66 ; 
40 Cdl.698. 

(o) See Bejoy Kumar Sen v. Kusum 


Kumari Debi (1928) 33 C. W. N. 221. 

(p) Thi? was recognised in Jarao 
Kumari v. Basanta Kumar Boy (1905) 
32 Cal. 374, 377. 
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cojnpeiisatittii for his trouble if he clkl not intend to act gratuitously. 
This is certainly Jiot the Common Law rule. Illustration (b) is in 
accordance, no doubt, with English law, so far as the negative result 
goes ; but the only real analogy is to be found in the maritime law of 
salvage and in some other very rare cases depending on the same 

O ^ 

principle. The case of illustration (a) would be decided in the same 
way, but not r[uite for the same reason. Either B. has accepted the 
goods, in which case lie cannot be heard to say that they were not 
intended for him, or he has dealt with them as a mere trespasser, in 


which case he is liable for their value as damages. This does not apply 
to the rare but possible case of B. honestly thinking that the goods 
came from X., of whom he intended to buy such goods. Such a case 
may well be within the present section, but by the Common Law B, is 
not liable to A. for the price of the goods (q). 

’’ (V'l'tainly, there may be dilliculties in applying a rule stated in 
such wi<le terms as is that expressed in section 70. According to the 
section it is not essential that the act shall have been necessary in the 
sense that it has been done under circumstances of pressing emergency, 
or even that it shall have been an act necessary to be done at some time 
for the preservation of property. It may therefore be extended to cases 
ill which no question of salvage enters. It is not limited to persons 
standing in particular relations to one another, and, except in the 
requirement that the act shall be lawTul, no condition is prescribed as 
to the circumstances under which it shall be done ” (r). The terms 
of [this section] are unquestionably wide, but applied \Yith discretion 
they enabh^ the Courts to do substantial justice in cases wdiere it would 
be diilicult to impute to the persons concerned relations actually 
created by contract " (.s). The section ought not to be so read as to 
justify the ollicious interference of one man with the affairs or property 
of another, or to impose obligations in respect of services which the 
])erson sought to be charged did not wish to have rendered (/)• But its 


i<l) Boulfon V. Jones (1857) 2 U. N. 
oOI ; 115 R. R. 005. 

{r) Damofhira MiiJnliay v. 6Von/fln/ 
of Shthfor InJia(mU) IS Miul. 88, 01. 

(v) Sni'hand v. Bnlaram (1010) 08 
Cal. 1 : (> F. C. 810. 

(/) Damoihfnt MiKhdiar v. Seeniiin/ rf 
Slfile foe Iii'lin (1804) 18 Mail, nt p. 05 ; 


Mnthii Homan v. Chinna Vellayan (1916) 
:t0 'Sh\d. 065, 970; 33 I. C. 508; 
Mnthotfyo Chetti v. Chetti 

(1027) 100 T. C. 101. Seo also on 
'■ Oratuitovisly ” Prasad v. 

Bakor Sofiad (188:1) 5 All. 400; Batmi 
Sitndari Dasi v. Chunder Sarkar 

(1804) 22 Cal. 28; Xathu v. .Ra/tmH- 
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application is not excluded merely because the thing done was for 
the plaintiff’s benefit as well as the defendant's (a). 

An equitable principle resembling that of this section is recognised 
in the English law of partnership and companies, A\Tiere money has 
been borrowed by one partner in the name of the firm, but without the 
authority of his co-partners, and applied in paying debts of the firm, 
the lender is entitled to call on the firm for repayment of the amount 

so applied (^). The rule is treated as somewhat peculiar and is not 
likely to be extended. 

The rule laid down in this section was suggested by the notes to 
Lampleigh v. Bratliwait {w), and perhaps indirectly by the Roman law [x] 
(see Whitley Stokes, Introduction to Contract Act, at p. 533). 

It is superfluous to add that the section does not apply where an 

act is done by one person at the express request of another. Thus if 

a client engages a pleader to act for him in a case, and if no fee is 

fixed, the pleader is entitled to reasonable remuneration not under 

this section, but because the request implies a promise to pay such 
remuneration (y). 

Contribution. —^By this section three conditions are required to 
establish a right of action at the suit of a person who does anything for 
another : (1) the thing must be done lawfully ; (2) it must be done by 
a person not intending to act gratuitously; and (3) the person for whom 
the act is done must enjoy the benefit of it {z). Thus in Damodara 



by a certain tank, some of which were zamindari \dllages, and others 
were held under Government. The Government effected certain 
repairs necessary for the preservation of the tank, and it was found 
that they did not intend to do so gratuitously for the zamindars, and 


irao{1903) 27 Bom. 390, 393 Suraj Bhau 
V. Hashmi Begam (1918) 40 All. 555; 
47 I. C. 903. 

(tt) MeenakshisuTidara v. Veerappa 
(1926) 92 I. C. 838 ; (1926) Mad. W. N. 4 
(repair of irrigatioa channel, after notice, 
by one of two riparian owners); but see 
Tangya Bala v. Trimbak Daga (1916) 40 
Bom. 646; 35 I. C. 794. 

(v) Lindley, Partnership, 9th ed. 258 ; 

Partnership Act, 1890, s. 24, sub-s. 2. 


{w) 1 Sm. L. C. 

(x) Per Cur, in Damodara Mudaliar v. 
S€4iretary of State for India (1894) 18 
Mad. 88, 91. 

(y) Sibkisor Gkose w j\Ianik Chandra 
(1915) 21 Cal. L. J. 618 ; 29 I. C. 453. 

(z) Damodara Mudaliar v. Secretary 
of State for India (1894) 18 Mad. 88; 
Ranjani Kant v. Rama Nath (1914) 19 
C. W. N. 458, 460 ; 27 I. C. 56. 

(a) (1894) 18 Mad. 88. 
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that the latter had enjoyed the benefit thereof. The zamindars were 
under the circumstances held liable to contribute to the expenses of the 
repairs (i). Similarly, where a notice was issued upon the owners of a 
Mt by the municipality to efiect certain improvements, intimating 
that failure to comply with the notice would lead to a withdrawal 
of the license granted for holding the luit^ and one of the co-sharers 
effected the required improvements, it was held that he was entitled to 
contribution from the other co-sharers (c). Upon the same principle, 
where a mortgagee threatened to sell the land mortgaged to him, and 
one of the co-sharers paid up the mortgage debt to prevent the property 
from beiiiii sold, it was held that he was entitled to contribution from 
the other co-sharers (d). It has similarly been decided that where 
property held by two or more persons in co-partnership is sold in 
execution of a decree against them, and one of them deposits in Court 
the amount required to be deposited under Order XXI, rule 89, of the 
Code of t‘ivil Procedure, to have the sale set aside, and the sale is sub¬ 
sequently set aside, he is entitled to contribution from the other co¬ 
sharers in respect of the amount deposited by him for payment to the 
decree-holder (c). Also the mere fact that the co-sharer who so deposits 
the amount was not a party to the suit and decree under which the 
property was sold docs not make any difference in his right to proceed 
under tins section, if the amount has been deposited with the leave 
of the Court (/), It is, liowever, different, if the person depositing 
the amount lias no interest in the property at all (y). It has been held 
by the Judicial Committee that a co-heir is not bound to contribute 
towards the expenses of litigation incurred liy other co-heirs in respect 
of the common jiroperty, though the litigation may have been earned 
on bona Jidc, and though he may have benefited by the litigation (li). 


{It) It was not fouml in the case that 
there was any request express or implied 
on the part of the zamindars to the 
Government to execute the repairs, 
tliough tlio Court expressed the opinion 
that if the facts wore properly aseortaiued 
a request miglit have l)een implied : see 
18 Mad. !H), 

(c) Jarao Kutnari v. Jiimaiiftf. Kumar 

y;o//(iaao) :i2 Cni.aTi. 

(f/) Khairnt Husain v. Huidri lirgam 
(1S88) All.W. N. 10. 


(r) Dori ImI v. Patti Pam (1011) 8 
All. L. J. 022; Patuk Xath v. 

Pepin Bihari Chandhuri (1012) 16 

0. W. N. 075. Roth those cases were 
decided with ri'fereuoe to s. 60 of the 
Act. 

{f) Suchand v. Balaram (1010) 38 
C'al.l. 

(l/) YajamlHil v. -VdiHd Pillai (1009) 
33 Mad. 15. 

{h) AMul ir«/H‘d Khan v. Shttiukn Pibi 
(ISO!) 21 Cal. 406; L. R. 21 I. A. 




“ LAWFULLY.” 


A mortgagee of immovable property can recover from the mortgagor 

payments made by him for road and public works cesses payable by 

the mortgagor (i). And so where the holder of an inam within a 

zamindari takes for his benefit Government water, and the zamindar, 

who IS liable in the first instance to pay to the Government the cess for 

the water so taken, pays the same, he can recover the amount of cess so 

paid from the mamdar (j). Similarly when one of two joint tenants 

pays the whole rent to the landlord, he is entitled to contribution 
from his co-tenant (^). 

Neither this section nor s. 69 affects the claim for contribution 
under s. 82 of the Transfer of Property Act, 1882 (1). 

Lawfully.” By the use of the word “ lawfully ” in this section 
the Leplature had in contemplation cases in which a person held such 
a relation to another as either directly to create or reasonably to justify 
the inference that by some act done for another person the person 
doing the act was entitled to look for compensation to the person for 
whom it was done (m). The word “ lawfully ” in this section is not 
mere surplusage. It must be considered in each individual case 
whether the person who made the payment had any lawful interest 
in making it ; if not, the payment cannot be said to have been made 
lawfully (n). A payment made by a person fraudulently and dis¬ 
honestly with the intention of manufacturing evidence of title to land 
which belonged to the defendant, and to which he knew he had no 
claim, is not lawful within the meaning of this section (o). In such 
a case it is clear that the payment could also not be regarded as having 
been made /or the defendant. Again, a payment made even in good 
faith as part of a transaction the other party was not competent to 


26; Halima Bee v. Hoshan Bee (1907) 

30 Mad. 526 ; Dulla Singh v. Khazana 

(1914) Punj. Rec. no. 61, 208. See also 

Jyani Begam v. Umras Begam (1908) 32 
Bom. 612. 

(0 Vpendra Chandra Mitter v. Tara 
Prosanna Mukerjee (1903) 30 Cal. 794. 

(i) Ba.jah of Venkatagiri v. Vudutha 
Subbarayudu (1907) 30 Mad. 277. 

{^) Nirdosh v. Jakaria (1914) 20 
Cal.L.J. 492; 27 I. C. 334. 

(0 ’^^f^pdtirajuY, Sadrusannama Arad 
(1916) 39 Mad. 795 ; Kunchithapatham v. 
Palarmlai (1917) 32 Mad. L. J. 347, 352. 


(w) Chedi Lai v. Bhagxcan Das (1888) 
11 All. 234, 243; see Gordhanlal v, 
Darbar Shri Surajxnalji (1902) 26 Bom. 
504, 518. 

(n) Panchkore v. Hari Das (1916) 21 
C. W. N. 394, 399; 34 1. C. 341. A 
reversioner expectant on the death of a 
Hindu widow has no such interest: 
Gopeshwar Banerjeev. Brojo Sundari Devi 
(1922) 49 Cal. 470; 67 1. C. 470. 

(o) Desai Himatsingji v. Bkavabkai 
(1880) 4 Bom. 643, 653, See also Jinnat 
Ali V. FaUh AH (1911) 15 C. W. N. 332, 
334, 335. 
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authorise is not lawfully made for this purpose (p). Similarly, where a 
purchaser of property, the sale being fictitious and so found by the Court 
in a previous litigation, paid the amount of a decree obtained by a third 
j)arty against his vendor to prevent the property from being sold in 
execution, it was held that the payment was not lawfully made, 
anti that the purchaser could not recover it from the vendor (j). A 
payment in satisfaction of a decree, by a person who is a party to the 
decree and is bound thereby, is a payment made lawfully within 
the meaning of this section (r). 

“ Does.”—This expression includes payment of money. It must 
not be supposed tliat because s. 69 provides for the case of payment of 
monev, therefore the present section excludes that case. There may 
be cases in which a person who is bound to pay a certain sum of money 
would not necessarily be benefited by its payment by another. Those 
cases would fall under s. 69. for benefit received by the payment of 
money is one of the conditions necessary to the application of this 

section (6*). 

‘ ‘ For another person.” -The principle underlying this section was 
ado])ted in a Calcutta case (^) decided in 1881, but without any refer¬ 
ence to the Contract Act. In that case the plaintiffs, bona fide believing 
that they were the owners of a four annas share and that the defendants 
were the owners of the remaining twelve annas share in a putui, paid 
to the zamindars their share of the revenue. In a suit between the 
parties it was declared that the plaintiffs had no share in the putni, 


(p) In otlicr words, this section cannot 
be used to hold tlie promisor in a void 
agreement liable as on a (luasi-contract, 
sec Piinjabliai v. JJhaQuvmldS (1928) 59 
Bom. 3uU ; llTi.C-. 518. 

( 7 ) Janki Prasad Singh v. Paldco 
Prasad (1908) 30 All. 1(>7. In this case 
the Court thought that the payment was 
possibly made with some sinister object; 
Payichkori v. Ilaridas (1910) 21 G. W. X. 
394: 34 I. C. 341 : Contrast Murlidhar 
V. (1885) All. \V. N. 219 ; Mohar 

Singh v. Slier Singh (1883) Punj. Ucc, 
no. 42. A later case of this class is 
Mukat Xath v. Shyani Sunder ImI (1929) 
All. L. J. 801 (payment oil of inoum- 
hranee as part of transaction otherwise 


invalid, facts not clearly given); cp. 
Kundan Lai v. BhikJiari Das (1929) All. 
L. J. 333 (hundis not properly stamped). 

(r) Serafat AH v. Issan AH (1918) 45 
Cal. G91 ; 42 I. 0. 30. 

(s) Smith V. Dinonath (1885) 12 Cal. 
213, 217 ; Desai lUmedsitigji v. Bhava- 
hhai (1880) 4 Bom. 043 ; yath Pra^iad v. 
Baij Xath (1880) 3 All. 66; Nobin 
Krishna Bose v. Mon Mohun Bose (1881) 
7 Cal. 573. 

(/) Nobin Krishna Bose v. Mon 
Mohun Bose (1881) 7 Cal. 673; Smith 
V. Dinonath (1885) 12 Cal. 213 ; Upendra 
Ckundra v. 2\tra Prosanna (1903) 30 Cal. 
794. 
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and that the defendants were entitled to the whole of it. Subse¬ 
quently the defendants paid to the zamindars the revenue on the 
twelve annas share only, availing themselves of the payment by the 
plamtiffs. It was held that upon those facts the plaintiffs were 
entitled to recover from the defendants the amount paid by them, on 
the prmciple that “ where a payment is made by one person for the 
benefit of another, and that other afterwards adopts that payment and 
avails himself of it, the sum becomes money paid for his use.” It is 
not necessary to the apphcation of this section that the defendant 
must not only have benefited by the payment, but also have had an 
opportunity of accepting the payment (u). But payment made against 
the will of the defendant and in the course of a transaction which in 
one event would have turned out highly profitable to the plaintiff and 
extremely detrimental to the defendant could not be said to have been 
made/or the defendant, though in the event which took place it may 
have proved beneficial to him (v). Similarly, payment of revenue by 
the plaintiff while in wrongful possession of the defendant s land and 
for his own benefit and his own account could not be recovered under 
this section (w). And it has been held that if A. is assessed by the 
income-tax authorities and protests that B. is the party properly liable, 
but pays the tax, A. cannot recover the amount from B., for A. cannot 
be said to have made the payment for ” B. (r). It is quite clear that 
where the object of the payment is to benefit the plaintiff himself, the 
payment cannot be said to have been made “ for ” the defendant (y). 
But It IS not clear whether the expression “ another person ” includes 
a minor. There are no cases in point (z), but there seems to be no 

reason why on principle the expression should not be interpreted as 
comprising the case of a minor (a). 


(w) Cfuindra Deo v. Srinivasa (1915) 

38 Mad. 235, 241, 243; Saptharishi v. 

Secretary of State for India (1915) 28 

Mad, L. J. 384, dissenting to that extent 

from Yogambal v. Naina Pillai (1910) 

33 Mad. 16 ; see also Jognarain v. Badri 

^{1912) 16 Cal. L. J. 156; 13 I. C. 
144. 

Bam Tuhul Singh v. Biseswar Lai 
(1875) 23 W. R. 305 ; 15 B. L. R. 208 ; 
L. R. 2 I, A. 131. 

(w) Binda Knar y, Bhonda Das (1885) 
7 All. 660. 


(.V) Baghavan v. Alamelu AwminZ (1907) 
31 Mad. 35. 

iy) Tayigya Fala v. Trimhak Daga 
(1916) 40 Bom. 646, 651; 35 I. C. 794. 

( 2 ) In Venkata v. Timmayya (1898) 22 
Mad. 314, it was held that, assuming the 
section applied to the case of a minor, it 
did not apply under the particular cir¬ 
cumstances of the case. See also Branson 
V. Appasami (1894) 17 Mad. 257. 

(«) Whitley Stokes, Anglo-Indian 
Codes, Yol. 1., 585, note 3. 
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Ss. 70,71. The expression another person ” includes a caste. Thus where 

property belonging to a caste is attached in execution of a decree, 
and a ineinbcr of the caste pays to the decree-holder the amount due 
to him under the decrees to save the property from sale in execution, 
he is entitled to be reimbursed out of the caste property (b). 

Kemedies against wrong-doer. —Neither this section nor s. 69 refers 
in any way to remedies against wrong-doers (c). 


71.—A person who finds goods belonging to another, 

Responsibility tukes them into his custody, is subject to 
of finder of goods, game responsibility as a bailee. 

Liability of finder. —The position of a finder in English law, 
especially with regard to the possibility of his stealing the thing found, 
has been the subject of many and subtle distinctions. It docs not 
appear useful or desirable to say anything of them here, as it was plainly 
the object both of the Penal Code and of the Contract Act to get rid of 
them. Any one who is curious in the matter may be referred to the 
late Mr. Justice Wright’s full discussion of it in relation to the law of 
theft (d). 

The Indian Penal Code (s. -103, Explanation 2) provides as 
follows 

A person who finds property not in the possession of any other 
person, and takes such property for the purpose of protecting it for, or 
of restoring it to, the owner, does not take or misappropriate it dis¬ 
honestly, and is not guilty of an offence ; but he is guilty of the offence 
above defined [criminal misappropriation of property] if he appro¬ 
priates it to his own use when he knows or has the means of discovering 
the owner, or before he has used reasonable means to discover and 
give notice to the owner, and has kept the property a reasonable time 
to enable the owner to claim it. 


“ Wbat are reasonable means, or what is a reasonable time in such 
a ease, is a question of fact. 

'' It is not necessary that the finder sho\ild know who is the owner 
of the ju'operty, or that any particular pei-son is the owner of it; it is 


(6) Bhkoohai v. Ilariba (1018) 42 Rom. Cal. iiOS; 18 T. C. 040. 

550; 42 I. C. 0. ((() Pollock and Wright on IVsc^ision, 

(c) Kanhaija ImI v. Xattonal ButiJc oj' 171 <qq. 

Imlin, IM. (1913) 40 I. A. 50, 00; 40 
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sufficient if at the time of appropriating it lie does not believe it to be Ss. 71, 72, 

his 0^11 property, or in good faith believe that the real owner cannot 
be found/’ 

As to the definition of •* bailee ” see s. 148, pp. 510, 511, below. 


Liability of per- » 

son to whom • ^ ^ persoii to wlioDi iiioiiey has been 

money is paid or ^ • t . i • t , , 

thing delivered, paicl, 01 ' anything delivered, by mistake or 
undeTeoerciom coerclon, iiiust repay or return it. 


Illustrations. 

(a) A. and B. jointly owe 100 rupees to C. A. alone pays the amount 

to C., and B., not knowing this fact, pays 100 rupees over again to C. C. is 
bound to repay the amount to B. 

(b) A railway company refuses to deliver up certain goods to the con¬ 
signee, except upon the payment of an illegal cliarge for carriage. The 
consignee pays the sum charged in order to obtain the goods. He is^cntitlod 
to recover so much (?f the charge as was illegally excessive. 

29Bom.L.R. 1167 ; 104 I. C. 378. Cp. Anrudk Kumar v.Lachhmi Chand 
(1923) 50 All.818; 115 1. C. 114; A. I. R. 1928 All. 500. 

[Application of this section to official payments, such as dividends in 
insolvency proceedings, made by mistake; Re Ramchandra Ganuji (1922) 


Payment under mistake of fact or mistake of law.— The rule of the 
Common Law is that “ money paid under mistake or ignorance of fact 
may be recovered back where the supposed state of fact is such as to 
create a liability to pay the money, which in reality is not due,” but 
a payment made under the influence of a mistake which does not 
create a supposed legal obligation, and which therefore as regards the 
motive of the party is voluntary, cannot be recovered back ” (e). In 


other words, the mistake is material only so far as it leads to the 
payment being made without consideration, and a wrong reason not 
affecting the substance of the transaction itself is not a failure of 
consideration (/). Probably this holds in British India (^). 


(e) Leake, 66, 67. 

(/) Balfour v. Sea Fire Assurance 
(1857) 3 C. B. N. S. 300 ; 111 R. R. 663. 

(y) Where a lessee, on the lessor’s 
death, pays rent to the lessor's widow, 
erroneously believing that the rent was 
payable to her, and he has to pay the 
rent over again to the lessor’s executors, 
he is entitled to a refund of the amount 
paid by him to the widow : Ram Kishen 
V. Rani Bhagivan Kaur (1906) Punj. 


Rec. no. 131. It must be assumed that 
the cii’cumstances were such as to pre¬ 
vent the mistake from being a mere mis¬ 
take of law. But where money is paid 
voluntarily with a full knowledge of all 
the facts, it cannot be recovered on the 
ground that the payment was made 
under a mistake of law : Pertab Singh v. 
The Secretary of State (1876) Punj. Rec. 
no. 94. 
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Mistake of law is not expressly excluded by the words of tliis 
section ; but s. 21 shows that it is not included. “ The man who has 
chosen to judge his own cause upon all the facts, and has decided 
against himself, cannot ajipeal to the Court against his own judgment, 
whether it was well informed or not ’ (//)• Thus payment made by 
A. to B. upon a misconstruction of the terms of a lease (/) or misunder¬ 
standing of an official scale of charges (j) cannot be recovered back. 

A debtor may recover from a creditor the amount of an over- 
payment made to him if it was made by mistake {k). But where A. 
pays money to B. who, A. knows, is C. s agent, under a mistake, A. is 
not entitled to recover the money from B., if before demand made 
upon B., B. has paid the amount to C., or, if he has not, has yet done 
some act to his own detriment as regards his principal {1). It has been 
so held by the High Court of Bombay, in accordance with English 
law (?»). Misdescription by inadvertence of the account on which a 
payment is made may be deemed a mistake of fact (prodded of course 
that the payee could not be honestly misled by it) (»). Similarly, mis¬ 
description of parcels in an auction sale may be relieved against in a 
proper case even if the sale was through the intervention of the 
Court (o). 

{h) Pollock, T.aw of Fraud in British 
India, 128. Sec also Wolf d- Sons v. 

Dadyha Khmiji tO Co. (1920) 44 Bom. 631, 

648, 666; 58 I. C. 465. 

{i) Khozan Sing v. The Secrefarif of 
State (1878) Punj. Bee. no. 33. 

( j) Appavaoo C/ictliar v. S. 1. Ji. Co. 

(1928) 114 I. C. 358 ; (1928) Mad. \V. N. 

;.85: A. I. B. 1929 Mad. 177. 

{k) Ihdr-un-nisa v. Mnliammad Jan 
(1880) 2 All. 671, 674. 

{1) Solomon Jacob v. The Nalio7iot 
Bank of India (1918) 42 Bom. 16, 32-35, 

48; 42 I. C. 869. Sec also A'. M. P. B. 

Finn v. 7'hc Official Assignee of Madras 
(1922) 43 Mad. L. J. 142 ; 70 1. C. 751; 

A. J. B. 1923 Mad. 17. 

(wi) In an earlier Allahabad case, it was 
held that an agent for collection who had 
innocently presented to the treasury a 
forged draft and received payment of 
money was liable to repay the money 


though ho had handed it over to his 
principal. The Court purported to follow 
Tngman v. Hopkins (1842) 4 Man. A: G. 
389, which was not a case of payment 
by mistake, but of an unlawful taking 
by tho defendant of money found lying 
in a room, and expressly decided on the 
ground that he was a trespasser. Tho 
Allahabad decision, it is submitted, is 
wrongs and was rightly dissented from 
by the ITigli Court of Bombay : Shvgan 
Chand v. The Oovernmeut of North 
Wcstci'n Provinces (1875) I All. 79. 

(?<) Pamasu'ami Naickcr v. Narayana- 
sii'ami Naickcr (1925) 90 I. C. 906; 
A. I. B. 1925 Mad. 762. Hero the 
defendant took advantage of a mistake 
which must have been apparent to him ; 
cp. James L.J.'s nnuarks in Tomplin v. 
James (mO) 15Ch. 1). 221. 

(o) Vzir AU Y. Nasimannessa Bibi. 
116 1. C. 634 ; A. I. B. 1928 Cal. 865. 
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Coercion. The Judicial Committee has laid down that the word 
coercion in this section is used in its general and ordinary sense and 
Its meaning is not controlled by the definition of “ coercion ” in s. 15. 
Accordingly where A. who had obtained a decree against B. obtained 
an attachment against C.’s property, and took possession of it to obtain 
satisfaction for the amoimt of the decree, and C. on being ousted from 
his property paid the sum claimed under protest, C. was held entitled 
to recover the sum as money paid under “ coercion ” within the meaning 
of this section (p). It was formerly held in India that “ coercion ” in 
this section meant the same thing as “ coercion ” in s. 15, and therefore 
no act was “ coercion ” unless it was done “ with the intention of caus¬ 
ing any person to enter into an agreement ” as required by the defini¬ 
tion in that section ; nevertheless, where the defendant had received 
money which in justice and equity belonged to the plaintiff under 
circumstances which rendered the payment involuntary, and the 
receipt by the defendant to the use of the plaintifi, the plaintiff could 
recover the money, but the case was not within the present section (q). 
This view is now superseded; as the action is maintainable under 
s. 72, it is immaterial whether the language used in the judgment 
by the Judicial Committee as to s. 72 being “exhaustive” (r) is 
right or wrong; but, if it were material, we should think it wrong. ’ 
In Fatima Kliatoon v. Makotned (s), the plaintiflts, who were Mahome- 
dan ladies, were entitled to a charge on certain property in respect 
of their dower. The defendants, who were holders of a decree against 
the heirs and representatives of the person to whom the property 
belonged, obtained leave in execution proceedings to sell the property. 
In order to prevent that sale, which would have been injurious to 
them, the plaintiffs paid under protest the amoimt of the defendants’ 
decree into Court. In a suit to recover back the amount, it was held 
by the Judicial Committee that the payment was made “ not volun¬ 
tarily but under a species of compulsion,” and that they were, there- 


(p) Seth Kanhaya Lai v. National Bank 
o//7ui{a(19l3)L. R. 40 LA. 56; 40 Cal. 
598; 18 I. C. 949 ; followed, AkCkoon v. 
T, S, Firm (1927) 5 Rang. 653; 106 
I. C. 468 ; A. I. R. 1928 Rang. 55. 

(?) Jugdeo Narain Singh v. Bajah 
Singh (1888) 15 Cal. 656, 664-665 
[payment made under the force of execu¬ 


tion proceedings]; Narayansami v. Osura 
Beddi (1901) 25 Mad. 548, 552 [payment 
made to prevent wrongful sale of plain¬ 
tiff’s holding]. See also Collector of 
Caitmpore v. Kedari (1881) 4 All. 19, 20. 
(r) L. R. 40 I. A. 58. 

{s) (1868) 12 H. I. A. 65; S. C. 10 
W. R. P, C. 29. 

26—2 
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forCj entitled to decree. And in a subse(]^uent case it was held that a 
payment made by the j^urchascr of a property to prevent its sale in 
execution of a decree olitained by a mortgagee whose debt had been 
satisfied can be recovered back, as it was made “ xmder force of these 
execution proceedings ’ (^). Similarly money paid as income-tax 
under threat of attachment may be recovered back under this 
section (»). And where a person who is charged with a non-compoimd- 
able offence is induced to pay money to the complainant to stifle the 
prosecution, he may recover the money so paid under this section (r); 
but not if no pressure or compulsion was exercised upon the accused (te). 
Where a plaintiff has a statutory right to recover money under this 
section, his claim should not be rejected on the ground that, upon a 
consideration of the whole circumstances, it is not equitable that the 
money should be repaid (x). 

Wrongful pasrment.—There is a class of cases which, though not 
directly bearing on this section, may be conveniently dealt with in this 
place. They are cases where money is paid in execution of a decree, 
and it is sought to recover back the amount on the reversal of the decree. 
In such a case the payment, though in the first instance lawful, becomes 
wrongful on the reversal of the decree (?/). The rule of law on this 
subject is that money paid under a decree cannot be recovered back in a 
fresh suit whilst the decree remains in force. But if the decree is 
reversed or superseded the amount paid under it is recoverable. And 
it has been held in effect by the Judicial Committee that a decree will 
be deemed to be superseded, though not actually reversed, if it was 
made pending an appeal to a higher Court from an antecedent 
decree on the same cause of action, and the latter decree is reversed 
by the appellate Court, and the order of reversal was intended to deal 
with all the rights and liabilities of the ])arties under it {z), the principle 


(0 Dulichand v. Jinmkishen Singh 
(1881) 7 Cal. 648; S. C. L. U. 8 I. 
A. QX 

(w) 8ee Forbes v. Sccrclarg of Stale for 
India. (1915) 42 Cal. 151, 154-155; 26 
I. C. 892. 

(v) Muthuvecrappa v, Famaswami 
(1917) 40 Mad. 285 ; 84 T. C. 401. 

(wO A mjndennessa Bibi v. Fahim Buksh 
(1915)42 Cal. 286; Bindeshari Frasadw 
LekkrajSahn (1916) 1 Pat. L. J.48,60-61; 


I. C. 711. 

(.r) Kanhapa ImI v. National Bank of 
India, U, (1922) L. H. 50 I. A. 162 ; 4 
l.ali. 284 ; 75 1. C. 7 ; A. I. K. 1923 P. C. 
114. 

(v) Bcr Car, Jogesh Chnndcr DuU v. 
Kali Churn Dull (1877) 3 Cal. 30, 38. 

(;) Shama Purshad Boy v. Hurro 
Purshad Foy (1865) 10 M. I. A. 203, 
followed by a majority of tho Full Bench 
in Jogesh Chunder DuU v. Kali Churn 
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being that where the main decree which is the basis of subsequent Ss. 72, 73. 
decrees is reversed the latter decrees, being subordinate and dependent 
decrees, are superseded (a). Sec Code of Civil Procedure, 1908, s. 140. 

Compare s. 86 of the Indian Trusts Act, 1882, which provides that 

where property is transferred in pursuance of a contract which is liable 

to rescission, or induced by fraud or mistake, the transferee must, on 

leceiving notice to that effect, hold the property for the benefit of the 

transferor, subject to repayment by the latter of the consideration 
actually paid. 


CHAPTER VL 


Of the Consequences of Breach of Contract. 


73.—Wten a contract has been broken {b), the party 

Compensation who sufiers by such breach is entitled to 

or loss or damage • p ,, 

caused by breach irom the party who has broken the 

of contract. ^ contract, Compensation for any loss or damage 

caused to him thereby, which naturally arose in the usual 

course of things from such breach, or Avhich the parties 

knew, when they made the contract, to be likely to result 
from the breach of it. 

Such compensation is not to be given for any remote and 
indirect loss or damage sustained by reason of the breach. 
When an obligation resembling those created by con- 
Compensation tract has been incurred and has not been dis- 
charge obligation Charged, any person injured by the failnrp 

resembling those 4.^*1. • *1-. ^ 

created by con- discharge IS entitled to receive the same 
_compensation from the party in default as 


DuU (1877) 3 Cal. 30. In the former 
of these cases there were several decrees 
for interest on a bond, in the latter for 
enhanced rent. The reversal of one of 
those decrees by the Privy Council was 
held to have superseded all other decrees 
obtained during the pendency of the 
appeal to the Queen in Council, so as to 
give a right for the recovery of the 
amount paid under them. 

(«) (1877) 3 Cal. 30, 37, 38. See 


Kish^n Sahai v. Bakhiawar Singh (1898) 
20 All. 237, where it was held that there 
was no such supersession of the decrees 
as in the Privy Council cases cited above. 

(b) This section is declaratory of the 
Common Law as to damages : Jajnal v. 
MooUa Dawood Sons d- Co. [1916] 
1 A. C. 175; 43 I. A. 6, 11; 43 Cal. 
493, 503 ; 31 I. C. 949. As to the 
recovery of interest by way of damages, 
see p. 432, below. 
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S. 73. if such person had contracted to discharge it and had 

broken his contract (c). 

Explanation ,—In estimating the loss or damage arising 
from a breach of contract, the means which existed of 
remedying the inconvenience caused by the non-performance 
of the contract must be taken into account. 

Illudrations. 

(a) A. contracts to sell and deliver 50 maunds of saltpetre to B. at a 
certain price, to be paid on delivery. A. l)rcaks liis promise. B. is entitled 
to receive from A. by way of compensation, the sum, if any, by which the 
contract price falls short of the price for wliicli B. might have obtained 50 
maunds of saltpetre of like quality at the time when the saltpetre ought to 
have been delivered. 

[Note.—Market rate.—Under a contract for the sale of goods the 
measure of damages upon a breach by the buyer is the difference 
between the contract price and the market price at the date of the 
breach. If the seller retains the goods after the breach, he cannot 
recover from the buyer any further loss if the market falls, nor is he 
liable to have the damages reduced if the market rises (d). 

Generally it is “ quite settled that on a contract to supply goods (c) 
of a particular sort, which at the time of the breach can be obtained 
in the market, the measure of the damages is the difference between 
the contract price and the market price at the time of the breach.** 
But the subject-matter of the contract may not be marketable. In 
that case tlie value must be taken as fixed by the price which actually 
has to be paid for the best and nearest available substitute : Hinde v. 
Liddell (1875) L. R. 10 Q. B. 265, 269 ; Elbinger Aciien-GescJlschaft v. 
Armstrong (1874) L. R. 9 Q. B. 473, 476. "Where no such substitiite 
is available, then if there has been a contract to resell them the price 
at which the contract was made will be evidence of their value; but 
if there has been no such contract, the market value may be estimated 
by adding to their price at the place where they were purchased the 

(c) Anrudh Kumar v. iMchhmi Chand kala^addalakshmi jPunnayya (1928) 116 
(1028)50AI1.818; lloI.C.lH; A.LR. I. C. 342; A. I. R. 1928 Mad. 1242. 
1928 All. 500. Cp. Mehr Chand v. Jugal K%shore~QuI<ib 

{d) Jamal v, MooUa Dawood Soyia <t- Singh (1923) 86 I. C. 317 ; 6 Lah. L. J 
Co, [1916] 1 A. C. 175; 43 I. A. 6; 416. 

43 Cal. 493; 31 I. C. 949. Collateral (r.) Including shares in a company, see 
circumstances will not alter tho general WiUiama Bros, v. Ed, T, Agius [1914] 
r»ilc : BoHsetti Venkatanaratjana v. Pel*- A. C. 610. 
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costs and charges of getting them to their place of destination, and 
the usual importer's profits : Bornes v. Hutchinson (1865) 18 C. B. N. S. 
445 ; 44 R. R. 563 ; ffHanlan v. G. W. By. Co. (1865) 6 B. & S. 484 ; 


Cooverjee Bhoja v. Rajendra Nath (1909) 36 Cal. 617 ; Hajee Ismail & 
Sons V. Wilson cfi Co. (1918) 41 Mad. 709, 715 ; 45 L C. 942 (ee). 

Again, if the buyer, after giving the seller time at his request, 

finally has to go into the market and buy at an advanced price, he 

may recover the whole difierence between the contract price and the 

price he actually paid: Ogle v. Bad Vane, Ex. Ch. (1868) L. R. 3 

Q. B. 272. “ The defendant, in efiect, bought forbearance, and must 

pay for it ’ : Willes, J., at p. 280. Accordingly the decisive date for 

fixing the damages is the last date to which the contract was extended : 

Kidar Nath-BekariLalv. Shimbhu Nath-Nandu Mai (1926) 8 Lah. 198; 

99 I. C. 812 ; A. I. R. 1927 Lah. 176. But where no such request has 

proceeded from the seller, the buyer is not entitled to anything more 

than the difference between the contract rate and the market rate at 

the date of the breach, though he may not have pressed for delivery on 

the due date ; Muthayamanigaran v. Lahhit Reddian (1912) 22 Mad. 

L. J. 413. Nor does time spent in survey of the goods postpone the 
date of breach (/). 

The fact that the buyer sustains no actual loss from the seller’s 


failure to deliver the goods is no ground for awarding merely nominal 
damages to the buyer. The buyer is entitled, as indicated by illustra¬ 
tion (a) to the section, to receive from the seller by way of compensa¬ 
tion the sum by which the contract price falls short of the price for 
which the buyer might have obtained goods of like quality at the 
time when they ought to have been delivered (g). 

“ Obviously value created for special purpose is irrelevant, and 
it is for this reason that the prices made by bulls and bears are of no 
use to us. If the market value is uncertain, then we must have 
recourse to such surrounding circumstances as aff’ect the probabilities, 
and among them to real prices proved about the time of due date. 
Now market price is to a great extent based on, and made up of the 
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{ee) As to the case of a buyer failing 
to accept goods made to his order and 
of such a kind that they have no market 
price, i?e Vic Mill [1913] 1 Ch. 183; in 
C. A. [1913] 1 Ch. 465, where the question 
was treated as being wholly on the 


facts, 

(/) Ramchandraltamvallahhv. Vassanji 
Sons <C- Co. (1921) 45 Bom. 129; 57 I. C. 
978. 

(j) Hajee. Ismail tfc Sons v. Wilson 
a* Co. (1918) 41 Mad. 709; 45 I. C. 942. 
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views of, tliosc engaged in a particular business and familiar with i!s 
incidents. These views are based not only on transactions in which 
a man may himself liavc been actually engaged, but also on the general 
rumour and reputation in the market. Therefore, a man may be a 
competent witness for the purpose of testifying to market value, 
though lie may not himself have been engaged in or carried through 
any dealing in the market at the particular date in question. We 
cannot then exclude from consideration any evidence on this point, 
merely because the deponent may not liimsclf have bought or sold 
on the due date " (h). 

Market rate : limits oS rule.—The market rate, however, is only a 
liresumptive test: it is the general intention of the law that, in giving 
damages for breach of contract, the party complaining should, so far 
as it can be done by money, be placed in the same position as he would 
have been in if the contract had been performed,'' and the rule as to 
market jirice is intended to secure only an indemnity ” to the pur¬ 
chaser. “ The market value is taken because it is presumed to be the 
true value of the goods to the purchaser." If he does not get his goods 
Ik* “ should rec('ive by way of damages enough to enable him to buy 
similar gooils in the open market. Similarly, when the delivery of 
goods purchased is delayed, the goods are presumed to have been at 
the time they should have been delivered worth to the purchaser what 
lie could then sell them for, or buy others like them for, in the open 
market, and when they are in fact delivered they are similarly pre¬ 
sumed to be, for the same reason, worth to the iiurchaser what he could 
then sell for in that market." There is an important exception “ if in 
fact the purchaser, when In* obtains possession of the goods, sells them 
at a price greatly in advance of the then market value." In such a case 
he must allow for the proilt he actually makes and can recover only his 
actual loss ; otherwise he would be placed in a better position than if 
the contract had been }>erformed. So the law is explained by the 
Judicial Committee in llVW/zc/n?. v. Cliicoufimi Pulp Co, [mi] A. C. 
JOl, J()7, JII8 (i). Cp, the Brilish IVetttinghouse, Etc., Co.^s Casc^ 


{h) kShridhan Gopinafit v. Gordhumhs 
GoL-ifhhs (I90-J) Bum. 2ar>, 230. In 
the first seiiteuco “ purpose ” appears to 
be a misprint for “ purposes.'* 

(0 Note that this was a ease, not 


of deliverv withheld, but of doliverv 
delayoil ” : per Lonl Dunedin, [1014] 
A. C. o22. As to what are called acci¬ 
dental eirt'nmstanees ns between seller 
and buyer, see p. 423. below. 
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p. 421, below. Still less is there a fixed rule in the less simple case of 
wrongful conversion of a principal's goods by his agent (j). 

A. agrees to purchase B.’s house at Rs. 5,500. A. afterwards 
refuses to complete the purchase. The house is then sold by auction 
in execution of a decree against B., and realises Rs. 3,100 net. B. is 
entitled to receive from A. by way of compensation Rs. 2,400 : Mokunlal 
Tribhmvandas v. Cliiimlal Harinarayan (1902) 4 Bom. L. R. 814 ; 
Nabinchanira v. Krishna (1911) 38 Cal. 458. 


Where the defendant contracted to deli^'er to the plaintiff at 
Bombay 1,000 tons of a certain species of coal from February to June, 
and failed to deliver any of the coal, and no purchase was made by 
the plaintiff against the defendants contract, and there was practically 
no coal in Bombay of the description contracted for at the dates 
at which delivery should have been given, the Court received in 
evidence a statement produced by the plaintiff showing the rates at 
which he had during the contract period settled certain contracts for 
the same coal with other persons, to ascertain the actual value of 


the coal on the dates of the breach : Jaghomundas v. Nusserwanji 
(1902) 2C Bom. 744.] 


(b) A. hires B. s ship to go to Bombay, and there take on board, on the 

first of January, a cargo which A, is to provide, and to bring it to Calcutta, 

the freight to be paid when earned. B.'s ship does not go to Bombay, but 

A. has opportunities of procuring suitable conveyance for the cargo upon 

terms as advantageous as those on which he had chartered the ship. A. 

avails himself of those opportunities, but is put to trouble and expense in 

doing so. A. is entitled to receive compensation from B. in respect of such 
trouble and expense. 


[Note. A. contracts with. B. to provide a ship on a certain day 
to receive a cargo of coal to be carried to Havre. A. fails to provide 
the ship in time, and B. has to charter vessels at an advanced freight 
and also buy coal at a higher price. B. can recover from A. the 
increase of price as well as the increase of freight, unless A. can show 
that, by reason of a corresponding increase in the market price at the 
port of delivery or otherwise, the loss is compensated wholly or in 
part. Featherston v. Wilkinson (1873) L. R. 8 Ex. 122. A. contracts 
with B. to sell and deliver goods which on the day appointed for delivery 
are worth Rs. 80 per ton. They are delivered later on a day when they 
are worth only Rs. 50 per ton, but meanwhile A. has sold them for 

ij) Tadi Sarreddi v. Chdamcherla Brahmayya, 115 I. C. 153 ; A. I. R IQog 

1162. 
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Rs. 70 per ton. A. is entitled to damages only for his actual loss of 
Rs. 10 per ton: Wedlmm v. Chicoutimi Pulp Co. [1911] A. C. 301 

(see p. 408, above).] 

«■) A. contracts to buy of B., at a stated price, 50 maimds of rice, no 
time I.cing fix<d for delivery. A. afterwards informs B. that he will not 
accept the rice if tendered to him. B. is entitled to receive from A., by way 
of compensation, the amount, if any, l.y which the contract price exceeds that 
which B. can obtain for the rice at the time when A. informs B. that he will 

not accept it. 

[Note.—Where no time fixed for delivery.—If in the case put above 
A. gave notice to B. that he would not take delivery beyond a certain 
date, and delivery is not made within that time, the measure of damages 
would be the difference between the contract price and the market 
price on that date : Garn i Dalt v. Nanik Ram (1916) 14 All. L. J. 597 ; 

35 I. C. 203.] 


(d) A. contracts to buy B.'s ship for 00,000 rupees, hut breaks his 
proini,se. A. must pay to B., by way of compensation, the excess, if any, 
of the contract price over the price which B. can obtain for the ship at the 

time of the breach of promise, 

(e) A., the owner of a boat, contracts with B. to take a cargo of juto 
to i\firzapur for sale at that place, starting on a specified day. The boat, 
owing to some avoidable eaiise, does not start at the time appointed, whereby 
the arrival of the cargo at Mirzapur is delayed beyond the time when it 
would have arrived if the boat had sailed according to the contract. After 
that date, and before the arrival of the cargo, the price of juto falls. The 
measure of the compensation payable to B. by A. is the difference between 
tlic price which 15. could have obtained for the cargo at Mirzapur at the 
time when it would have arrived if forwarded in due course and its market 
price at the time when it actually arrived. 


[Note.—Late delivery.—There is not any general rule that damages 
cannot be recovered for loss of market on a voyage by sea : wherever 
the circumstances admit of calcidations as to the time of arrival and 
the probable fluctuations of the market being made with the same 
degree of reasonable certainty in the case of a sea as of a land transit, 
there can be no reason why damages for late delivery should not be 
calculated according to the same principles in both cases ” : Dunn 
v. Buchiall Bros. [1902] 2 K. B. CM, G22, C. A. per Cur., holding that 
the earlier decision of the C. A. in The Parana (1877) 2 P. Div. 118, 
had not laid down anything to the contrary. It must depend on the 
circumstanccsj including the character of the navigation undertaken, 
what amount of reasonable anticipation can be held practicable. 
Modern commerce tends to become more certain by sea no less than 
by land, and perhaps in a more marked degree.] 
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(f) A. contracts to repair B. s house in a certain manner, anti receives 

payment in advanee. A. repairs the house, but not according to contract. 

B. is entitled to recover from A. the cost of making the repairs conform to 
the contract. 


(g) A. contracts to let his ship to B. for a year, from the first of January, 
for a certain price. Freights rise, and on the first of January the liirc obtain¬ 
able for the ship is higher than the contract price. A. breaks liis promise. 
He must pay to B., by way of compensation, a sum equal to the difference 
between the contract price and the price for which B. could hire a similar 
ship for a year on and from the first of January. 

(h) A. contracts to supply B. with a certain quantity of iron at a fixed 
price, being a liigher price than that for which A. could procure and deliver 
the iron. B. wrongfully refuses to receive the iron. B. must pay to A., by 
way of compensation, the difference between the contract price of the iron 
and the sum for which A. could have obtained and delivered it. 


[Note.—DeUvery by instalments—Anticipatory breach.— If the iron 
was to be delivered by instalments at certain dates, e.(j., at the end 
of the three months of September, October, and Xovember, the 
measure of damages is the sum of the differences between the contract 
and the market price of the several instalments on the respective final 
days for performance : Brown v. Muller (1872) L. R. 7 Ex. 319 ; and 
the same rule is applied where the seller, before the expiration of the 
whole time for performance, has refused to complete the contract, and 
the buyer has treated the refusal as an immediate breach (see pp. 287, 
288, above), unless the seller can show that the buyer could have 
obtained a new contract on better terms: Roper v. Johnson (1873) L. R. 
8 C. P. 167 ; Krishna Jute Mills Co. v. bines (1911) 21 Mad. L. J. 182. 

If ^ vendor has a specified time allowed to him to deliver goods 
(the option was to deliver in August or September), and before the 
expiry of that time he gives notice to the purchaser that he will be 
unable to perform the contract, and the purchaser does not rescind 
the contract (as he may do under s. 39), the measure of damages is 
the difference between the contract price and the market price on 
the last day of the period limited {i.e., in this case the last day of 
September): Mackertich v. Nobo Coomar Roy (1903) 30 Cal. 477, 
following Leigh v. Paterson (1818) 8 Taunt. 540, 20 R. R. 552. If the 
contract is for delivery in August and September, the damages are 
distributable according to Brown v. Muller: Cooverjee Bhoja v. 
Rajendra Nath (1909) 36 Cal. 617. If the contract is for sale of a 
certain quantity of goods, and it is stipulated “ shipments to be made 
by steamers during July to December, . . . the agreement to be 
construed as a separate contract is respect of each shipment,” the 
instalments must be deemed to have been intended to be distributed 
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are distributable according to Byoicu v. ISIidlcv .* BilasiTcziu v. Gubbciy 
(1910) 1:$ Cal. 30:1; 33 I. C. 1. 

A., a stockbroker, closes the account of a client, B., prematurely 
and without instructions, instead of carrying it over to the next settle¬ 
ment, as on the facts and the true construction of their agreement 
lie ouglit to liave done. B. informs A. that he insists on the perform¬ 
ance of the contract. A. cannot claim to have the damages assessed 
with reference to the ])rice of stocks at the date of closing the account, 
but B. is entitled to claim damages assessed according to the prices at 
the tiate fixed for performance ; quare whether according to the 
higliest price reached in the interval: Michael v. Hart dc Co. [1902] 
1 K. B. 182, C. A.] 

AVitli regard to several deliveries under one contract, where the 
defendant agreed with the ])laintift' to purchase from him gunny bags, 
of wliich delivery was to be given at certain stated times, and the 
debmdant failed to take delivery, it was held that the proper measure 
of damages was the difference between the contract price and the 
market price at the dates of failure by the defendant to take delivery : 
Cohen v. Casnim }\ana (1870) 1 Cal. 264. 

(i) A. dclivois to R., a conunon carrier, a macluno to be conveyed 
without delay to A.'s mill, informing B. that this mill is stopped for want 
of tlic machine. B. unreasonably delays the delivery of tho maehine, and 
A., in consequence, loses a prolitablo contract with the Government. A. is 
entitled to receive from B., by way of compensation, the average amount 
of profit wliich would have been made by the working of the mill during the 
time that delivery of it was delayed, but not the loss sustained through tho 
loss of the tJovernment contract. 


[Note.—Notice of special circumstances. —The fact^ in Hadley v. 
Baxeudale, 9 Ivx. 311, 96 B. R. 712, were somewhat like these, except 
that the defendants did not know that the plaintitfs’ mill was stopped 
for want of part of tlie macliinery which they were to supply. They 
were held not liable for loss of profit. It may be collected from the 
judgment that with knowledge they would have been liable. As to 

tlie general rule tlu're laid down sec the commentarv below. The 

* 

loss of profits on a contract of which the defendant had not notice is 
clearly too remote. But wliere the defendant failed to supply an 
essential part of a machiiu' which the plaintiff, to his knowledge, was 
under contract to supply to a third person, and the plaintiff, by the 
defendants dcdault, lost the benefit of that contract, the defendant 
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was held liable both for the loss of profit and for the plaintiffs charges 

in making other parts of the machine : Hydraulic Engineerinq Co. v. 
McHaffie (1878) 4 Q. B. Div. 670. 

B. delivers to A. several cases of machinery to be carried by sea 

from Bombay to Karachi for the purpose of building a mill. On 

arrival at Karachi one of the cases, containing indispensable parts of 

the machinery, is not to be found. A. knew that the cases contained 

machinery, but did not know the specific contents of each case. A. is 

liable to pay B. by way of compensation the value of the lost case, 

freight and interest, but not the profits lost by the mill not having been 

set up at the time intended. (See British Columbia SaunniU Co. v. 
Nettleship (1868) L. R. 3 C. P. 499.) 

A. , who makes a business of collecting and forwarding telegrams, 
contracts with B. to forward a ciphered cable message from Calcutta to 
X., who is B. s correspondent in Loudon. The message conveys no 
meaning on the face of it. A. negligently fails to forward the message 
in due time, and B. loses the profits which he would have made if X. 
had duly received and acted upon it. A. is not liable to B. for these 
profits, as he had no means of knowing what would be the consequences 
of a breach of his contract: Saunders v. Stuart (1876) 1 C. P. D. 326.] 

(j) A., liaving contracted with B. to supply B. witli 1,000 tons of iron 
at 100 rupees a ton, to be delivered at a stated time, contracts -with C. for 
the purchase of 1,000 tons of iron at 80 rupees a ton, telling C. that he does 
so for the purpose of performing his contract with B. C. fails to perform 
his contract with A., who cannot procure other iron, and B., in consequence, 
rescinds the contract. C. must pay to A. 20,000 rupees, being the profit 
Avhich A. would have made by the performance of his contract with B. 

[Note.—Notice of contract of resale.— If C. only knew generally that 

A. wanted the iron for resale he would not be entitled to damages 

beyond the difference between the contract price and the market price 

at the date of the breach : Thol v. Henderson (1881) 8 Q. B. D. 457. If 

there is no market price the measure of damages is the difference 

between the re-sale price and the contract price ; Patrick v. Russo^ 

British Grain Export Co. [1927] 2 K. B. 535 {Thol v. Henderson is not 
cited). 

B. , having contracted with a shipowner, X., to supply coal to his 
steamers, enters into a contract with A., a colliery owner, for coal. 
The coal is expressly stated to be for shipment in X.’s steamers. A. 
fails to deliver coal to B. in time, and a ship of X.’s is delayed in conse¬ 
quence. X. sues B. and claims large damages : B. defends the action 
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B. for the costs reasonahly incurred by B. in defending this action, as 

well as for the damages and taxed costs therein : Agius v. G. W. 

Colliery Co. [181(9] 1 Q. B. 413, C. A.; Hammond c£ Co. v. Bussey (1887) 

20 Q. B. Div. 79 (/, ). See notes on pp. 420,421. below. In cases of this 

class the .seller mav be liable not only for damages and costs directly 

% 

incurred bv the original buyer, but for damages and costs for which 

♦ * 

that buyer has become liable through one or more successive warranties 
on subsequent sales. Sec the additional illustration following ill. (1).] 

(k) A. contracts witli B. to make and deliver to B., by a fixed day, for a 
spccifie<I price, a certain piece of machinery. A. docs not deliver the piece of 
rnachinerv at the time specified, and, in consccjueiicc of this, B. is obliged to 
procure another at a liighcr price than that whicli he was to liave paid to A., 
and is prevented from performing a contract which B. had made with a 
third person at the time of his contract with x\. (but which had not been 
communicated to A.), and is compelled to make compensation for breach of 
that contract. A. must pay to B., by way of compensation, the difference 
between the contract price of the piece of machinery and the sum paid by 

B. for another, but not the sum paid by B. to the third person by way of 
compensation. 

(l) A., a builder, contracts to erect and finish a house by the first of 
January in order that B. may give possession of it at that time to C., to 
whom B. has contracted to let it, A. is informed of the contract between B. 
and C, A. builds the house so badly that, before the first of January, it 
falls down, and has to be rebuilt bj' B., who, in eonsequence, loses the rent 
which he was to have received from C., and is obliged to make compensation 
to C. for the breach of his contract. A. must make compensation to B. 
for the cost of rebuilding the house, for the rent lost, and for the compensation 
made to 0. 

[The following additional illustration is taken substantially from the 
headnotc to Kaftler <{• Cohen v. l:ilaionski [1928] 1 K. B. 78 :— 

B., a wholesale furrier, bought some dyed rabbit skins from A. for the 
purpo.se, as A. knew, of making them into fur collars. B., having made the 
fur collars, resold to C., C. resold to D., and 1). to E., a draper. 

K. then sold a coat, with one of those fur collars attached, to F., a customer, 
for her own wear, F, developed ‘‘ fur dermatitis,” owing to antimony in 
the fur. F. sued E. for damages for breach of warranty on the sale of the 
coat. K. gave notice of the aetion to D., D. to C., C. to B., and B. to A. F. 
recovered judgment for damages and costs. E. claimed this sum, together 
with his own costs, from 1)., who paid the amount and recovered it from 

C. , together with a further sum for his costs. C. claimed from B., and B. 
paid him and sued A. for £099 damages for breach of the original warnmty 
on sale of the skins. 

The Court, having found as a fact that E. had acted reasonably in 
defending the original action by F., held that B. was entitled to recover fixun 
A. (1) the damages recovered in the original aetion by F.; (2) the costs 
of both .sides in that aetion; and (3) a sum in respect of costs incurred by 
themselves and C. and D. respectively in connection with the claims against 
them.] 


(A) The judgments in these eases overrule or supersede some earlier decisions. 
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[Note.—Notice of special circumstances.— In Jaques v. Millar 


(1877) 6 Ch. D. 153 (^), it was teld that where an intending lessor knew 
that the lessee wanted the premises for a certain trade, and refused to 
deliver possession for several weeks after the lessee was entitled to it, 
the lessee could recover for the estimated value to him of the possession 
during that time. There was another point on the question whether, 
under the Statute of Frauds, there was any enforceable agreement at 

all; on that point the case is overruled : Marshall v. Berridge (1881) 
19 Ch. Div. 233.] 


(m) A. sells certain merchandise to B., warranting it to be of a particular 
quality, and B., in reliance upon this warranty, sells it to C., with a similar 
warranty. The goods prove to be not according to the warranty, and B. 
becomes liable to pay C. a sum of money by way of compensation. B. is 
entitled to be reimbursed this sum by A. (m). 


[Note. Warranty. —A., a stevedore, agrees with B., a shipowner, 
to discharge the cargo of his ship, and B. agrees to supply all necessary 
and proper chains (among other gearing) reasonably fit for that purpose. 
A chain supplied by B. is defective and breaks in use, and Z., a workman 
of A.’s, is thereby hurt. Z. sues A. under the English Employers’ 
Liability Act, and A. settles the action by paying Z. a compensation 
which is admitted to be reasonable. B. is liable to make good to A. 
the compensation which A. has paid to Z. as damages naturally result¬ 
ing from B.’s breach of his warranty. A. was entitled as between him¬ 
self and B. to rely on B.’s warranty, though such reliance was no excuse 
for A. as against Z.: Mowh'ay v. Merryweather [1895] 1Q. B. 640, C. A. 

A. sells a cow to B., whom he knows to be a farmer, and likely to 
put the cow in a herd, with a warranty that she is free from foot and 
mouth disease. The cow in fact has the disease and communicates 
it to other cows with which she is placed, and several of them die. B. 
can recover from A. the whole loss, and not only the value of the 
cow sold, and it is immaterial whether A. gave the warranty in good 
faith or not: Smith v. Green (1875) 1 C. P. D. 92. 

A. agrees to recommend a broker to Z. and recommends Q., who 
is an undischarged bankrupt. A. does not know this, but could have 



{l) Followed, Ma Enin Yi v. Chew 
Whee Skein (1925) 90 I. C. 635 ; A. I. R. 
1925 Rang. 261. 

(m) If the goods, being food, are so 
bad that B., relying on the •wananty 
without negligence incurs a fine under 


a Public Health Act, and loses trade by 
reason of the conviction, B. can recover 
damages for the fine and costs and the 
loss of trade : Oointat v. Myham dh Son 
[1913] 2 K. B. 220. 
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ascertained it by reasonable inquiry. Z. on the strength of A. s 
reconiinenclation entrusts money for investment to Q., who misappro¬ 
priates it. If A.’s agreement amounted to a contract, he has warranted 
the use of reasonable diligence in recommending a broker, and the 
measure of damages in an action by Z. against A, is the sum entrusted 
by Z. to Q. and misappropriated : De la Bere v, Pearson, Ltd. [1908] 

1 K. B. 280, C. A. (n)-] 


(n) A. contracts to pay a sum of money to B. on a day specified. A. 
docs not pay the money on that day ; B., in consequence of not receiving 
the money on that day, is unable to pay his debts, ami is totally ruined. 
A. is not liable to make good to B. anything except the principal sum ho 
contracted to pay, together with interest up to the day of payment. 


[Note.— Delay in payment of money. —Settled law, but treated as 
anomalous. The law does not regard collateral or consequential 
damages arising from delay in the receipt of money”: Per Cwr., 
Graham v. Campbell (1878) 7 Ch. Div. at p, 494. As to the liability 
to pay interest see pp. 429-432, below. A. gives an ijara paita of 
certain property to B. It is a condition of the patta that B. should 
pay to the superior landlord the rent which A. was bound to pay to 


him. B. fails to pay the rent. The superior landlord thereupon sues 
A. for the rent, and, in execution of the decree obtained by him in the 
suit, the tenure is sold. B. is not liable to A. for the loss of the pro¬ 
perty, for A. could have paid the rent on default by B., and saved the 
property from sale: Girish Chandra v. Kunja Behari (1908) 35 Cal. 683.] 


(o) A. contracts to deliver 50 maunds of saltpetre to B. on the first of 
January at a certain price, li. afterwards, before tho first of Jnnuar)', 
contracts to sell the saltpetre to 0. at a price higher than tho market price 
of tlie first of-lanuary. A. breaks his promise. In estimating tho compensa¬ 
tion payable by A. to B., the market price of tho first of January, and not tho 
profit wliich wouUf have arisen to B. from the sale to C., is to be taken into 
account. 


[Note .—But a contract to resell at an advanced price is evidence, 
if not contradicted, of advance of market value : Engcll v. Fitch (1869) 
L. R. 4 Q. B. 659, Bx. C1i. The sale was of real estate, and the vendors 
had failed, not to sliow title, 1)tit to obtain possession, which they 
might have done.] 

(p) A. contracts to sell and deliver 500 bales of eotton to B. on a fi.xed 
day. A. knows nothing of B.'s mode of conducting his business, A. breaks 
his promise, and B., having no cotton, is obliged to close his mill. A. is not 
responsible to B. for the loss caused to B. by tho closing of tho mill. 


(h) The doubt of ono member of tho in tho facts which it is not thought useful 

Court was due to a nnnor complication to reprodnee hero. 
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(q) A. contracts to sell and deliver to B., on the first of January, certain 
cloth which B. intends to manufacture into caps of a particular kind, for 
which there is t o demand, except at that season. The cloth is not delivered 
till after the appointed time, and too late to be used that year in making 
caps. B. is entitled to rec..'ive from A., by way of compensation, the differ¬ 
ence between the contract price of the cloth and its market price at the time 
of delivery, but not the profits which he expected to obtain by making caps, 
nor the expenses which he has been put to in making preparation for the 
manufacture. 

[Note.—Loss o! profits on breach of contract. — Wilson v. Lane. & 
Yorhs. R. Co., 9 C. B. IST. S. 632,127 R. R. 814, followed by the Court of 
Appeal, Schulze v. G. E. R. Co. (1887) 19 Q. B. Div. 30, and approved 
by the Judicial Committee, Wertheim v. Chicoutimi Pulp Co. [1911] 
A. C. 301, 308. The market price means here the price as diminished 
by the want of demand consequent on the season being past. 

A tailor, expecting to make large profits on the occasion of a 
festival that is to be held at a certain place, delivers a sewing machine 
and a cloth bundle to a railway company to be conveyed to that 
place, and through the fault of the company’s servants they are not 
delivered until after the conclusion of the festival. The company had 
no notice of the special purpose for which the goods were required. 
The tailor is not entitled to damages for the loss of profits nor for 
his expenses incidental to the journey to that place and back, as 
such damages could not have been in the contemplation of the parties 
when they made the contract, nor can they be said to have naturally 
arisen in the usual comse of things from the breach : Madras Railway 
Co. V. Govinda Ran (1898) 21 Mad. 172 (o). If the company had 
known that the tailor wanted to use his goods for profit at the festival, 
it would be liable to him for the estimated loss of profit, and it would 
not be necessary for him to prove in detail what profit he expected 
to make: Simpson v. L. & N. W. R. Co. (1876) 1 Q. B. D. 274.] 

(r) A., a shipowner, contracts with B. to convey him from Calcutta 
to Sydney in A.’s ship sailing on the first of January, and B. pays to A., 
by way of deposit, one-half of his passage money. The ship does not sail 
on the first of January, and B., after being, in consequence, detained in 
Calcutta for some time, and thereby put to some expense, proceeds to 
Sydney in another vessel, and in consequence, arriving too late in Sydney, 
loses a sum of money. A. is liable to repay to B. his deposit with interest, 
and the expense to which he is put by his detention in Calcutta, and the 
excess, if any, of the passage money paid for the second ship over that agreed 
upon for the first, but not the sum of money which B. lost by arriving in 
Sydney too late (p). 


(o) See also Fazal Ilaki v. East Indian {p) This illustration does not affect 
Rly. Co. (1921) 43 All. 623 ; 64 I. C. 868. the rule as to measure of damages where 
i.c, 27 
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S. 73. [Note.—No notice of special circumstances. —Here, and in several 

of the foregoing illustrations, it is assumed that A. has no defence 
to B.’s action on the contract; and in this illustration it seems to be 
assumed that A. does not know B. s particular reason for wanting to 
be at Sydney by a certain date. A. contracts to sell by description 
to B. suliihmic acid commercially free from arsenic. A. does not know 
what B. wants the acid for. B. receives sulphuric acid from A, under 
the contract, and uses it in producing a kind of sugar used by brewers. 
The acid is, in fact, not free from arsenic, the sugar manufactured with 
it is deleterious and useless, and B. incurs liability to his customers, 
and the goodwill of his business is diminished in value and other goods 
of B.’s are spoilt by being mi.xed with this acid. B. is entitled to 
recover from A. only the price of the acid and the value of the goods 
spoilt: Bostock & Co, v. Nicholson d: Sons [1904] 1 K. B, 725.] 

Remedy provided by this section not the only remedy for breach of 
contract. —Where, under a contract of sale, the property in the goods 
has passed to the buyer, and the buyer wrongfully neglects or refuses 
to pay for the goods according to the terms of the contract, the seller 
may, at his option, either sue for the price of the goods or for damages 
for non-acceptance. The present section prescribes the method of 
assessing the damages, and it does not take away the right of a seller 
to maintain an action for the price where the property in the goods 
has passed to the buyer (q). See Sale of Goods Act, 1893, ss. 49 and 50. 


Rule in Hadley c. Baxendale.— The illustrations to this section 
were obviously considered of special importance. We have thought 
that several of the Bnglish and recent Indian decisions would be most 
usefully dealt with by stating them in the form of additional illustra¬ 
tions and inserting them, distinguished by inclusion within square 

brackets and by the reference to the report of each case, in the places 
which seemed most appropriate. 


The text of the section is in substance itlentical with tlie draft of 


the Law Commissioners, and so are the illustrations as far as they go, 
though the number originally proposed was greater. The intention 
was plainly to affirm the rule of the Common Law as laid down bv the 

... V 


the contract is for tho sale of goods : 
Kandappa Mudaliar v. Muthustvami 
Myyar (1926) 50 Mad. 04 ; 09 T. C. dO') . 
A. I. n. 1027 Mad. 00. 


(?) P. n. a- Co. V. Bhaiju'ondas (1000) 
34 Bom. 102; Fiulay, 4/mi> mtd Co. v. 
J^adhakissen (1000) 36 Cal. 736. 
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Court of Exchequer in the leading case of Hadley v. Baxendale, now 
more than seventy-five years ago. That rule, expressly and carefully 
framed (r) to be a guide to judges in directing juries, was as follows : 

“ Where two parties have made a contract which one of them has 
broken, the damages which the other party ought to receive in respect 
of such breach of contract should be either such as may fairly and 
reasonably be considered arising natiu’ally, i.e., according to the usual 
course of things, from such breach of contract itself, or such as may 
reasonably be supposed to have been in the contemplation of both 
parties at the time they made the contract as the probable result of 
the breach of it. Now, if the special circumstances under which the 
contract was actually naade were communicated by the plaiutifi’s to 
the defendants, and thus known to both parties, the damages resulting 
from the breach of such a contract, which they would reasonably 
contemplate, would be the amount of injury which would ordinarily 
follow from a breach of contract under these special circumstances so 
known and communicated. But, on the other hand, if these special 
circumstances were wholly unknown to the party breaking the contract, 
he, at the most, could only be supposed to have had in his contempla¬ 
tion the amount of injury which would arise generally, and in the 
great multitude of cases not affected by any special circumstances, 
from such a breach of contract. For, had the special circumstances 
been known, the parties might have si^ecially provided for the breach 
of contract by special terms as to the damages in that case ; and of 
this advantage it would be very unjust to deprive them ” (ii). 

The Court which gave judgment in Hadley v. Baxendale was a very 
strong Court; and the rule laid down by it is in harmony with many 
other rules in our law which fix the measure of liability by the standard 
of what was known to the defendant, or ought to have been then and 
there known to a reasonable man in his circumstances. As formulated, 
the rule has two branches. First, the party breaking a contract is 
liable for damages arising “ according to the usual course of things ” ; 
secondly, he is liable, or also liable, for such as may reasonably be 
supposed to have been in the contemplation of both parties at the time 
they made the contract as the probable result of the breach of it.” 

(r) See 4 H. & C. 247 ; 143 R. R. 600. passage is amended in accordance with 

(s) Hadley v. Baxendale (1854) 9 Ex, the report in 23 L. J.). 

341, 354; 96 R. R. 742, 753 (where one 
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But, as Lord Birkenhead, when a junior at the Bar, correctly pointed 
out, the first branch is in truth only a specification of the simpler 
cases under the second ; for the natural and ordinary consequences of 
an event—namely, such as can be foreseen without any special informa- 
—jirc always assumed to be in the contemplation of reasonable 
men, and it is no excuse for a man to say that he failed to think 
reasonably or did not think at all (/). This view seems to be borne out 
})y a remark of Lord Bowen when a member of the Court of Appeal. 

“ \ person can only be lield to be responsible for such consequences 
as may be n*asonablv supposed to be in the contemplation of the parties 
at th(» time of making the contract. That is the principle really at 

the bottom of IlaiUcfj v. Baxemhlc {//). 

Another eminent Judge projiosed a still further simplification. 
Why need we bring in the consideration of what the parties contem¬ 
plate ? “ In my opinion,*' he said, “ the parties never contemplate 

a breach, and the rule should rather be that the damage recoverable is 
such as is the natural and probable result of the breach of contract (c). 
But, with great respect, this would not really simplify the matter. 
For there is no universal definition of what is meant by " natural 
and probable " ; and when we ask what is to be deemed natural 
and probable in a given case there seems to be no better way of fixing 
it than by reference to the judgment of a reasonable man having the 
means of information tlum and there available. In other words, 
those consequences arc natural and probable in a legal sense which 
the parties in fact contemplate, or woidd as reasonable men contem¬ 


plate. 

There was at one time considerable authority for saying that, as 
to damages which could not be foreseen without information of special 
circumstances, notice of any such circumstances at the time of entering 
into the contract wouUl not sullice to make the defendant liable, but 
there must be in eft'ect, if not in terms, an undertaking to answer for 
resulting special damage (yc). But this view was afterwards distinctly 
rejected by the Court of Appeal in England. ‘‘ It cannot be said that 
damages are granted because it is part of the contract that they shall 


(0 (1900) L. Q. H. xvi. 275, 399. 

(») Grt^hat-Borgnitt v. Nugent (1885) 15 
Q. R. Div. 85. 92. 

(r) Cotton L..1. in McMahon v FiiU 
(1881) 7 q. B. Div. at p. 597. 


(tr) Horne v. Midiand B, Co. (1873) 
L. R. 8 C. P. 131. Ex. Ch.; see ospocially 
the jiuliimont of Rlaokhurn .T. AVilles J. 
hail more tl\ai\ onoi' intimatinl a like 


opinion. 
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be paid ; it is tbe law which imposes or implies the term that upoa 
breach of a contract damages must be paid ” (x). Even without this 
authority the opinion in question could not be entertained in British 
India, being inconsistent with the plain terms of the section. Further 
discussion of it would, therefore, be useless here (y). See notes to 
illustrations (h) to (j) above. 

So far as practicable, " a person with whom a contract has been 
broken has a right to fulfil that contract for himself as nearly as may be, 
but he must not do this unreasonably or oppressively as regards the 
other party, or extravagantly/’ It is even his duty to take all reaeion- 
able steps to mitigate the loss consequent on the breach ; and then the 
effect in actual diminution of the loss he has suffered may be taken into 
account, and this apart from the question whether it was his duty to 
act {z). ‘‘ The question must always be whether what was done was 

a reasonable thing to do, having regard to all the circumstances/’ and 
one test is what a prudent person uninsured,” f.e., not having a 
claim for compensation or indemnity on any one, would do under the 
same circumstances ” (a). It is not a reasonable thing, for example, 
to hire a special train to save an hour or so of time when there is no 
particular reason for being at one’s destination at a certain hour; 
and expense so incurred cannot be recovered as damages (a). If a 

cocks in vol. ii.). 

(y) In Keskavlal Brothers cb Co. v. 
Diivanchand cfc Co. (1923) 50 I. A. 142, 
152; 47 Bom. 563; 74 I. C.390; A.I.R. 
1923 P. C. 105, the dicta now cited 
seem not to have been before Lord 
Atkinson when, delivering the judgment 
of the Judicial Committee, he said: 
“ The authorities in England seem to go 
to the length of holding that notice to 
C. of the special purpose for which A. 
requires the goods is not enough ; that 
to make C. liable for the additional 
damage he must have, expressly or 
implied, contracted to run the additional 
risk ” citing {Horne v. Midland Ry. Co. 
(1874) L. R. 8 C. P. 131), note (mj) above. 

(z) British WestinghousCy dec. Co. v. 
Underground Electricy <kc. Co. [1912] A. C. 
673, see per Lord Haldane at p. 689. 

(a) Be Blanche v. L. ds N. W. R. Co. 
(1876) 1 C. P. Div. 286, per James L.J. at 


(a;) Hydraulic Engineering Co. v. 
McHaSie (1878) 4 Q. B. Div. 670, 677. 
per Cotton L.J. The party “ does not 
enter into a kind of second contract to 
pay damages ” : Bramwell L.J. at p. 674. 
“ An agreement to pay damages does not 
form part of the contract ” : Brett L.J. 
at p. 676. This is conhrmed by Hammond 
<t' Co. v. Bussey (1887) 20 Q. B. Div. 79 ; 
see especially per Bowen L.J. at p. 97 ; 
and the later case of Agius v. Great 
Western Colliery Co. [1899] 1 Q. B. 413, 
assumes the opposite opinion to be 
untenable. The learned editors of Maync 
on Damages, in which book the theory 
of an auxiliary contract to pay special 
damages appears to have been first pro¬ 
pounded, do not seem to us to have 
succeeded in explaining away these 
decided and unanimous utterances; 
neither do the learned editors of Smith’s 
Leading Cases (notes to Vicars v. Wil’ 
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buyer disappointed of his goods eaii buy in the market at a sum equal 
to or less than the contract price, he has suffered no loss and can 
recover nothing (under English law merely nominal damages) (6). 

In England the Sale of Goods Act, 1893 (c), provides as 
follows : - 

‘'(1) When* the sidler wrongfully neglects or refuses to deliver 
the goods to the buyer, the buver may maintain an action against the 
seller for damages for non-d(diverv. 

(2) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events, from the seller’s 
breach of contract. 

“(3) AVhcrc there is an available market for the goods in 
question, the meavsure of damages is prima facie to be ascertained by 
the difference between the contract price and the market or current 
price of goods at the time or times when they ought to have been 
delivered (d), or, if no time was fixed, then at the time of the refusal 
to deliver.” 

S. 57 of the Indian Sale of Goods Act follows sub-s. (1) of the 
section now quoted, but does not add to or amend s. 73 of the 
(^ontiact Act. The other sub-sections, though not of positive authority 
in Britisli India, may b(‘ useful as a compendious and well considered 
stat(*ment of the existing rule. 

As to the difference between contract and market price, it may be 
regarded as an ajjplication of the principle last stated as to the dis¬ 
appointed ])artv's right to fulfil the contract himself at the defaulting 
party s cost, so far as it can reasonably be done ; and on this very 
principle the rule is not literally applied in the case of an anticipatory 
breach by repudiation of the contract (c). 

In the absence of any more specific rule applicable to the case, 
damages for the breach of a contract to perform any specified work are 
to be assessed at the pecuniary amount of the difference between the 


p. 309, and Mellish L.J. at p. 313; 
approved by Jud. Comm, in Krie Coutih/ 
Nattiral Gas, rf-c. Co. v. Carroll [1011] 
A. C. 105. 

( 6 ) ErieCounly,d‘C.Co.'sCa.t€M9inoio. 

(c) Sect. 50. 

(d) In India also the dato of breach is 
the material date ; a seller who holds on 


after the biiyer’s default can recover no 
further loss, nor is ho liable to allow for 
improvement duo to later change in the 
market price; Jamal v. MooUa Datcaod 
Sons <t‘ Co. [1016] 1 A. 0. 176, 43 I. A. 6, 
31 I. C. 949. 

(e) Milldt V. Van Heek it* Co. [1921] 
2 K. B. 369, C. A., cp. pp. 290,291, above. 
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state of the plaintiff upon the breach of the contract and what it 
would have been if the contract had been performed,’’ not the sum 
which it would cost to perform the contract, though in particular 
cases the result of either mode of calculation may be the same (/). 

Matters of external and collateral compensation, as by insur¬ 
ance {g), or by an access of profit to some only of plaintiffs suing 
jointly in another transaction which but for the breach of contract 
would not have taken place (A), or through a new contract with a third 
person (^I), are not taken into account for the purpose of reducing 
damages. The explanation to the present section does not appear to 
contradict this rule. The article on Damages by the late Blake 
Odgers, K.C., in the Encyclopaedia of the Laws of England, may be 
referred to as giving a learned and careful summary of the whole 
subject down to its date, 1907, 2nd ed. We may add that the English 
rules appear to have been adopted in jurisdictions under the British 
flag but under systems of law differing generally from the Common Law 
and from one another. 


Explanation to s. 73 : ‘‘ means which existed,” etc.— This explana¬ 
tion has caused considerable difiiculty in juactice ; the words “ means 
which existed of remedying the inconvenience ” have seemed obscure. 
No similar words are known to occur in English authorities, but the 
framers of the Act appear to have had in view the class of cases where, 
as we have just seen(^’), the damages recoverable for consequential 
expenses are limited by the test of what a prudent man might have 
reasonably done if the whole expense was to fall on himself. The 
words are also sufficient to cover the case of a party who omits to 
take natural and obvious means of diminishing the loss incurred by 
the other party’s failure to perform his contract. It seems on principle 


if) Wigsell v. School for Indigent Blind 
(1882) 8 Q. B. Div. 357, 364, following 
Robinson v. Harman (1848) 1 Ex. 855, 
Finch, Sel. Ca. 753, and Lock v. Furze 
(1866) L. R. 1 C. P. 441. But there is 
a special rule as to covenants to repair. 
See p. 429, below. 

{g) Bradburn v. 0. W. R. Co. (1874) 
L. R. 10 Ex. 1. 

(A) Jebsen v. E. ds W. India Dock Co. 
(1876) L. R. 10 0. P. 300. 

(t) Joyner v. Weeks [1891] 2 Q. B. 


31, C. A.; Williams Bros. v. Ed. T. Agius 
[1914] A. C. 510, where the House of 
Lords conclusively settled the rule. It 
is immaterial what the buyer is intending 
to do with the purchased goods. He is 
entitled to recover the expense of putting 
himself into the position of having those 
goods, and this he can do by going into 
the market and purchasing them at the 
market price ” : Lord Moulton at pp. 530, 
531. 

(j) Pp. 419, 420, above. 
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that in such a case consequential damage which might have been 
avoided by the exercise of common intelligence and prudence is not 
recoverable; thus, if one has to replace goods that have not been 
delivered in time, and has recklessly or stupidly bought them at an 
excessive price, the seller in default remains chargeable only with the 
difference between the contract and the normal market price ; and 
default in building a wall does not entitle the promisee to stand by 
doing nothing and then recover for loss which he might have prevented 
by reasonable diligence (k). The rule must, of course, be applied with 
discretion; a man who has already put himself in the wrong by 
breaking his contract has no right to impose new and extraordinary 
duties on the aggrieved party. That party can be expected only to 
use ordinary and reasonable diligence ; much less can he be expected 
to warrant success where the result of diligent endeavour is in its 


nature doubtful. 

In this connection may be noted the observations of the Judicial 
Committee in Jamal v. MooUa Dawood Sons tfc Co. (/-). “ It is 

undoubted law that a plaintiff who sues for damages owes the duty 
of taking all reasonable steps to mitigate the loss consequent upon the 
breach and cannot claim as damages anv sum which is due to his own 

o w 

neglect {m). But the loss to be ascertained is the loss at the date of the 
breach. If at that date the plaintiff could do something or did some¬ 
thing which mitigated the damage, the defendant is entitled to the 
beiu'fit of it. Staniforth v. Lyall (/») is an illustration of this. But the 


fact that by reason of the lo.ss of the contract which this defendant has 
faihnl to perform the plaintiff obtains the beneiit of another contract 
which is of value to him does not entitle the ilefendant to the benefit of 
the later contract.” In JamaVs Case tlie plaintiff' sohl certain shares to 
ihe (h'fiMulant to be delivered on or before 30th December. 1911. The 


shares were tendered on 30th December, but the defendant declined to 
take delivery or pay for them. The difference between the contract 
price and the market price on 30th December, that is. the date of the 
breach, amounted to Bs. 1,09;218. Ihdaveen 2Sth February. 1912. 
and August, 1912, tlic plaiutiif sold the share s in a rising market, 

{h) ItiimkiKir V. Shankar Diilt (1!)28) C’al. 40:t, aOi!; 31 I. C. 04i). 

108 I. C. 433 (the case belongs lioic, not (m) Recent oxami)lo,.l);/HN</(i,'!//<inVnm 
to the head of remoteness of damage as v. Scry, of Stale (1024)85 I. C. 786; 

•‘‘"PPO’'''')- A. I. R. 1925 Cal. 737. 

(/) (1016) 1.. R. 43 f. A. 6, 10; 43 (h) (18.30) 7 Ring. 169. 
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thus realising more than if he had sold on 30th December, 1911, namely, 
a sum only of Rs. 79,862 less than the contract price. In March, 
1912, the plaintiff sued the defendant on the contract, claiming 
Rs. 1,09,218. The defendant contended that he was entitled to the 
benefit of the prices actually obtained in mitigation of damages, and 
the plaintiff was only entitled to recover Rs. 79,862 ; this contention 
was successful in the Chief Court of Lower Burma. But on appeal 
the Judicial Committee held that the measure of damages was the 
difference between the contract price and the market price at the date 
of the breach. ''' If the seller retains the shares after the breach, the 
speculation as to the way the market will subsequently go is the 
speculation of the seller, not of the buyer : the seller cannot recover 
from the buyer the loss below the market price at the date of the 
breach if the market falls, nor is he liable to the purcha.ser for the profit 
if the market rises ” (o). 

A. agrees to let his house to B. at a certain rent. B. refuses to 
take the house, and A. sues B. for damages. The Chief Court of the 
Punjab is reported to have held that the measure of damages is the 
loss of rent suffered by A. after deducting such sum as A. could recover 
from another person by way of rent by making reasonable efforts to 
secure another tenant (p). "We do not think the Court can have 
intended to lay down this or any like general proposition ; reasonable 
efforts to secure a tenant do not produce any rent until an actual 
tenant is found, and the interval may be considerable. The probability 
of such effort succeeding within a reasonable time must obviously 
depend on local and often on temporary circumstances. 

At the beginning of the cotton season A., a cotton merchant, and 
Z., a millowner, agree that during six months Z. shall put his mill at 
A.’s disposal at a fixed rate in order to gin cotton, which A. contem¬ 
plates buying, and on his part agrees to procure and supply to the 
mill. Before A. has supplied any cotton, and without any unreason¬ 
able delay on his part, Z. repudiates the contract. A. is entitled to 
recover damages from Z. for his estimated loss of profit; he is not 
bound to buy and tender to Z.'s mill cotton which he knows would 
be refused (g). 

(o) 43 I. A. at p. 10; 43 Cal. at p. 502. Bhatia (1928) 55 Cal. 1048; L. R. 55 I. A. 

(p) Lachmi Narain v. Fcmo« (1906) 299 (P. C.), Ill I. C. 480 ; A. I. R. 1928; 

Punj. Rec. no. 137. P. C. 20. 

{q) RamgopaJ v. Dhanji Jadkavji 


S. 73. 



426 


THE INDIAN CONTRACT ACT. 


S. 73. 


Contracts relating to immovable property.—It is commonly said 
that whore a person sustains loss by reason of a breach of contract he is 
primafocie entitled, so far as money can do it, to be placed in the same 
situation with respect to damages as if the contract had been per¬ 
formed (r), tliougli, as we have seen, this form of statement is open to 
some misunderstanding ( 5 ). Now this rule does not apply in English 
law to contracts for the purchase of immovable property. It was 
finally settled by tlu' decision of the House of Lords in Bam v. Fother- 
(jill (/) that a purchasin’ of real estate cannot recover damages for the 
loss of his bargain, but only his deposit and exj)enses ; and that even if 
the vendor knew tliat he had no title, nor any means of acquiring it, 
the purchaser may have a furtlier remedy by an action for deceit, but 
not on the contract. The reason for this exceptional rule is that the 
purchaser of real estate in England must expect some degree of 
uncertainty as to wliether a good title can be efiectively made by the 
vendor, whereas the vtuidor of a chattel must know, or at all events 
is taken to know, what his right to the chattel is (w). 

The special rule does not, however, apply to the case of wilful 
default in giving possession (r), nor to an express covenant for quiet 
enjoyment in an executed conveyance(?/’), nor to an executory agree¬ 
ment to make a title l)y a party who appears on tbe face of the agree¬ 
ment not to have any title at its date (x), nor, it seems, to unreason¬ 
able omission to com})lete the title by taking some definite step in the 
vendor’s power, sucli as applying for the lessor's consent to an assign- 


(>•) Hohinson v. Harman (184S) 1 Ex. 
855. 

(«) P. 421, above. 

{t) (1874) L. II. 7 H. L. 158. 

(«) In the United States, where 
registry of title or of assuranecs, in some 
form, is universal, the reason is generally 
held not to exist, and the rule therefore 
not accepted : Sedgwick, Elements of 
Damages, adfui. 

{v) EngcU v. Fitch, Ex. Ch. (181)9) 
L. R. 4 Q. R. 1)59 (as to tlie authority 
of this case see per Byrne J. [1902] 
1 Ch. at p. 195) ; Jaqncs v. Millar (1877) 
6 Ch. D. 153 ; Foyal Bristol Pcrmarient 
Building Society v. Boma-sh (1887) 36 
Ch. D. 390. Similarly, whore the vendor 


was tempted by a higher offer to sell the 
property to a third person in breach of 
his eontrnet, the measure of damages was 
the difference between the price the 
plaintiff agreed to pay and the price the 
defendant received: lladha Kishan 
Kaul V. Shankar Das, 100 I. C. 422; 
A. I, R. 1927 Lah. 252. 

(«*) IxKk V. y(/r:e. Ex. Ch. (1806) L. R. 
1C. P. 441. 

(.r) Wall V. City of London B. P. Co. 
(1874) L. R. 9 Q. B. 249. The Court 
thought the ease so clear that they did 
not delay }\ulgmont to see the result of 
Bain v. Fothergill (above), then pending 
in the House of Lords ; see L. R. 9 Q. B. 
at p. 352. 
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ment (ij), nor to damages caused not by defect of title or any real 
difficulty of coiiveyaiicing, but by the vendor’s want of reasonable 
diligence in completing ( 2 ). 

The rule in Bain v. Fothergill was at one time assumed in the 
High Court of Bombay to be the law of British India. A purchaser 
claimed to recover damages for the loss of his bargain, and tlie Court 
(lisallowed his claim on the ground that the vendor had offered to do 
all that lay in her power to carry out her cozitract (a). No reference 


was made to the Contract Act, but the argument turned on the 
question whether the case came under the rule in Bain v. Fothergill 


or the exception in Engell v. Fitch {b). The assumption so made by 
counsel and the Couit was, it is submitted, erroneous. Sec. 73 is 
general in its terms, and does not exclude the case of damages for 
breach of a contract to sell immovable property (c), and in fact the 
rule was not settled beyond question in England when the Act was 
passed. ‘‘ The Legislature has not prescribed a different measure of 
damages in the case of contracts dealing with land from that laid down 
in the case of contracts relating to commodities” {d). Where, there¬ 
fore, a purchaser of land claims damages for the loss of his bargain, the 
question to be decided is whether the damage alleged to have been 
caused to him '' naturally arose in the usual course of things from such 


breach ” ; and in an ordinary case it would be difficult to hold other¬ 
wise. 

Even apart from the Act, the English rule is treated in its own 
jurisdiction as anomalous, and justified only by the peculiar conditions 
of English titles and conveyancing. It would therefore seem very 
doubtful whether, on the general principle of “ justice, equity, and 
good conscience,” it was ever applicable in British India. The view 
propounded above was approved by the High Court of Bombay in 
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{tj) Day V. Singleton [1899] 2 Ch. 320, 
C. A., where, however, on the view taken 
by the Court of the facts, the default was 
wilful. 

( 2 ) Jones v. Gardiner [1902] 1 Ch. 191. 
(o) Piianrher v. Cassibai (1886) 11 Bom. 
272. It is by no means clear that, on its 
own ground, the decision was correct. 
In England we should not ascribe much 
diligence, not to say good faith, to a 


vendor of a mortgaged house who pro¬ 
fessed not to know where the title-deeds 
were and made no inquiry of the mort¬ 
gagee. 

(b) Note (v), last page. 

(c) It is remarkable that none of the 
illustrations to the section relate to con¬ 
tracts for the sale of land. 

(d) Per Farran C.J. in Nagardas v. 
Akmedkkan (1895) 21 Bom. 176, 186. 
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Ranvhhod v. MuiDhohninlas (f^). The case was. however, one of wilful 
default oil the part of the vendor in completing the title, and it was 
held, following Day v. Singleton (/), that the purchaser was entitled 
to n*cov(‘r not only the deposit with interest and expenses, but the loss 
of his bargain. At the same time the Court expressed the opinion that 
the rule in Bain v. Fotlieigill {g) was not law in this country. As 
section 73 imposes no excejition on the ordinary law as to damages, 
whatever tin* subject-niatti*!’ of the contract, it seems to me that in 
cases of lireach of contract for sale of an immovable property through 
inability on the vendor s }>art to make a good title the damages must 
be assessed in the usual way, unless it can be shown that the parties to 
the contract expressly or impliedly contracted that this should not 
rend(‘r the v(‘ndor liable to damages " (//). A similar view has been 
expn'ssed by the High (V)urts of Calcutta (/) and of Lahore (j). Ijike- 
wise the Full Ih'uch of the Madras High C^ourt(^) has held that a 
manager of a joint Hindu family, who has agreed to sell immovable 
property belonging to himself and the minor members of the family, is 
personally liable under this section for damages for failure to perform 
the contract when it is found that it is not binding on the minors, there 
being no necessity for the sale. It was also held that this liability was 
not affected by the fact that there was no misrepresentation on the 
part of the manager as to the necessity for sale, nor by the fact that the 
juirchaser knew that he was buying from a manager of a joint family 
which comprised minors, and that the Court may refuse specific per¬ 
formance against the minors (/), Where a vendor of land guarantees 
his title to the purchaser, and the latter is evicted from his holding, 
he is entitled to recover the value of the land at the date of eviction, 
and not merely the purchase money paid for it (m). But in special 


(^•} (1907) 32 nom. 105. 

(/) [1890] 2 Ch. 320, 0. A. Soo note 
(//), last page. 

id) (1874) I,. K. 7 U. L. 158. 

(A) Per Mach'od J,, 32 Pom. 105. 171. 

Tliere may Oo ease.s where it is nn implied 

contract tlmt a vendor wliose title proves 

defective without anv default of his own 

% 

shall be liable only for expenses : Valhbh’ 
(las V. Nagardas (1021) 23 Bom. L. B. 
1213: 021.C. 143. In practice the assess¬ 
ment of damarres for a defective title may 


have to be rough, see Ilarital Datsukhram 
v. Mtth'ham! (1028) 52 Bom. 883: 113 
1. (’. 27; A. 1. B. 1028 Bom. 427. 

(/) }t\d>i)ichniulra v. Krishna (1011) 38 
Cal. 458, at p. 4t>5. 

(j) Jai Kisnen Das wAii/a Priti Kidhi 
(1020) 1 Lah. 380; 58 I. 0. 757. 
{k) Adikesaixin Xaidu v. Ourunaiha 
(1018) 40 Mad. 338; 39 I. C. 358. 

(0 And sec note (A)- 
(m) Xagardas Ahmedkhan (1895) 21 
Bom. 175. In view of this unanimous 
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cii’cumstances, where the buyer in effect had notice of difficulties 
arising from an adverse claim, the High Court of Bombay held him 
not entitled to recover damages for loss of profit on a contract to 
re-sell at an advanced price (ji). Similarly as to a vendor who has 
caused or materially contributed to the loss by his own fault, such as 
delay in answering requisitions (o). 

AVhere a lessee’s covenant to deliver up the premises in good 
repair is broken at the end of the term, the measure of damages would 
on strict principle be the amount by which the value of the reversion 
is diminished ; but the difficulty and inconvenience of this calculation 
have led to the adoption, as the practical measure in such cases, of the 
reasonable cost of putting the premises into the state of repair in which 
they ought to have been left (p). In the case of a breach during the 
term the measure is, according to the more general standard, the 
diminution in the value of the reversion ; and where the covenant is in 
a sub-lease expressed to be such, the intermediate lessor s liability to 
the superior lessor on the covenants in the original lease will be taken 
into account for this purpose (q). 

As to liability for loss of, or damage to, property delivered to 
common carriers, see Act III of 1865; and as to the liability of a 
railway company, see Act IX of 1890. 

Interest by way of damages. —Act XXXII of 1839 provides for the 
payment of interest by way of damages in certain cases (/*). Under 


S. 73. 


current of authority the failure of an 
attempt to dispute it in Sind, Ramsingh 
Kundansingh v, Sajan Damji (1927) 101 
I. C, 704; A. I. R. 1927 Sind 120, was 
hardly worth recording. 

(n) Dhanrajgirji Narshiggirji v. Tata 
SoTUSt 49 Bom. 1 ; 26 B. L. R. 858 ; 92 
I. C. 225 ; A. I. R. 1924 Bom. 473. 

(o) Shamsxidhi Tajbluii v. Dahyabhai 
Maganlal (1923) 48 Bom. 368; 84 I. C. 
947; A. I. R. 1924 Bom. 357, Such 
cases do not affect the general rule, e.g.y 
Parma ’Nand v. Gkiilam Hussain Shakf 
116 I. C. 449 ; A. I. R. 1929 LaU. 416. 

ip) Joyner v. ireel'S [1891] 2 Q. B. 31, 
C. A. 

iq) Conquestv.Ebbetts[lSQQ]A.C,^00. 

(r) The Act consists of a single section 


which runs as follows :— 

“ Whereas it is expedient to extend to 
the territories under the government of 
the East India Company, as well within 
the jurisdiction of Her Majesty’s Courts 
as elsewhere, the provisions of the 
statute 3rd and 4th William IV., chapter 
42, section 28, and concerning the allow¬ 
ance of interest in certain cases : 

“ It is therefore hereby enacted that 
upon all debts or sums certain, payable 
at a certain time or otherwise, the Court 
before which such debts or sums may 
be recovered may, if it shall think fit, 
allow interest to the creditor at a rate 
not exceeding the current rate of interest 
from the time when such debts or sums 
certain were payable, if such debts or 
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that Act the Court may allow interest on debts or sums certain which 
are payable by an instrument in writing from the time when the amount 
becomes payable where a time is fixed for payment, or, where no time 
is fixed, from that date on which demand of payment is made in writing 
giving notice to the debtor that interest will be claimed. The question 
arose in a Madras case (s) whether interest could be recovered by way 
of damages under the present section (illustration (n)) where it was not 
recoverable under the Interest Act, and it was held that it could not 
be so recovered. The eSect of the judgment in that case is that 
wherever interest could be claimed by way of damages—and illustra¬ 
tion (n) is an instance of such a case—it should not be awarded unless 
either the requirements of the Interest Act are complied with, or 
interest is recoverable at Common Law. 

In an Allahabad case (t) decided a year earlier the plaintiff sued 
the defendant as lessee {thekadar) of a village for arrears of rent together 
with interest, and it was held that, though under the N.-W. P. Rent 
Act (w) the defendant was not liable to pay interest on the arrears, 
he was chargeable with interest under s. 73 of the Contract Act. In 
the course of a very brief judgment the Court (v) said :—“ Illustration 
(n) of s. 73 shows that where a person breaks his contract to pay 
another a sum of money on a certain specified day he is liable for the 
])rinci])al sum due, together with interest up to the day of payment.’^ 
As to this decision it mav be observed that no interest ought to have 

^ O 

been allowed up to the date of the suit (/e), as the provisions of the Rent 
Act which applied to the parties expressly exempted thekadars from 
liability for such interest. On the {>oint now before us the decision is 
directly opposed to that of the Madras Court. No reference was made 


sums be payable by virtue of .some written 
instrument at a certain time, or if payable 
otherwise, then from tlie time when 
demand of payment shall have been 
made in writing, so as sueh demand shall 
give notice to the debtor that interest 
will be claimed from the date of such 
demand until the term of payment, pro¬ 
vided that interest shall be payable in 
all cases in which it is now payable by 
law.” 

It follows Lord Tentorden's Act, passed 
in England a few years earlier (II i*?: 4 
Will. IV, c. 42, 8. 28), as to which see 


L. C. d- I). Co. V, N. h:. n. Co. [1893] 


A. C. 429. 

(.^) Kamahtnnna! \\ Peent Mcera Lrrnii 
Itoirthcii (1897) 20 Mad. 481. 

(/) Gfuinshiam Singh v. Dauht Singh 
(I89tl) 18 All. 240. iSee also (MaHsAium 
Singh v. Danf it Singh (1890) All. W. N. 



(a) Act XII of 1881, s. 34, Explana¬ 
tion. 

(r) Consisting of Edge C.J. and 
Aikman d. 

{w) As to interest after suit, see s. 34 
of the Code of Civil Procedure, 1908. 
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to the Interest Act, and it does not appear from the report that the 
case came within that Act. 

The Madras decision has been followed by the Chief Court of the 
Punjab (x) but dissented from by the High Court of Calcutta. Accord¬ 
ing to the Calcutta Court, interest may be awarded as damages for 
wrongful detention of money under the present section, though there 
may be no agreement to pay interest and though the case may not be 
covered by the Interest Act {y). This goes, indeed, beyond the English 
Common Law. Sec. 73 is merely declaratory of the Common Law as 
to damages (z), and no interest is allowed at Common Law by way of 
damages for more wrongful detention of money. 

The rule of English Common Law, and therefore presumably of 
British India apart from the Interest Act, is “ that interest is not due 
on money secured ” even “ by a written instrument, unless it appears 
on the face of the instrument that interest was intended to be paid, or 
unless it be implied from the usage of trade, as in the case of mercantile 
instruments ” (a). ‘^At common law interest was not payable on 
ordinary debts, unless by agreement or by mercantile usage ; nor could 
damages be given for non-payment of such debts ’’ (6). There does 
not seem to be any sufficient groimd for reading into illustration (n) 
to the present section an intention to abolish this rule and supersede 
the Act of 1839. Indeed, the illustration does not say that the 
defendant is necessarily liable to pay interest, but only assumes that 
he may be so under the Act of 1339 or otherwise, and says that he is 
not in any event liable for more. 


{X) Bura v. MaiUa Shah {1901) Punj. 
Rec. no. 104 ; Arjan Das v. Hakim Rai 
(1913) Punj. Rec, no. 39, 154. 

{y) Khetra Mohan v. Niski Kumar 
(1917) 22 C. W. N. 488; Mahamaya 
Prasad v. Ram Khelawan (1911) 15 
Cal. L. J. 684, 687 ; Anrudk Kumar v. 
Lachkmi Chand (1928) 50 All. 818 ; 115 
I. C. 114; A. I. R. 1928 AH. 500; but 
see Jwala Prasad v. Hoii Lai (1924) 46 
All. 625; 79 I. C. 1049 ; Ismail Hasan v. 
Mekdi Hasan, 46 AH. 897 ; 80 I. C. 
63. In Surja Narain v. Pratab Narain 
(1899) 26 Cal. 955, 964-965, Banerjee J. 
was inclined to the view that interest 
cannot be claimed by way of damages 


under s. 73 in every case of detention 
of money, but only when actual loss 
was proved, as where the creditor has 
to borrow money at interest from 
others on default in payment by the 
debtor. 

(z) Jamal v. Moolla Dawood Sons d? 
Co. (1916) L. R. 43 I. A. 6, 11; 43 Cal. 
493, 503; 31 I. C. 949. 

(a) Page v. Newman (1829) 9 B. & C. 
378, 381 ; 33 R. R. 204, 206; and see 
the English authorities reviewed by 
Lord Herschell, L. C, <t' D. R. Co. v. 
8. E, R. Co. [1893] A. C. 429, 437 sqq, 

(5) Bindley L.J., S. C. in C. A. [1892] 

1 Ch. at p. 140, 


S. 73. 
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£s. 73, 74, But ill the case of breach of a contract of sale the Court may now 

award interest to a seller suing for the price and to a buyer suing for 
refund : Act III of 1930, s. 61 (c). 

Breach of promise of marriage. —The analogy of the latitude 
allowed in England in assessing damages for breach of a contract to 
marry is not applicable to the breach of a promise made by the father 
of a Maliomedan girl to give her in marriage. All that the plaintifi is 
entitled to as against the father is the return of ornaments, clothes and 
other pre.sents made by the plaintiff to the girl. The right to recover 
these is recognised by the Mahomedan law. Apart from that law the 
pn'sents may be recovered under either s. 65 or this section {tl). 

The section apphes only where a contract has been broken. —This 
would seem to need no proof or even statement, yet judicial affirmation 
of it has been necessary. A toll contractor who suffers loss in his 
income by reason of the discontinuance of the traffic, owing to plague 
r('gulations made by Government consequent upon the outbreak of 
})lague in the locality, has no cause of action against the Government 
to recover damages as on a breach of contract (c). There is no breach 
of contract involved in making the regulations ; and one may add 
that such an action would not have been possible in any Western 
country. AVe fail to see how the pleader can have serio\isly thought 
he could make out a contract either actual or constructive between 
the plaintiff and the Government. 

74.--When a contract has been broken, if a sum is 

CoiniH-nsiition named in the contract as the amount to be 

IrL-tTi 71 paid in case of such breach, or if the contract 
aitystipuiatcafor. amj other stipulation by way of penaltyy 

the party complaining of the breach is entitled, whether or 
not actual damage or loss is proved to have been caused 
thereby, to receive from the party wlio has broken the 
contract reasonable compensation (/) not exceeding the 

(c) As to tho former Indian law, sco (1902) 4 Bom. L. R. 874. Tho sviggc-s- 
Kamla^ pa (or UaniaUnya) Mmlaliar v, tion of an implied warranty to maintain 
Mulhuswami Apyar (192S) 50 Mad. 04; the existing amount of traflio is the 
99 1.C.609; A. 1. R. 1927 Mad. 99. least absurd way of putting tho claim, 

(d) Abdul Razak v. Mahomed Hnssen but absurd still. 

(1918) 42 Bom. 499; 38 1. C. 771, (/) This seetion docs not overlap or 

p) Secretary of State v. Abdul Rahim extend s. 73 ; there must bo Muuething 
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amount so named or, as the case may be, the penalty stipulated 
for. 

Explanation.—A stipulation for increased. interest from 
the date of default may be a stipulation by way of penalty. 

Exception. —When any person enters into any bail- 
bond, recognisance or other instrument of the same nature, 
or under the provisions of any law, or under the orders of 
the Government of India or of any local Government, gives 
any bond for the performance of any public duty or act in 
which the public are interested, he shall be liable, upon 
breach of the condition of any such instrument, to pay the 
whole sum mentioned therein. 


Explanation. —person who enters into a contract with 
Government does not necessarily thereby undertake any 
public duty, or promise to do an act in which the public are 
interested. 

Illustrations. 

(a) A. contracts with B. to pay B. Rs. 1,000 if he fails to pay B. Rs. 600 
on a given day. A. fails to pay B. Rs. 500 on that day. B. is entitled to 
recover from A. such compensation, not exceeding Rs. 1,000, as the Court 
considers reasonable. 

(b) A. contracts with B. that, if A. practises as a surgeon within Calcutta, 
he will pay B. Rs. 5,000. A. practises as a surgeon in Calcutta. B. is entitled 
to such compensation, not exceeding Rs. 5,000, as the Court considers reason¬ 
able. 

(c) A. gives a recognisance binding him in a penalty of Rs. 500 to 
appear in Court on a certain day. He forfeits his recognisance. He is liable 
to pay the whole penalty. 

(d) A. gives B. a bond for the repayment of Rs. 1,000 with interest 
at 12 per cent, at the end of six months, with a stipulation that, in case 
of default, interest shall be payable at the rate of 75 per cent, from the date 
of default. This is a stipulation by way of penalty, and B. is only entitled to 
recover from A. such compensation as the Court considers reasonable. 

(e) A., who owes money to B., a money-lender, undertakes to repay 
him by delivering to him 10 maunds of grain on a certain date, and stipulates 
that, in the event of his not delivering the stipulated amount by the stipulated 
date, he shall bo liable to deliver 20 maunds. This is a stipulation by way of 
penalty, and B. is only entitled to reasonable compensation in case of breach. 

(f) A. undertakes to repay B. a loan of Rs. 1,000 by five equal monthly 
instalments, with a stipulation that, in default of payment of any instalment, 
the whole shall become due. The stipulation is not by way of penalty, and 
the contract may be enforced according to its terms (j^). 


in the nature of a penalty: Meyyappa 
Cheity v. Nachammal Achiy 123 I. C. 343 ; 
A. I, R, 1929 Mad. 783, is unintelligible 
as reported, 
i.o. 


(^) This illustration really covers Sheo 
Prasad v. Sanaullah, All. L. J. (1929) 
894; 115 I. C. 639; A. I. R. 1929 
All. 656, rightly decided on common 

28 
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(g) A. borrows Rs. 100 from B., and gives him a bond for Rs. 200, 
payable by five yearly instalments of Rs. 40, with a stipulation that in 
default of payment of any instalment, the whole shall become due. This is 
a stipulation by way of penalty {h). 


Penalty and liquidated damages.—This section boldly cuts the most 
Iroublesome knot in the Common Law doctrine of damages. By the 
(V)nnnon Law parties may name a penal sum as due and payable on a 
breach of contract, that sum being, according to the true intention of 
the parties, only a maximum of damages. In that case the real 
damages, and no more, are recoverable. On the other hand, they 
may by consent assess a fixed measure of damages, liquidated damages 
as they arc called, to avoid the difficulty that must often be found in 
setting a pecuniary value on obligations not referable, on the face of 
them, to any commercial standard. So far this looks very well. The 
trouble is that even now the Courts have not arrived at clear or certain 
rules for deciding to which of these two classes a given stipulation for a 
penal or seemingly penal sum belongs. The only thing that is quite 
certain is that the use of the words “ penalty ” or “ liquidated damages ” 
is not decisive ; and that even the addition of negative words purport¬ 
ing to exclude the other alternative, for example “ as liquidated 
damages and not as a penalty ” (i), will not make it so. Two causes 
appear to have conspired to produce this anomalous result: a well- 
meant but perhaps not wholly well-informed endeavour to imitate the 
equitable doctrine of giving relief against forfeiture (j), and, reinforcing 
this, a logical or arithmetical repugnance of the Common Law (perhaps 
connected with the canonical prohibition of usury (k )) to admit that 
a greater sum of money can ever be due for the breach of an obliga¬ 
tion to pay a smaller one. “ That a very large sum should become 
immediately payable in consequence of the non-payment of a very 


sense ; and Ycnna Tatayya v. Kakarh 
(langayya, 105 I. C. 780 ; A. I. R. 1027 
Mad. 9G5. 

{h) So as to a similar olaxiso in n “ chit- 
lund ” bond: J^amaliuga Adaviar v. 
Mcenakshisitndaram (1024) 47 Mad. L. J. 
833 ; 85 I. C. 2G1 ; A. T. R. 1025 Mad. 
177; Subhiah Pillai v. Shaywuigham 
Pillai (1028) 108 I. C, 310; A. I. R. 
1028 Mad. 245. 

(/) In Kemble v- Farren (1820) 6 Bing. 


141 ; 31 R. R. 360, a sum expressly 
declared by tho parties to bo “liqui¬ 
dated and ascertained damages, and not 
a penalty or penal sum, or in the nature 
thereof," was hold to be a penalty. 

(j) Seoper Jessel M.R.. Walliity. Smith 
(1882) 21 Ch. Piv. 24^1, 256. 

(I) It m\ist bo remembered (hat in 
the Middle Ages, and even later, usxu'y 
meant not taking exorbitant interest, 
but taking interest at all. 
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small sum, and that the former should not be considered as a penalty, 
appears to be a contradiction in terms ” (i). Accordingly a conven¬ 
tional larger sum agreed upon as payable in the event of failure to pay 
a smaller sum, or in such an event among others, is treated as penal 
only. Further, it is understood that “ where a sum is made payable 
by a contract to secure performance of several stipulations the damages 

forthebreachof which respectively must be substantially different . . . 

that sum is jyi'ima facie to be regarded as a penalty, and not as liqui¬ 
dated damages ''{m). The truth is that here, as in some other branches 
of the law, what once was a rule of policy overriding the intention of 
the parties has been tmned into an artificial and more or less arbitrary 
rule of construction. The nearest approximation to a general test yet 
arrived at is that so-called liquidated damages will not be recoverable 
in full when the Court thinks this would be extravagant or unconscion¬ 
able, having regard to the circumstances of the particular case (n). 
But it is quite needless to enter in this place upon the somewhat 
confusing application of the resulting distinctions, for the manifest 
purpose of the present section is to get rid of all these questions 
by carrying out the tendency of the English authorities to its full 
consequences (o). 

There may, again, be a conventional sum which is neither damages 
nor penalty, but, as it has been called, a “ liquidated satisfaction ” (p) 
the agreed price of liberty to do or omit something. In such a case 
there is merely a conditional or alternative promise which, if not open 
to any other objection, will take effect according to its terms. This 
section does not enable the Court to modify a decree ( 5 ). 

Amendment.—There is no doubt that, as the section originally 
stood, it was intended to do away with the distinction between a 
penalty and liquidated damages (r). “ The sole object of the section 


{1) Kemble v. J’arren, 6 Bing, at p. 148. 

(m) A. L. Smith L.J., Wilson v. Love 
[1896] 1 Q. B. 626, 631. 

(n) Clydebank Engineering Co. v. 
Castaneda [1905] A. C. 5 (an appeal from 
Scotland, but the Scottish law does not 
differ on this point from the English); 
Webster v. Bosanquet [1912] A. C. 394 
(Jud. Comm, from Ceylon). 

( 0 ) That this is now fully settled, see 
Banna Singh v. Arjan Singh, 33 C. W. N. 


949; 117 I. C. 485; A. I. R. 1929 
P. C. 179; AII.L. J. (1929) 791. 

(p) See Lord Elphinstone v. Monkland 
Iron and Coal Co. (1886) 11 App. Ca. at 
p. 347. 

(g) Raghunandan Prasad v. Ohulam 
Ala-ud-din Beg (1924) 46 All. 571; 79 
I. C. 916. 

(r) Mackintosh v. Crow (1883) 9 Cal. 
689, 692, per Wilson J.; Vengideswara 
Putter V. Chatu Achen (1881) 3 Mad. 224, 

28—2 
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appears to have been to provide for the class of cases to which Kemble 
V. Farren (s) belongs, and in which the distinction between ‘ liquidated 
damages ’ and ' penalty ’ has given rise to so much difference of opinion 
in the English Courts ” (C- It does not apply to covenants in a lease 
of which the breach involves forfeiture (a). The first paragraph and 
the explanation following it were substituted for the paragraph as 
originally enacted by the Indian Contract Act Amendment Act VI of 
1H99, s. t. The italicised words indicate the portion newly added in the 
section. Illustrations (d), (e). (f), and (g) were also inserted by the 
same Act. The marginal not(* to tlu* .section lias also been altered ; it 
originally stood thus : “ Title to compensation for breach of contract 
in which a sum is named as payable in case of breach," 

The first section of the Amendment Act provides that it shall eomo into 
force on the first day of jMay, 1899, and that it shall apply to “ every contract 
in respect of which any suit is instituted or which is put in issue in any suit 
after the aforesaid date." These words gave rise to conflicting opinions on the 
(|uestion whether the revised section did or did not apply to contracts “ put in 
issue " after the aj)pointed date in suits instituted before it : there were judgments 
of the Madras High (’ourt in the negative (r) and of the Allahabad High Court 
in the aftirmative (a*)* prefer the opinion of the Madras Court, but lapse of 
time has made the ditTcrenco immaterial. 

1'he first paragraph of the .section stood as follows before the amendment:— 
When a contract has been broken, if a sum is named in the contract as 
the amount to be paid in case of such breach, the party complaining of the 
breach is entitled, whether or not actual damage or loss is proved to have been 
caused thereby, to receive from the party who has broken the eontmet reasonable 
compensation not exceeding the amount so named." 

Stipulations for interest (./).—By far the largest number of cases 
decided under the original paragra])h related to stipulations providing 


228 ; The Brahmaputra Tea Co., Ltd. v. 
dearth (1885) 11 Cal. 545. 550; Deuo 
Nath v. Niharan Chandra (18!t9) 27 Cal. 
421, 42:j ; Naif Ram v. Shih Oat (ISS2) 
5 All. 288. 241 : !>ilhar Sarhir v. Joif.s'ri 
Kurmi (1898) 8 C. W. X. 4:i. 45. it is 
said to be a common error to suppose 
the operation of this section to bo con¬ 
fined to unreasonable agreements, as 
obviously it is not; Jagannath v. Vishnu 
(1026) 96 I. C. ;i82 ; A. I. H. 1927 Nag. 
284. 

(^s) 6 Bing. 141. 

(<) Per Sargent C.tl. in Vmarkhau v. 


Sahkhan (1892) 17 Bom. 106. 111. 

(») Krishna Shetti v. Odheri Pinto 
(1919) 42 Mad. 654 : 50 1. C. 898. 

(/■) Sankara v. Sankara (1901) 25 Mad. 
818, 848 ; Chinna v. Piddn (1902) 26 Mad. 
445. 

((r) Brij Bhukhan v. Sami udaiin (1902) 
25 All. 169. 

(x) The deorha clause usual in mort¬ 
gages in Oudh, for payment of an in¬ 
creased principal sum for redemption 
wholly or in part in lieu of interest, is 
not penal: Lata v. Hira Jan Berin, 96 
1. 0. 588 ; A. I. R, 1926 Oudh 502. 
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for interest. Those stipulations may be divided into the following five 
classes :— 

T. Stipulations for payment of interest at a higher rate on default 
on the part of the debtor to })ay the principal or part thereof or interest 
on the due date, and these may again be subdivided into 

(a) Stipulations for ]>avment of enhanced interest from the <Jnic 
of the hoi)iL and 

(b) Those for payment of such interest from tin* date of defaah ; 

II. Stipulations for payment on defa\ilt of compound interest, 
which may be divided into 

(a) Stipulations for payment of compound interest at the same 
rate as simple interest, and 

(b) Those for payment of compound interest at a rate higher 
than simple interest, or for payment of an increased rate of interest 
and compound interest at that rate : 

III. Stipulations for payment of interest at a specified rate if the 
principal or a part thereof is not paid on the due date ; 

IV. Stipulations for payment of interest at a lower rate if interest 
paid on due dates ; 

V. Stipulations for payment of interest from the date of the 
bond, but at an exorbitant rate. 

There has been considerable conflict in the decisions of the several 
High Courts on the section in its original form, especially as regards 
stipulations comprised in Class I. That section applied only to 
contracts in which a sum was named as the amount to be paid in case 
of the breach thereof, and the conflict arose owing to different inter¬ 
pretations put upon the expression named.” The section has been 
amended to put an end to the divergent views taken by the Courts, 
and is now “ amplified so as to make it apply in terms to all stipula¬ 
tions by way of penalty, whether the penalty consists of a sum named 
or not ” (y). 

The stipulations comprised in the above classes and the effect of 
the amendment are considered below :— 


I. Stipulations for enhanced rate of interest. —Such a stipulation 
occurring in a contract may be of a twofold character : (1) it may either 
provide for payment of interest at an increased rate from the date of the 

{y) See Bombay Government Gazette, 1898, Part VI., p. 36 (Statement of 
Objects and Reasons). 
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contract on failure of the debtor to pay on the due date the interest or 
principal or an instalment of principal, or (2) it may provide for 
payment at a higher rate from the date of default only. Thus if A. 
borrows Rs. 1,000 from B. on 1st June, 1902, A. may give a bond to 


B. for the repayment of the loan on 1st June. 1903, with interest at 

12 per cent, per anmnn, with a stipulation either that in case of default 

interest shall be })avable at the rate of 25 y)er cent, from the date of the 

bond, nanudv- Ist June, 1902, (n' from tlie date of default, namely, 

* 

1 st June, 1903. In the former ease it has been hold that the stipulation 
always ( 2 ) amounts to a penalty, and the provisions of s. apply, so 
that th(‘ Court may relieve the debtor, and award only such compensa¬ 


tion to 


the creditor as it considers reasonable (a). 


In the latter case, 


where the increased rate of interest is stipulated to have operation 
only fiom the date' of default, the provision has not generally been 
reganled as a penalty (b). The section as it stood before the amend¬ 
ment required as om* essential condition that there should be a sum 
named in the contract as the amount to be paid in case of breach.’ 
Where the stipulation for the higher rate of interest is to operate from 
the date of the bond, there is invariably in such a case “ a sum named 


in the contract as the amount to be 

{ 2 ) Tho leading case on tho subject is 
Mackintodk v. Crow (1883) 9 Cal. 689. 
The result of t!ic cases will bo found 
summarised in Umarklnui v. Sdtekhan 
(1892) 17 Bom. 106, 113, 114, and in 
Abdnl Gani v. Noftdht (1902) 30 Cal. 15. 
17. In tho former case it is stated that a 
stipulation for a higher rate of interest is 
“ generally ” a penalty, in tho latter that 
it has always ” been hold as a penalty. 
Tho current of decisions justihes tho uso 
of the latter expression. 

(a) Muthura Persad v. Lxujgun Koorr 
(1883) 9 Cal. 615 ; Sxuigui ImI v . Boijnath 
Roxj (1886) 13 Cal. 164 ; Kahchand Kyat 
\. S/iif) Chundtr {\H\y2) 19 Cal. 392; Ramc^ 
shwar Prosad Sitxgh v. Pai Sham Kishen 
(1901) 29 Cal. 43, 50 ; Sajaji v. Maruti 
(1889) 14 Bom. 274 ; Triinbah v. Bhag- 
chand (1902) 27 Bom. 21 ; l*ea/ 7 ide^w'flra 
V. Chalu Achen (1881) 3 Mad. 224; 
Vythilinga v. Sundarappa (1882) 6 Mad. 
167 ; Nanjappa v. Nanjapjm (1888) 12 


paid in case of breach.” Thus in 

Mad. 161 ; Oopaludu v. renl-a/arafnam 
(1894) 18 Mad. 175; Khurram Singh v. 
Bhawani Bakhsh (1881) 3 All. 440; 
Kharag Singh v. Bhota Nath (1881) 4 All. 

8 ; Narain Das v. Chait Ram (1884) 6 All. 
179. Sco also Rasaji v. Sayana (1869) 6 
B. H. C. A. C. 7 ; Bichook Nath v. Ram 
Lochun (1873) 11 B. L. R. 135 ; 5M«dcr 
Koer V. Rai Sham Krishen (1907) 34 Cal. 
150, 157 ; L. R. 34 I. A. 9. 

(b) Mackintosh v. Hunt (1877) 2 Cal. 
202 ; Mackintosh v. Croie (1883) 9 Cal. 
689 ; Deno Nath v. *Yi6nra?r Chandra 
(1899) 27 Cal. 421, 425; Abdul Oani 
V. Nandlal (1902) 30 Cal. 15; DuUabh- 
das V. Lakshmandas (1889) 14 Bom. 
200; Umarkhan v. Sakkhan (1892) 17 
Bom. 106: Jaganadham v. Ragunadha 
(1886) 9 Mad. 276; Periasami Thalivar 
V. St/dranmnian (1904) 14 Mad. 

L. J. 136; Tek Chand v. Morics (1877) 
Punj. Roo. uo. 5 ; Honda Mol v. MuAam- 
moJ Baksh (1879) Punj. Roc. no. 61. 
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the illustration given above A. would be liable on default to pay B. 
Rs. 1,250, though, if he repaid the loan on the due date, the principal 
with interest would have amounted to Rs. 1,120 only. But no such 
sum can be said to be in the contract, where the increased rate 

is to commence from the date of default, for “ at the moment of the 
breach no larger sum can be exacted by the creditor.” The distinction 
between the two classes of cases was thus stated by the Madras High 
Court:— 

“By the cases in this country it is well established that an agree¬ 
ment to pay a sum of money on a given day with interest at a certain 
rate, with a stipulation that in default the debtor shall thenceforward 
pay a higher rate of interest, is strictly enforceable. In such an 
agreement no question of penalty arises, because it imposes an (bb) 
obligation on the debtor to pay a larger sum than what was originally 
due. In the words of s. 74 of the Contract Act, no sum is named as 
the amount to be paid in case of such breach. At the moment of the 
breach no larger sum can be exacted by the creditor, but from that date 
the terms on which the debtor holds the money become less favourable. 
By the default he accepts the alternative arrangement of paying a 
higher rate of interest for the future. On the other hand where the 
stipulation is that on default the higher rate shall be payable from the 
date of the original obligation, the debtor does on default become 
immediately liable for a larger sum, viz., the difierence between the 
enhanced and the original rate of interest aheady due ” (c). 

It has been stated above that a stipulation for an increased rate of 
interest from the date of default is not generally a penalty ; but such a 
stipulation may in some cases be penal. Whether it is a penalty or not 
is a question of construction. “ It is for the Court to decide on the 
facts of the particular case whether the stipulation is or is not a stipula¬ 
tion by way of penalty ” (d). In each of these cases the decision of 
the question depends, in efiect, upon the construction of the document, 
and upon ascertaining what the parties really intended by it (e). 


(66) Sic, a manifest error for “ no.” 

(c) Nanjappa v. Nanjappa (1888) 12 

Mad. 161, 166, 167; RanuUingam 

Ghetiiar v. Sicbraniania Ckeitiar (1927) 

60 Mad. 614; 103 I. C. 394. 

(d) Abbakke Heggadthi v. Kinhiamma 
SheUy (1906) 29 Mad. 491, 496; P. C. 


Pal V. K.A.L.R. Firm (1923) 1 Rang. 
460; 761. C. 835; A. I. R. 1924 Rang. 46. 

(e) Per Maclean C.J. in Deno Nalk 
V. Nibarati Ckandra (1899) 27 Cal. 421, 
424 ; followed (though not cited), Soknn 
Mol V. Imam Din (1929) 114 I. C. 444 ; 
A. I. R. 1929 Lah. 616. 
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there is no question of fraud or oppression, improper dealing, exorbitant 
amount, dealing with an ignorant person, or the like considera¬ 
tions ” (/). For “ it is of the utmost importance as regards contracts 
between adult persons not under disability and at arm’s length that 
the Courts of law should maintain the performance of the contracts 
according to the intention of the parties ” (g). On the other hand, 
the stipulation will be held penal, so as to relieve the debtor from his 
contractual obligation, if “ the enhanced rate be such as to lead to the 
conclusion that it could not have been intended to be part of the 
primary contract between the parties ” (A), or where there are equitable 
considerations which would render the bargain unconscionable. But 
the relief, where a proper case was made out for it, was granted by the 
Court in its equitable jiHisdiction, and not under s. 74, for the section 
as it stood before the amendment was held not to apply to the class of 
stipulations now under consideration (i). The relief granted, however, 
was the same whether it was under the Court’s equitable jurisdiction or 
under the provisions of the section (j). And as to Act XXVIII of 
1855 (repealing usury laws) it was held that it did not affect the 
equitable jurisdiction of Courts to relieve against a penalty (i). 

Effect of Act VI of 1899. —The section as it stood before the 
amendment applied only to those stipulations for enhanced interest 
wlien a sum was named in the contract as the amount to be paid in 
case of breach. It was held not to apply to any stipulation for increased 
interest when the higher rate commenced from the date of default 
Relief, therefore, where such a stipulation was penal, was given not 
iindcr the provisions of the section, but in the exercise of the Court’s 
equitable jurisdiction. The section as it now stands brings within its 
operation all stipulations in the nature of a penalty, as will be seen 
from the words “ any other stipulation by way of penalty.” The 


(/) Surya Xarain Singh v. Jogendra 
\(irain Roy {1802) 20 Cal. 3G0, 304, per 
J. cited in 26 Cal. 300, at p. 310. 

(S() Wallis V. Smith (1882) 21 Ch. Div. 
243, cited in 27 Cal. 421, 424. 

{h) Per Sargent C.J. in Umarkhan v. 
Salekhan (1892) 17 Rom. 106, 113, 114; 
and sec Kisanlal v. Kisansiugh, 103 T. C. 
148; A. 1. U. 1027 Nag. 284. 


(i) Umarkhan v. Salekhan (1802) 17 
Bom. 106; Pardhan Rhukhan Lai v. 
Xarsing Dyal {1808) 26 Cal. 300 ; Ramen- 
dra Roy v. Serajuddin Ahamed (1898) 2 
C. W. N. 234 ; Manoo Repari v. Durga 
Churn Saha (1808) 2 C. W. N. 333 ; -4Mu/ 
Qani v. Xandlal (1002) 30 Cal. 16. 

{j) Abdul Oani v. Xandlal (1902) 30 
Cal. 15, 19. 
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result, therefore, is that in the case of a stipulation for a higher rate of 
interest from the date of default relief will now be granted, wherever 
such a stipulation is penal, under the provisions of this section (A;), 
and it will not be necessary for Courts to resort to their equitable 
jurisdiction to grant relief on that score. In other respects, the law 
as to stipulations for enhanced rate of interest remains what it was 
under the old section. The Explanation to the section is simply a 
legislative recognition of the proposition laid down in the under¬ 
mentioned cases (1) that a stipulation for enhanced interest from the 
date of default niay be a stipulation by way of penalty (m). Illustra¬ 
tion (d), which was added in the Act by Act VI of 1899, is an instance 
of such a stipulation. The increase of interest from 12 to 75 per cent, 
is of itself so exorbitant as, in the language of Sargent C.J., “ to lead 
to the conclusion that it could not have been intended to be part of the 
primary contract between the parties (n). But a stipulation in a 
mortgage bond that if the mortgagor fails to pay interest at the end 
of every month at the agreed rate, which was Rs. 1-12 per cent, per 
mensem, the mortgagee shall be entitled to claim either interest at the 
rate of Rs. 2 per cent, per mensem with effect from the date of default 
or payment of the whole of the principal and interest payable on the 
date of default, is not by way of penalty. The stipulation only means 
this, that the mortgagor is to pay a small increase in the rate of interest 
in return for the mortgagee not exercising forthwith his right to recover 
at once the whole amount due (o). 

On the whole the law as to enhanced rate of interest under the 
section as amended may now be stated as follows :— 

(a) A stipulation for increased interest from the date of the bond 
is always in the nature of a penalty, and relief will be granted against it. 

(b) A stipulation for increased interest from the date of default 
may be a stipulation by way of penalty, and whenever it is so relief 
will be granted under the section as amended, and not independently 


S. 74. 


{k) See Velckand v. Flagg (1911) 36 
Bora. 164 ; 13 I. C. 853; NajafAUKhan 
y. Muhammad Fazal Ali Khan (1928) 107 
I. C, 249 ; A. I. R. 1928 All. 265. 

{1) Umarkhan v. Sahkhan (1892) 17 
Bom. 106, 113, 114; Pardkan Bhukhan 
Lai V, Narsing Dyal (1898) 26 Cal. 300, 
310. 


(m) Sankaranarayana Vadhyar v. San- 
karanarayana Ayyar (1901) 25 Mad. 343, 
347. 

(n) Umarkhan v. Sahkhan (1892) 17 
Bom. 106, 113, 114. 

(o) P. C. Pal V. K.A.L.R. Firm (1923) 
1 Rang. 460; 761. C. 836; A. I. R. 1924 
Rang. 46. 
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of it as before the amendmcut. Whether such a stipulation is penal 
is a question of construction dependent upon the considerations set 

out above. 

It should be stated that the current of decisions in Calcutta and 
Madras laying down the distinction between a proviso for retrospective 
enhancement of interest and a proviso for enhanced interest from the 
date of default, and treating the former as a penalty, was for some time 
broken owing to a decision of the Privy Council in Balkishen Das v. 
Run Bahadur Singh {f). That case related to the construction of a 
decree which was founded on a solehnama between the parties and to 
the right of the appellant to execute to the extent of the provisions of 
that decree when properly construed. The decree was for payment 
of money by instalments with interest at 6 per cent., and it was con¬ 
strued to provide for three contingencies, one of which was that on 
defaxilt of payment of the first instalment interest should be paid at 
12 per cent./ro/a the date of the decree. The Judicial Committee held 
that the stipulation for the higher rate of interest from the date of the 
decree was not a penalty, and added that, even if it were so, the 
stipulation was not unreasonable, inasmuch as it was a mere stipula¬ 
tion of interest at 12 instead of 6 per cent, per annum in a given 
state of circumstances. Following this decision, it was held in some 
cases {^) that a stipulation in a contract for a higher rate of interest 
from the date of the contract is not unenforceable, and that it cannot 
be treated as a penalty, but must be interpreted, as other parte of a 
written contract should be interpreted, according to the expressed 
intention of the parties. Those cases, however, are no longer of 
authority, and in later cases (r) the decision of the Privy Council was 


{p) (1883) 10 Cal. 305; L. R. 10 I. 
A.162. 

(q) Baij Nath Singh v. Shah Ati 
Hosain (1886) 14 Ciil. 248 ; Basaiayya 
V. Subbarazu (1888) 11 Mad. 294 ; Nora- 
yanasami Naidu v. Narayana liau (1893) 
17 Mad. 62. Sec also -4rjaa Bibi v. 
Asgar AH (1880) 13 Cal. 200. 203, where 
the note of discord was first struck ; see 
also Andu Mastry v. ira^jd/iH Chinnaycu 
(1864) 2 M. H. C. 205. 

(r) Kalackand Kyal v. Shib Chunder 
(1892) 19 Cal. 392, overruling Baij Nath 


Singh V. Shah AH Hosain (1886) 14 Cal. 
248 ; Baid Nath Das v. 

(1894) 22 Ci\l. 143; Panihan Bhukhan 
Lai V. Narsing Dyal (1898) 26 C^il. 300; 
Deno Nath v. Nilntran Chandra (1899) 
27 Cal. 421 ; Bamesuxir Frosad Singh 
V. Bai Sham Kishen (1901) 29 Cal. 43; 
Abdul Qani v. Nandlal (1902) 30 Cal. 15 ; 
Nanjappa v. Nanjappa (18SS) 12 Mad. 
161 (no ix'ferenco is made in this case to 
tho earlier case of Basamyya v. iSM66ara5w 
(1888) 11 Mad. 294, which followed tho 
Privy Council decision); OopaJudu v. 
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held not to be applicable to the class of cases tinder consideration ( 5 ), 
and the Courts reverted to the former view they had taken of s. 74 as 
originally enacted. So far as the Allahabad High Court goes, there 
have been only two cases (t) under the old section since the Privy 
Council decision, and that decision was followed in both of them. In 
the later of the two cases it was held by a full Bench of that Court that 
s. 74 as originally enacted did not apply to an agreement to pay 
alternative rates of interest whether the higher rate was payable from 
the date of the contract or from the date of default, on the ground that 
it could not be said in either case that there was a sum named in the 
contract as the amount to be paid in case of breach (w). The Explana¬ 
tion to the amended section read with illustration (d) makes it clear 
beyond all doubt that the section as amended applies to stipulations 
for alternative rates of interest, and the newly added words “ any other 
stipulation by way of penalty ” are wide enough to comprise cases in 
which no sum may be named as the amount to be paid in case of 
breach (^). And it is now held by the High Court of Allahabad under 


Venkatarainam (1894) 18 Mad.^ 176; 
Sankaranarayana Vadhyar v. Sankara- 
narayana Ayyar (1901) 25 Mad. 343; 
Annamalai Chetty v. Veerabadram Gketty 
(1902) 26 Mad. 111. 

(«) For reasons see Nanjappa v. Nani 
appa (1888) 12 Mad. 161, 165, 166; 
Kalachand Kyal v. Shib Chunder (1892) 
19 Cal. 392, 396 ; Umarkhan v. Salekkan 
(1892) 17 Bom. 106, 112. 

(0 Banwari Das v. Muhammad Mas- 
Mat (1887) 9 All. 690; Banks Behari v. 
Sundar Lai (1893) 15 All. 232. 

(u) See also Baij Nath Singh v. Shah 
Ali Hosain (1886) 14 Cal. 248, where 
Mitter J. said : “In either of the cases 
mentioned above no amount is named 
in the contract as the amount to be paid 
in case of breach. It is true that on the 
date when the breach took place the 
amount that imder the contract would 
be due on that date to the creditor could 
be ascertained by arithmetical calcula¬ 
tion, but that is not a case where it can be 
said that that amount is named in the 


contract as the amount to be paid in case 
of a breach. Then, again, the amount 
which may be ascertained by such calcu¬ 
lations is not the whole amount which is 
named in the contract as the amount to 
be paid in case of a breach, even if it be 
conceded that the use of the word 
‘ named ’ does not make any difference. 
The whole amount which in consequence 
of the breach would be payable to the 
creditor cannot be precisely ascertained 
on the date of the breach even by arith¬ 
metical calculation, because the breach 
continues so long as the money is not 
repaid after due date, and, therefore, to 
use the language used in the judgment of 
Mr. Justice Wilson, ‘ no one can say at the 
time of the breach what the sum will 
be.’” 

(v) In Annamalai Chetty v, Veerabad¬ 
ram CheUy (1902) 26 Mad. Ill, it was 
assumed that the section as amended 
applied to cases of alternative rates of 
interest. 
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I the date of the bond is a stipulation by way of penalty 

A provision for reduction of interest if paid in advance is not 
penal (x). In a less simple case, A. lends money to B. at interest at 
Rs. 2-8-0 per cent, per month. Subsequently, on a settlement of 
accounts between the parties, it is agreed that A. should charge interest 
at tlie rate only of 8 annas per cent, per month on the balance due, if 
the same was paid within a certain date ; but if not so paid, B. should 
pay the balance with interest at the original rate of Rs. 2-8-0 per cent, 
per month. The sti}>ulation for the payment of interest at Rs. 2-8-0 
})er cent, per month in default of payment of the balance within the 
fixed period is not by way of penalty. “ Here the higher rate of interest 
was only that orifjlnalhj payable under the bond : and the new bargain 
was merely a concession to the [debtor] of which he failed to take 
advantage. This is not the case of a lower rate of interest being 
mentioned in the bond, with a provision that, if the debt be not paid, 
a higher rate shall prevail as from the date of the loan ” (y). 


II. Stipulations for compound interest (z ),—A stipulation in a bond 
for payment of compound interest on failure to pay simple interest 
at the same rate as was payable upon the principal is not a penalty 
within the meaning of this section (a). But a stipulation for the 
payment of compound interest at a rate higher than that of simple 
interest is a penalty within the meaning of this section, and would be 
relieved against. As observed ])y the Judicial Committee in Sunder 
Koer v. Bai Sham Krishen (6), “ compound interest is in itself perfectly 


(»’) Brij Bhukhan v. Sami-ud-din {\Q0‘2) 
25 All. 109. 

(x) Admr.-Gen. of Jiitnna v. Moolla 
(1927) 5 Rang. 573; 105 I. C. 592; 

A. I. R. 1928 Rang. 19 (eloniontary 
loariiing in England). 

(//) Kirli Chinuler ('hnitirji v. .m- inson 
(1!H»0) 10 W. N. 040. 

{i) " Thr Coiirtii do not lean towards 
compound interest, tliey do not award 
it in the abstmeo of stipulation ; but 
whoro there is a clear agreement for its 
payment it is, in the absence of dis¬ 
entitling circumstances, allowed *’ : Ilari 
Lnhii Pafil v. Rainji Valad Pandu (1904) 


28 Bom, 371, 377. 

(rt) Ganga Dayal v. Bachchu Lai (1902) 
25 All. 20; Burya Norain v. Jagendnt 
Xarain (1892) 20 Cal. 300; Bhola Nath 
V. Paleh Singh (1883) 0 All. 03; Janki 
V. Ahmad Husain (1902) 25 All. 169 ; 
Mtil Singh v. Kishan Goixtl (190-1) Punj. 
Reo. no. 58 ; Lekhi Chand v. Pear Chand 
(1917) 2 Pat. h. J. 283 ; 39 I. C. 100 ; 
Ahdnl Ali V. Pa/na J/a/(19l4) Punj. Rec. 
no. 82, p. 289; 25 I. C. 560; Malli 
ChcUiar v. rcernann Teixin (1921)41 Mad. 
L. J. 470; 09 I. C. 812. 

(6) (1906) 34 Cal. 150, at p. 168, L. U. 
34 I. A. 9; Mongol Bai v. Bahu 
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legal, but compound interest at a rate exceeding the rate of interest on S. 74. 

.1 

|. the principal moneys, being in excess of and outside the ordinary and 
usual stipulation, may well be regarded as in the nature of a penalty." 

Thus where a bond provided that interest should be payable at the end i 
of each year at the rate of Rs. 1-4 per cent, per mensem, and that in j 
default compound interest should be paid at the increased rate of j 
Rs. 3-2 per cent, per mensem, it was held that the stipulation was one ^ 
by way of penalty, and the Court allowed compound interest at the 
same rate as simple interest (c). 

Similarly it was laid down in an Allahabad case that a stipulation 
that in default of payment of interest when due the debtor should pay 
an increased rate of interest as well as compound interest amounts to a 
penalty ((^). The ground of the decision was that the two stipulations 
put together could not be regarded as a fair agreement with reference 
to the loss sustained by the lender by reason of the breach of the 
contract. By the terms of the bond in that case the interest was to bo 
at the rate of 9 per cent, per annum, and was payable yearly, and there 
was a proviso that if it was not paid when due it should be increased 
to 15 per cent, per annum, and should be calculated as compound and 
not as simple interest (e). This case was dissented from by the Madras 
High Court. The bond in that case provided that, if any instalment of 
interest (which was 2 per cent, per mensem) was not paid on the duo 
date, the debtor should pay compound interest at the same rate “ from 
the expiry of the instalment,” and that, if the principal was not paid 
within a year, he should “ from that date ” pay interest at an enhanced 
rate, namely, 3 per cent, per mensem. The Court said that the only 
question was whether an agreement to pay an increased rate of interest 
as well as compound interest amounted to a penalty, and held that 
there was nothing penal in the bond, putting the decision on the ground 
that, if parties enter into extortionate bargains with their eyes open, 
they are not entitled to relief unless the unfair nature of the transaction 

Singh 103 I. C. 437; A. I. R. 1927 Mad. Ill; Behari Lai v. Asaram, 105 
Lah. 445 ; 8 Lah. 721 ; 9 Lah. L. J. 301; I. C. 477 ; A. I. R. 1927 Lah. 445 ; 9 Lali. 

Kamazuria Kao v. Damojeepurapu L. J. 301. 

Ramanna Panlulu (1927) 104 I. C. 827. (d) Dip Narain Rai \\ Dipan Rai 

(c) Raid Nath Das v. Shamanand Das 8 All. 185. 

(1894) 22 Cal. 143, 155, 156, followed in (e) The Court reduced the interest to 
Ramestvar Prasad Singh r. Rai Sham Rs. 9 per cent, per annum reckoned at 
(1901) 29 Cal. 43, 51 : Annamalai compound interest with yearly rests up 
Ohetty V. Veerabadram Chelly (1902) 26 to the due date of payment. 
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S. 74. was not known to them, advantage having been taken of youth, 

ignorance, or credulity (/). 

No reference was made in either of these cases to s. 74 of the Act. 
It is submitted that the facts in the two cases were quite different and 
gave rise to different questions. In the Allahabad case the debtor 
became liable on default to pay a higher rate of interest not from 
the date of default, that is, the date on which the instalment of interest 
became due, but, so far as it appears from the report, from the date of 
the commencement of each instalment of interest (g). This stipxilation 
would of itself be now regarded as penal independently of the condition 
for payment of compound interest. But the liability on default under 
the terras of the bond was not only to pay the enhanced rate from the 
date of the commencement of each instalment, but also compound 
interest at that rate—a stronger case than the one which merely 
provides for compound interest at a rate higher than simple interest. 
In the Madras case, on the other hand, the first stipulation for com¬ 
pound interest at the same rate as simple interest was lawful, though 
the second stipulation for payment of interest at an increased rate 
from the date of default (h) may or may not be one by way of penalty 
according to the circumstances of the case (see Explanation to the 
section, p. 433, above). 

The distinction has been explained by the Judicial Committee : 
“ The Indian Courts have invariably hehl that where (as in the present 
case) the stipulation is retrospective and the increased interest runs 
from the date of the bond and not merelv from the date of default, 
it is always to be considered as a j)enalty, because an additional money 


(/) Snri/ajmraijana (1887) 

10 Mnd. 203. TIk* terms of the bond as 
respects interest were ns follows : “ Should 
I so fail to pay the amount of interest, 
T shall pay the interest as 2 per cent, per 
month, as stated above, on the amount of 
the interest also from the expiry of tho 
instalment. I shall pay tho prineipal, 
the amount of interest due, and the 
amount of interest thereon within ono 
year. Should I fail to clear a year hence 
the whole amount due to you, 1 shall 
pay you the whole of the amount due 
together with interest on it from that 
date at tho rate of 3 per cent, per month.” 


Sec Abbakke Uegijadihi v. A’lnAiamma 
Shelly (1000) 20 Mad. 401. at p. 400. 

(^) Tho terms of the bond arc not set 
out in the n'port. The only other con¬ 
struction would be that the hiuher nUo 

V 

was to hv paid from the date lixed for 
the payment of the {n<italmcnl$ with com¬ 
pound interest, in which event the case 
would be one of payment of compound 
interest at a rate higher than that of 
simple inteivst, 

{h) The wonls in the bond aiv “ from 
that date,” which obviously mean " from 
the expiration of the year ' Vicing the 
period of the loan. 
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payment in that case becomes immediately payable by the mortgagor. 
Their Lordships accept that view of the statute ” (t). 

A stipulation that interest in arrear shall be capitalised and 
added to the principal sum and that the whole shall carry interest 
at the contract rate is not by way of penalty (j). 

III. Stipulations for payment of interest if principal not paid on due 
date. —^We next proceed to consider cases where the bond does not 
provide for the payment of two rates of interest, one lower and the 
other higher, but for the payment of interest at one specified rate if 
the principal money or part thereof is not paid within a stipulated 
period. The decisions on the subject are not quite uniform and require 
examination. But before doing so it may be as well to note the 
provisions of Act XXVIII of 1855, as they have a close bearing on 
the subject. That Act abolished all usury laws, and s. 2 thereof 
provides that “ in any suit in which interest is recoverable the amount 
shall be adjudged or decreed by the Court at the rate (if any) agreed 
upon by the parties, and if no rate shall have been agreed upon at 
such a rate as the Court shall deem reasonable.” It will have been 
observed from what has preceded that the provisions of the Act of 
1855 do not apply, and the Court will not decree interest at the agreed 
rate where the agreement provides for alternative rates of interest 
and the stipulation for the higher rate of interest is one by way of 
penalty. Such stipulations would now come within the scope of s. 74, 
and the provisions of the said Act are so far modified by that section (^). 
Where, however, there is a stipulation for a single rate of interest, the 
question arises whether the provisions of s. 2 of Act XXVIII of 1855 
invariably apply to all such cases, so that the Court should award the 
agreed rate of interest, or whether any relief could be granted where 
such rate appears to the Court to be penal, and if so whether this 
could be done under s. 74 as now amended. In Motoji v. Shekh 
Husen (J), where a promissory note, after stipulating for payment by 
monthly instalments without interest, provided for interest at the rate 
of 75 per cent, per annum in default of payment of any one instalment, 

(i) Sundar Koer v. Sham Krishen (A:) The contrary view taken in Baij 
(1906) L. R. 34 I. A. 9, 17; 34 Cal. Nath Singh v. Shah AH Hoaain (1886) 
150. Cp. Bishtn Chand v. Narain Singh 14 Cal. 248, and Banke Behari v. Svndar 
110 I. C. 311; A, I. R. 1928 Lah. 857. Lai (1893) 15 All. 232, 236 e/^e^., cannot 

{j) Sarju PrasadY. Beni Madho (1883) now be sustained. 

All. W. N. 208. (0 (1869) 6 B. H. C. A. C. 8. 


S. 74. 
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S. 74. it was held by the High Court of Bombay that the stipulation for 

interest was a penalty. In Pava v. Govind (m) a promissory note 
provided for repayment of principal ivithout interest within three 
months from the date thereof, and that in default interest should be 
paid at 75 per cent, per annum. It \vas held by the same Court, 
following Motoji v, Shekh Husen (??),. that the rate of interest was a 
penalty, and that Act XXVIII of 1855 did not destroy the equitable 
jurisdiction of the Courts to relieve against a penalty (o). In Ban- 
aidhar v. Bu Ali Khan (f) the defendant agreed to repay to the plaintiff 
a loan of Ks. 50 on a certain date, and in default to pay interest at 
Ke. 1 per day, that is, at tin* rate of Rs, 730 per cent, per annum. 
It was held by the High Court of Allahabad that, looking at the entire 
instrument, the amount of interest appeared to be in the nature of a 
penalty because “ one rupee per diem for failure to pay Rs. 50 is, as 

A. ^ 

interest, an extortionate amount for w’hicli no adequate consideration 


(m) (1873) 10 H. H. C. 382. 

(») Witli which case, it wiis said, the 
case was on all fours : Ih. 383. 

(o) In DaUoblula'i v. iMkshmaiuhfS 
(1889) 14 Bom. 200, Scott J. .'(aid that 
tlic case of Para v. Oovind dealt with 
an agreement wliich, on default in pay¬ 
ment of the original rate, imposed the 
enhanced rate on the defaulting party 
from the date of the original debt. In 
Vmarhhon v. ^!>alekhan (1892) 17 Bom. 
10(5, on the other hand. Sargent C.J. 
said that an examination of tlie facts in 
Motoji V. Shfkh Ilnsen and Pai'a v. Oorind 
left no doubt that tlie Court was in that 
case dealing with prospective enhance¬ 
ment of intere.st. See also Hakma Manji 
V. Memun Ayab (1870) 7 B. H. C. 19, 
where the same view was taken. It may 
be noted that Umarkhan v. Salckhan was 
referred to a Full Bench, and the Divi¬ 
sional Bench, in making the order of 
reference, said : “ Having regard to tlie 
conflict of decisions between Pava v. 
Oovind ... on the one hand aiul 
DuUabhdas v. Lakshmandas on the other, 
we thiidv it right to refer it to a Full 
Ih'iieh t(» decide whether a clause in a 
bond enhaneimj the rate of interi'st on 


default of payment of the principal debt 
and interest at the time fixed is to bo 
regarded as a penalty.” How the two' 
ilecisions were conflicting it is not easy 
to see ; for Pava v. Govind was not a case 
of alternative rates of interest (seo this 
statement borne out in Banke Behari v. 
Snndar ImI (1893) 15 All. 232. 255): 
while in DuUabhdas v. Lak<hmandas 
there were two rates of interest, and the 
higher rate was payable from the date 
of default, and the Court held it was not a 
penalty. In tho Full Bench ease, Sar¬ 
gent C.J. was inelinetl to think that the 
decision in Paia v. Govind could Ix' sup¬ 
ported on the ground that the enhaneotl 
rate of interest in tliat ease was such as 
to lead to the conclusion that it could 
not have Ix'en intended to Ix' ^Kirt of the 
primary contract betwmi the thirties : 
17 Bom. pp. 113, 114. 

(/.) (1880) 3 All. 200 : Chuhar Mai v. 
Mir (1880) 2 All. 15, where the interest 
payable on default was Rs. 3-2-0 per cent, 
per mensem, and the Court held that it 
was penal. In Maya Bam v. Xaubat 
(1885) All. \V. N. 02, the rate was 24 per 
cent, tx'r annum, ami it was held to be 
not penal. 
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is shown, and which no man would contract absolutely to pay.” As 
to s. 2 of Act XXVIII of 1855, it was said that if the terms of that 
section strictly applied in every case it would be impossible to say to 
what extravagant and extortionate extent the most usurious claims 
imder the name of “ interest ” might not be carried. In a later 
Allahabad case (g) a stipulation to pay the amount of a bond on a 


certain day without interest and in default to pay interest at the rate 


of 24 per cent, per annum was held to be not penal on the ground that 


the interest claimed was ‘‘ contract interest.” 


The Court added that, 


even if it had been penal, the rate was not so exorbitant that the Court 
would be justified in reducing it. None of these cases was decided 
with reference to s. 74. In Vythilinga v. Ravana (r) the defendant 
agreed to repay a loan of Es. 10 within fifteen days, and in default to 
pay interest at the rate of one anna per rupee per diem, that is, at the 
rate of Ks. 2,250 per cent, per annum. The Madras High Court held 
that the stipulation for interest was penal, one of the learned Judges 
holding that the case was covered by s. 74, and the other doubting 
whether that section affected the case at all, but both following an 
earlier decision (s) of the same Court, which, however, was a case of 
alternative rates of interest. 


In Arjan Bibi v. Asgar Ali (i) the bond provided for the repay¬ 
ment of the loan within a certain period, and. in default for interest 
from the date of the bond at 150 per cent, per annum. The High 
Court of Calcutta awarded interest at the agreed rate, holding that the 
agreement was one for payment of interest within the meaning of s. 2 
of Act XXVIII of 1855, and did not fall under s. 74, as there was only 
one rate of interest agreed to be paid, and the bond did not provide 
for the payment of two rates of interest. The same view has been 
taken by the Chief Court of the Punjab {u). In Sankaranarayana 
Vadhyar v. Sankaranarayana Ayyar (v) the bond provided for the 
payment of the principal by twelve instalments, and it was provided 
that in default the debtor should pay the whole amount of the loan 


S. 74. 



(g) Kunjbeharilal v. Ilahi Bahhsh Pxmj. Rec. no. 32. But see Kanhaya Lai 
(1883) 6 AU. 64. v. Narain Das (1894) Punj. Rec. no. 99. 

(r) (1882) 6 Mad. 167. (v) (1901) 25 Mad. 343; Chiniw, v. 

(«) Vmgidesvxifa Y. Chain Achen {\%'^\) (1902) 26 Mad. 445. (The rate of 

3 Mad, 224. interest in this case was 12 per cent, per 

(0 (1886) 13 Cal. 200. annum.) 

Qohal Chund t. Khtvaja Ali (1890) 

29 
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S, 74, on demand with interest at the rate of 180 per cent, per annum. The 

Madras High Court held, dissenting from Bansidhar v. Bu AH Khan {w), 
and approving Arjan Bibi v. Asgar Ali (a:), that, only one rate of 
interest having been pro\aded for, the case was not governed either 
by s. 74 as it formerly stood, or by the amended section, and that the 
plaintiff was entitled to interest at the agreed rate under Act XXVIII 
of 1855, as that rate could not be said to be exorbitant, “ having regard 
to the relations between the parties and the circumstances in which 
the defendant undertook the obligation which he failed to fulfil ” (j/). 
In Prayag v. Shyam Lai {z) it was held by the High Court of Calcutta 
that simple or compound interest (which was 75 per cent, per annum 
in the case) is not in itself penalty. The interest in that case ran from 
the date of the bond, and was not payable on default only of payment 
of the principal sum as in the preceding cases. The case, therefore, 
does not belong to the group of cases now under examination, but it is 
noted here, as the Court said that the case was governed by the revised 
section. 

It will have been seen that in Motoji v. Shekh Husen (a), Pava 
v. Govind (6), Bansidhar v. Bu Ali Khan (c), and Vythilhya v. 
Ravana (d), cited above, the exorbitant rate of interest was of itself 
regarded as penal. On the other hand, in Arjan Bibi v. Asgar Ali (e) 
and Sankaranarayana Vadhyar v. Sankaranarayana Ayyar(f)y the 
Court declined to grant any relief, though the rate of interest in one case 
was 150 per cent, per annum, and in the other it was 180 per cent. The 

effect of these two decisions as well as the decisions in 

Lai ( 2 ) is that, the rate of interest having been agreed upon between 
the parties, it shoidd be allowed under the pro\dsions of Act XXVIII 
of 1855, and the mere fact that the rate of interest is exorbitant is 
no groimd of relief unless the transaction amounts to an “ unconscion¬ 
able bargain.” The principle of these decisions, it is submitt-ed, is 
not sound, for, following it to its logical consequences, any rate of 


(ir) (1880) 3 All. 2G0. Sco note (;>) 
above. 

{x) (1886) 13 Cal. 200. 

(f/) 25 jMad., pp. 346, 349. 

( 2 ) (1903) 31 Cal. 138. See also 
Krishna Kumar v. Brojo Naih Botj (1903) 
7 C. W. N. 876, Avhero a loan of Ks. 300 
rarried compound interest at the rate of 


Rs. 5 per month, and interest was 
awanlod at that rate. 

(n) (1869) 6 B. H. C. A. C. 8. 

(6) (1873) 10 B. H. C. 382. 

(c) (1880) 3 All. 260. 

(d) (1882) 6 Mad. 167. 

(0 (1886) 13 Cal. 200. 

(/) (1901) 25 Mad. 343. 
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interest, towever exorbitant, would not be regarded as penal. The 
correct principle, it is conceived, is the one laid down in the first group 
of the cases mentioned above, namely, that relief should be granted 
whenever the rate of interest appears to the Court to be penal notwith¬ 
standing the provisions of the Act. This view had been adopted by 
the High Court of Calcutta in Miajan Patari v. Abdul Juhliar {g), 
where it was held, dissenting from Arjan Bihi v. Asgar Ali (A) and 
Sankaranarayana Vadhyar v. Sanharanarayana Ayyar (i), that a 
stipulation for the payment of interest at the rate of 75 per cent, per 
annum from the date of the bond, on failure to pay the principal sum 
in two instalments on the dates fixed, was in the circumstances of the 
case a penalty. There are later decisions to the same efiect by a full 
Bench of the Madras High Court (j), who held, dissenting from 
Sanharanarayana Vadhyar v. Sanharanarayana Ayyar (z), that where 
no interest is payable until default, but interest at an exorbitant rate 
is payable as from the date of default, the Court has power to treat the 
latter stipulation as a penalty; and by the High Court of Bombay, 
following its previous opinion (A). 

Before the amendment of the section relief was properly granted 
by Courts in the class of cases under consideration in the exercise of 
their equitable jurisdiction, for s. 74 as originally enacted could not 
apply to the case. AVhether after the amendment relief should be 
granted under the amended section is open to some doubt. On the 
one hand, the section as now amended extends to any . . . stipula¬ 
tion by way of penalty,” and this expression is wide enough to cover 
the class of cases now under consideration, and this is now the opinion 
of almost all the High Courts (1). On the other hand, the subject- 
matter of the section relates to what is known in English law as the 

{j) Mutukrishna v. Sankara Lingam 
(1913) 36 Mad. 229; 18 L C. 417. 

{k) Velchand v. Flagg (1911) 36 Bom. 
164; the view taken in Kishan v. 
Sitaram, 104 I. C. 191; A. I. R. 1927 
Nag. 338, seems too narrow. 

(/) Mutukrishna v. Sankar (1913) 36 
Mad. 229 ; 18 I. C. 417; Khagaram Das 
v. Ramsankar Das (1916) 42 Cal, 652; 
27 1. C, 815; Y elchand v. Flagg {\^\\) 
Bom. 164. 

(i) (1901) 25 Mad. 343. 


(^) (1906) 10 C. W. N. 1020; 

Khagaram Das v. Ramsankar Das (1916) 
42 Cal. 652; 27 I. C. 815 ; Abdul Majeed 
V. Khirode Chandra Pal (1915) 42 Cal. 
690, pp. 698-699; 291. C. 843; Upendra 
Lal\. MeAmJBifct (1916) 21 C. W. N. 108; 
36 I. C. 404; Nabo Kumar v. Syed Abdul 
(1916) 21 C. W. N. 112; 36 I. C. 721, 
the last two being cases under the Bengal 
Tenancy Act, 1885. 

(A) (1886) 13 Cal. 200. 


S. 74. 
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S. 74. doctrine of penalty and liquidated damages, and stipulations for 

interest of the class we are now dealing with do not fall under either 
of those two heads. If so, we venture to think that where a proper 
case is made out for relief the Courts could grant it as before under 
their equitable jurisdiction. The question is not, however, of much 
practical importance, for the relief, however granted, would be the 
same in its nature and extent. 


IV. Stipulations for payment of interest at a lower rate, if interest 
paid regularly on due dates.—Where a bond provides for payment of 
interest at 21 per cent, per annum with a proviso that, if the debtor 
pays interest punctually at the end of every year, the creditor would 
accept interest at the rate of 18 per cent, per annum, the creditor is 
entitled on failure of payment of interest on the due date to interest 
at the higher rate of 24 per cent, per annum. Such a clause is not 
in the nature of a penalty (?n). In a Calcutta case the stipulation 
was for payment of interest at 94 per cent., to be reduced to per 
cent, on punctual payment, but the scheme for liquidation of the 
mortgage debt which was a material part of the mortgage deed showed 
that interest was calculated at per cent. only. Upon these facts 
the Court held that the stipulation for payment of 9| per cent, was a 
penalty, and it allowed interest at 74 per cent, and further interest 
upon interest at 74 per cent, in respect of payment not punctually 
made («). Cp, p. 443, above. 


y. Stipulations for payment of interest from date of bond, the rate 


of interest being exorbitant.—The question to be considered under this 
head is, whether a stipulation for payment of interest can be deemed 
a “ stipulation by way of penalty ” within the meaning of this section, 
if the bond provides for payment of interest at one rate from the 
date of the bond, provided the rate is high and exorbitant. This 
may be put in the form of an illustration thus:—A. borrows Rs. 600 
from B. on 15th October, 1917, and gives him a bond for that amoimt, 
promising to pay the principal with interest thereon at the rate of 
75 per cent, per annum on 15th January, 1918. A, does not repay 

(m) Kutnb-Ud-D\n v. Bashir-Ud~Din Wallingford v. J/uluai Society (18S0 
(1010) 32 All. 448 ; Fitz-IIoImes v. Bank 6 App. Cas. CS5, 702. 


of Upper India, Ltd, (1023) 4 Lah. 258; 
77 I. C. 623 : A. I. R. 1023 Lah, 648; 
Witlli^'i V. Smith (1882) 21 Ch. D. 201 


(n) Shyampeary v. Tfie Eastern Mori* 
gage i(? Aytrncy Co., Ltd, (1917) 22 
C. W. N. 220, 241-245; 40 I. C. 805. 
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the loan on 15th January, 1918. B. sues A. to recover the amount 
of the loan with interest at 75 per cent, per annum. Is B. entitled to 
interest at the rate of 75 per cent, per annum, or has the Court power 
under this section to reduce the rate of interest ? It is assumed that 
B. was not in a position to dominate the will of A. within the meaning 
of s. 16 above (o) and that the only question to be considered is whether 
the Court has power under the present section to reduce the rate of 
interest. It has been held by the High Court of Calcutta that there 
being a bt^each of the contract by A. as contemplated by this section, 
the only other point to consider is whether the stipulation to pay 
interest at the rate of 75 per cent, per annum is a stipulation hy way 
of penalty ” within the meaning of this section. Whether the stipula¬ 
tion to pay interest at the rate of 75 per cent, per annum is a stipulation 
by way of penalty is, according to that Court, a question of fact 
depending on the circumstances of each case, and if the Court finds 
that the rate of interest is of a penal character, the Court has power 
under this section to grant relief (p). On the other hand, it has been 
held by the High Court of Madras that the present section does not 
apply to cases like the above, the reason given being that there cannot 
be a stipulation by way of penalty unless there is another antecedent 
promise. “ If the promise is to pay a certain sum on a particular day 
and in default of payment on that day to pay interest, then the agree¬ 
ment to pay interest may be a stipulation by way of penalty (( 7 ). 
The Madras decisions, it is submitted, are correct. It appears from 
the judgments of the Calcutta High Court that the only portions of 
the present section which that Court considered material for the 
determination of the question before them were ( 1 ) ‘‘ when a contract 


( 0 ) See notes to s. 16, “ Unconscionable 
bargainSy' p. 108 above. 

(p) Krishna Charan v. Sanat Kuniar 


Das (1917) 44 Cal. 162; 33 I. C. 609 [rate 
reduced from 75 per cent, to 15 per cent.]; 
Bonwang Raja Chellaphroo v. Banga 
Behari Sen (1915) 20 G. W, N. 408; 31 
I. 0. 394 [rate reduced from 48 per cent, 
to 12 per cent.]; Abdul Majeed v. Khirode 
Chandra Pal (1914) 42 Cal. 690; 29 L C. 
843 [rate reduced from 60 per cent, com¬ 
pound interest to 30 per cent, simple 
interest]. See also Oopeshwar v. Jadav 


Chandra (1916) 43 Cal. 632, at p. 639; 
32 I. C. 637. 

(?) Ponnusami v. Nadiniuthii (1917) 33 
Mad. L. J. 302; 421. C. 231 ; Kesamilu v. 
Arithulai{\9\Z)Z9 Mad. 533; 221. C. 769 ; 
Najaf AH Khan y. Muhammad Fazal AH 
Khan (1927) 26 All. L. J. 210; 107 I. C. 
249 (rate reduced from 37 to 12 per cent.). 
See in this connection Debt Sahai v. 
Qanga Sahai (1910) 32 AH. 589, and 
Qendan Lai v. Shahzadi (1913) 11 All. 
L. J. 155; 18 I, C. 765, where s. 74 was 
not considered. 
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S. 74. has been broken,* and (2) If the contract contains any other stipula¬ 
tion by way of penalty.” The learned Judges do not seem to have 
taken into consideration the words “ in case of such breach and the 
words “ the party complaining of the breach is entitled, whether or 
not actual damage or loss is proved to have been caused thereby to 
receive from the party who has broken the contract reasonable com¬ 
pensation not exceeding.the penalty stipulated for.” These 

words read with what precedes indicate unmistakably that the penalty 
stipulated for is one payable “ in case of breach,” in other words, a 
penalty which arises in default of performance. The language of 
illustrations (d), (e), (f), and (g) also points the same way. This view 
is further strengthened if it be remembered that the compensation 
contemplated by this section is that paid for the breach of the contract. 
In the case put above the contract is to repay the amount of the loan 
with interest. The breach takes place if A. fails to pay the loan with 
interest. There is no sum named in the contract as the amount to 
be paid “ in case of such breach,” nor does the contract contain any 
other stipulation by way of penalty, that is penalty payable in case of 
such breach. To sucli a case, it is respectfully submitted, the present 
section docs not apply. It seems preposterous to say that 75 per cent, 
per annum or any lower rate of interest which the Court may award is 

compensation ” for breach of the contract. The Patna High Court 
lias taken much the same view as the Madras High Court (r). It is 
not necessary, however, to pursue this matter any further, for cases 
of the kind now under consideration arising since the enactment of 
the Usurious Loans Act, 1918, will be dealt with under that Act. 
Tliat Act empowers the Court to relieve against exorbitant interest 
wliere (1) the interest is excessive, and (2) the transaction was sub- 
stantiallv unfair : see s. 3 of the Act. 

Deposit on agreement for purchase. —Forfeitiue of earnest-money 
by a defaulting purchaser is not a penalty : but a term that a lump 
sum shall be paid in addition is penal, and only actual damage can be 
recovered under it (s). 

Forfeiture of salary.— Where under the terms of a contract of 
iMuployment it is agreed that the servant shall forfeit all arrears of 

(r) yuthuui Sahn v. linijmUh i^rasad {.■«) i’nHrt Singh v. Singh (P. C.) 

(11)17) 2 Pat. I.. J. 212. pp. 21G-218; 31) (1920) 31 Bom. L. R. 909. 

T. C. 362. 
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wages that had not yet become payable though due, in defaiilt of 
giving his employer notice before leaving his service, the stipidation 
is not by way of penalty, nor is it illegal under s. 23. Thus, where 
a servant is engaged by the month, and the salary of each month is to 
be paid on the 22nd of the next month, and fifteen days* notice is to be 
given before leaving service, the servant leaving on 20th April without 
giving notice is not entitled to his salary either for March which had 
become due (though not payable) or the broken period of April (i). 
But a stipulation that an employee should work on holidays, including 
Sundays, if required by the employer to do so, and should be liable on 
refusal to forfeiture of fifteen days* wages, has been held to be in the 
nature of a penalty and one which the Court should not enforce (w). 


“Reasonable compensation.’’ —The words of the section give a 
wide discretion to the Court in the assessment of damages. The only 
restriction is that the Court cannot decree damages exceeding the 
amount previously agreed upon by the parties. The discretion of the 
Court in the matter of reducing the amoimt of damages agreed upon 
is left unqualifi ed by any specific limitation, though, of course, the 
expression ' reasonable compensation ’ used in the section necessarily 
implies that the discretion so vested must be exercised with care, 
caution, and on sound principles ” (v). In the exercise of this dis- 
cretion the Judicial Committee has affirmed a judgment giving, as 
reasonable in the particular case, compensation at the same rate as the 
increased interest stipulated for [w). And generally it is open to the 
Court under this section to award as compensation a sum equal to the 
agreed penalty, provided that it does not appear to the Court to exceed 
what is reasonable (x). Where the defendants agreed to deliver a 
certain quantity of indigo plant to the plaintiff on a certain day, and in 
default to pay a certain sum as damages, it was held that the plaintiff 


(() Empress of India Cotton Mills Co. 
V. Naffer Ckunder Boy (1898) 2 C. W. N. 
687; Aryodaya Spg. da Co. Ld. v. Siva 
Virchand (1911) 13 Bom. L, R. 19. 

(tt) Amar Singh v. Karam Singh (1914) 
Punj. Rec. no. 50, 167 ; 25 I. C. 441. 

(u) Nail Bam v, Shib Dat (1882) 5 All. 
238, 242, Distinguished in Dilbar Sarkar 
V. Joysri Kurmi (1898) 3 C. W, N. 43, 
where it was held, having regard to the 


object of the agreement, that the measure 
of compensation was not merely the 
actual loss sustained by the plaintifi as 
in Nait Barn's Case. 

{w) Sundar Koer v. Sham Krisheii. 
(1906) 34 Cal. 150; L. R. 34 I. A. 9. f 
(x) Abbakke Heggadthi v. Kinhiamma 
Shetty (1906) 29 Mad. 491, 496; Mir 
Hazar Khan v. Satvan All (1910) Punj. 
Rec. no. 81. 
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I was not entitled to anything more than “ reasonable compensation,” 

“ The method of assessing damages,” it was said, “ would be to ascer¬ 
tain the quantity of indigo which would have been pressed out of the 
stipulated amount of indigo plant, to ascertain the price at which 
indigo might have been fairly sold in the market during the season 
to which the contract relates, and to deduct from such price the 
ordinary charges of producing and selling the quantity of indigo in 
question ” (y). Similarly it has been held by the High Court of 
Bombay that the measiu-e of damages for breach of a contract to 
borrow moneys at interest for a certain period is not the difference 
between the agreed rate of interest and that realised by the lender 
from his bankers for the full period of the loan, but only for such period 
as might be reasonably required to find another borrower of a similar 
amount at the agreed rate ( 2 ). In a Calcutta case in 1895 (a) the 
defendant executed a kabuliat by which he agreed to pay rent at rates 
of eight annas, four annas, and two annas per bigha for a period of 
seven years, and, if he cultivated the land on the expiry of the term 
without executing a fresh kabuliat, to pay rent at a imiform rate of 
Rs. 4 per bigha. The defendant continued to hold the land after 
expiry of the said period without executing a fresh kabuliat, and the 
]>laintiff sued for arrears of rent at the rate of Rs. 4. It was held that 
the stipulation for the higher rate of rent was in the nature of a penalty, 
and the Court allowed rent at the former rates. Rampini J. gave a 
dissenting judgment, holding that s. 74 did not apply, as the suit was 
not brought on the allegation that a contract had been broken, but 
was one to recover arrears of rent at a rate at which the defendant 
agreed to pay on his failure to execute a fresh kabuliat. The learned 
Judge further held that the rate of rent mentioned in the kabuliat 
was not named as the amount to be paid in case of a breach of the 
contract {h). But a stipulation by a tenant that if he failed to deliver 
at a specified time forty mudis of rice by way of rent (c), and to pay 
Government revenue and interest due on a mortgage, he would deliver 
five mudis more of rice, has been lield to be not in the nature of a 
penalty, but liquidated damages (d). This decision was based on the 


(?/) iSce note (f). 

( 2 ) Daluhluti v. Abuhahir (1887) 12 
Bom. 242. 

(a) Tejendro Narain v. Bakai Singh, 
22 Cal. 658. 


(6) 22 C^il. p. 667. 

(c) Sco IlIustTation (o). p. 483 above. 

(d) Balhuraya v. ^dnltimma (1890) 22 
Mad. 453. 
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principle enunciated by Jessel M.R. in Wallis v. Smith (e), that “ where 
a deposit is to be forfeited for the breach of a number of stipulations, 
some of which may be trifling, some of which may be for the payment 
of money on a given day, in all these cases the Judges have held that 
this rule (that is, the rule as to penalties) does not apply, and that the 
bargain of the parties is to be carried out.” And upon the same 
principle where a deposit was made with a railway company by the 
purchaser of a season ticket for one month, and the ticket was issued 
on conditions, one of which was that the ticket was to be delivered up 
at the office of the company on the day after expiry, and another 
condition provided that the ticket and all benefit thereof, including 
the deposit, should be absolutely forfeited to the company if it should 
be lost, or in case of breach of any of the other conditions, it was held 
that the ticket-holder was not entitled to a return of the deposit where 
the ticket was delivered up some few days after the expiry of the 
month (/). In a Madras case a contractor agreed with a railway 
company to supply for a term of twelve months 2,400 tons of fuel at 200 
tons per month and deposited with the company Rs. 350 for the due 
fulfilment of the contract. The contract contained various stipulations 
as to its proper performance, and empowered the company to cancel 
the contract and forfeit the deposit if the contractor failed to make 
punctual delivery in accordance with the terms of the contract and the 
specification thereto annexed. The contractor having failed in per¬ 
formance of the contract, the company cancelled the contract and 
forfeited the deposit. The question arose whether in law the deposit 
was liable to be forfeited. The Court held that it was ; “ The rule 
governing the class of cases imder consideration is that, where the 
instrument refers to a sum deposited as security for performance, the 
forfeiture will not be interfered with, if reasonable in amoimt.” The 
present section, it was said, did not apply to the case (g). Similarly, 
where the plaintiff agreed to forfeit all arrears of wages if he left the 
service of the defendant without fifteen days* previous notice, it was 
held that the present section did not apply, and that the plaintiff by 
leaving the service of the defendant without giving the required notice 


(e) 21 Oh. Div. 243, 258. Railivay Co. (1906) 29 Mad. 118 ; Singer 

if) Cooper V. London and Brighton Manufacturing Co. y. Raja Prosad {1^0^) 
Railtoay Co. (1879) 4 Ex. L. 88. 36 Cal. 960. 

(^) Manian Patter v. The Madras 
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S. 74. forfeited the arrears of wages (h). A stipulation in a building contract 

for a fixed sum to be paid daily or weekly for delay in completing the 
work seems not to be stipulation by way of penalty (i). 

Illustration (a).—The case put in this illustration is that of a penalty 
Jto a common bond to secure the payment of money. It may, however, 
be noted that where a certain sura of money is due, and the creditor 
agrees to take a lesser sum it that sum is paid on a certain day, and the 
debtor in default agrees to pay the larger amount actually due, it is 
not a case of a penalty {j). 

Illustration (b).—This illustration shows that the penalty con¬ 
templated by this section may not only be to secure the payment 

i of money, as in illustration (a), but to secure the performance of some 
collateral act (/r). It must be presumed that the agreement mentioned, 
being in partial restraint of trade, is made in circiunstances bringing 
it within one of the exceptions to s. 27 of the Act. 

Illustrations (f) and (g).—A stipulation in a bond by which, on 
defaxdt of payment of one instalment, double the entire amount of the 
d(‘bt due under an instalment bond was to become at once payable, 
is in the nature of a penalty, not because payment is accelerated, but 
I because the amount is enhanced (i). See illustration (g). That a 
stipulation for merely accelerating payment of the debt is not by way 
of penalty is shown by illustration (f) (m). 

Exception.—In Secretary of State for India v. Dihizian Freres (ii) 
ilie words shall be liable ” in the exception were construed as gi^dng 
the Coiu*t a discretion not to levy the whole siun, but this seems 
contrary to the plain intention of the exception. The same phrase 
occurs in ss. 15G and 157 of the Companies Act, 1913, defining the 


{h) K)nj>rc,'i$ of Jtidia Coffon Mills Co. 
V. Xaffer Chnmlcr Hoy (lSi)8) 2 0. W. N. 
(iS7. 

(/) JSco Low V. licdilitch LiKiil Board 
[l8U2j 1 Q. B. 127 ; Jones \\ St. John's 
College (1870) L. H. 0 Q. B. 115; tiu'so 
eases are on the Common Law distinction 
lu'twcen penalty and licpudatcd damages 
(p. 4IU above). 

(j) 'J'hompsoa v. Hudson (1800) L. H. 
4 H. L. 1. A proviso for uccoptanco of 
interest at a reduced rate on punctual 


payment is familiar in English mortgage 
deeds. 

(l) See Sloman v. ll'af/er (1784) 2 
W. &T. L. C.,9thed. 221. 

(/) Joshi Kalidas v. KoH Dada (1888) 
12 Bom. 555; Vt'lchand v. Flagg (1911) 
30 Bom. 104. 

(m) See Ex ^xir/c Burden (1881) 10 
Ch. D. 075. Seo also Sterne, v. Becl\ 1 
Do Q. J. S. 595, and ]yaUingford v. 
Mutual Society (1880) 6 App. Ca. 085. 

(n) (1921) 45 Bom. 1213 ; 02 I. C. 675. 
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liability of a contributory and of a director of a company, and it there 
certainly imports no discretion. An administration bond executed 
by an administrator in accordance with s. 256 of the Indian Succession 
Act X of 1865 (now s. 291 of Act XXXIX of 1925) does not come 
within the exception so as to make the obligor liable, upon each 
of the conditions thereof, to pay the whole amount mentioned 
therein (o). Similarly a bond given by a person to whom the right 
of collecting fees from vendors of goods in a market is formed by 
a Local Board under the Madras Local Boards Act, stipulating that 
if he exacted fees in excess of the prescribed rates he should be 
liable to pay any fine not exceeding Rs. 50 imposed by the president 
of the Board, is a bond for the performance of a public duty or an 
act in which the public are interested,” but it cannot be said to 
have been “ given under the provisions of any law,” for there is no 
section in the Act which authorises or requires the giving of such 
a bond. Such a bond, therefore, does not fall within the exception so 
as to render the contractor liable to pay the full amount of the penalty 
on breach of the condition of the bond. The Board is only entitled to 
reasonable compensation not exceeding the amount of the penalty (p). 
It has been held by the Madras High Court that a contract with a 
municipality for the lighting of a town whereby it was stipulated 
that the deposit made by the contractor should be forfeited on any 
default made by him in carrying out the terms of the contract does 
not fall within this exception. “ No doubt the public are, in a sense, 
interested in the proper lighting of the municipal town, but the contract 
is not one for which any special provision is made in the Municipal 
Act (District Municipalities Act IV of 1884, Madras), and cannot be 
placed in a different category to a contract made with any private 
individual ” (j). The amount deposited in the last-mentioned case 
was Rs. 500, and it was held that it was in the nature of a penalty, 
and that it could not be enforced, since the contract rendered the 
penalty altogether irrespective of the importance of the breach.” 
The principle of this decision was dissented from by the same Court 
in Martian Patter v. The Madras Railway Co, (r) on the groimd that, 

(o) Lachman Das v, GhaUr (1887) 10 (q) Srinivasa v. Ratknasabapathi {IS92) 

All. 29. 16 Mad. 474. 

(j3) President of the Taluk Board, (r) (1906) 29 Mad. 118. See note (j/), 
Kundapur v. Burde Lakshminarayana p. 457, above. 

Kampthi (1908) 31 Mad. 54. 
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Ss. 74, 75, the case being one relating to a forfeiture of deposit for non¬ 
performance, the rule by which it was governed was not the rule as 
to penalties, but the rule that the Court should not interfere with the 
forfeiture, if the amount was reasonable. 

75 ♦—A person who rightly rescinds a contract is 
Party rightfully entitled to Compensation for any damage 

which he has sustained through the non- 
pensation. fulfilment of the contract (s). 

Illustration. 

A., a singer, contracts with B., the manager of a theatre, to sing at 
his theatre for two nights in every week during the next two months, and B. 
engages to pay her 100 rupees for each night’s performance. On the sixth 
night A. wilfully absents herself from the theatre, and B., in consequence, 
rescinds the contract. B. is entitled to claim compon.sation for the damage 
which he has sustained through the non-fulfilment of the contract. 


This section is to be read as supplementary to ss. 39, 53 (which, 
however, already contains a similar provision), 55, 61, and 65. The 
facts of the illustration resemble those of illustration (a) to s. 39, p. 280 
above. In such a case the English usage is to describe the promisee’s 
right not as an option to rescind the contract, but as an option to 
treat it as finally broken and have the damages assessed once for all 
(see note on s. 39). The difference, however, seems rather verbal than 
substantial. A party who rescinds on the ground of fraud or the like is 
in a different position: he rescinds the contract not because fulfilment 
has been refused or prevented, but because the contract, by reason of 
the fraud, or as the case may be, is altogether to his disadvantage. 


( 5 ) Tins section appears fairly to cover 
tlio right of a buyer who has paid a 
deposit on sale to recover it back if the 
seller makes default, if any more speeitic 
authority is wanted than his reined^’ for 
broach of contract under tlio general 
provisions of s. 73. But, as rightly 
observed in Piari (or Pyare) Lul v. J/iua 
Mai (1927) uO All. 82; 102 I. C. 766; 


A. 1. R. 1927 All. 621, the right to 
recover mono}’ paid on a consideration 
which has failed is not exhausted by 
statutory specifications. In Bhaguxinda^ 
V. Secy, of Stale (1924) 49 Bom. 194; 
87 I. C.; A. I. R. 1925 Bom. 227, tho 
reportable point is not that this section 
was applicable, but that a cextain section 
of tho Indian Forest Act was not. 
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CHAPTER VIL 

This chapter of the Act, comprising ss. 76 to 123, is wholly 
repealed by the Indian Sale of Goods Act, 1930, s. 65, but the 
numbering of the later chapters and sections is not altered. 

A commentary on the Sale of Goods Act, incorporating so much of 
our former comment as is still applicable, will appear in due course as 
a separate volume. The revision and re-arrangement required for 
that purpose have been undertaken by Mr. Ralph Sutton of Lincoln’s 
Inn. 
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CHAPTER VIII. 

Of Indemnity and Guarantee. 

124.—A contract by which one party promises to save 

Contract of in- other from loss caused to him by the 
demnity” defined, ponduct of the promisor himself, or by the 

conduct of any other person, is called a “ contract of 
indemnity,” 

Illustration. 

A. contracts to indemnify B. against the conscqucncc.s of any proceedings 
which C. may take against B. in respect of a certain sum of 20 rupees. This 
is a contract of indemnity. 


Indemnity. —English usage of the word “ indemnity ” is mnch 
wider than this definition. It includes promises to save the promisee 
harmless from loss caused by events or accidents which do not or may 
not depend on the conduct of any person, or by liability arising from 
something done by the promisee at the request of the promisor; in 
the latter case a promise of indemnity may be inferred as a fact from 
the nature of the transaction (t). “ Where a person invested with a 
statutory or common law duty of a ministerial character is called upon 
to exercise that duty on the request, direction or demand of another 
. . . and witliout any default on his own part acts in a manner which 
is apparently legal hut is, in fact, illegal and a breach of the duty, and 
thereby incurs liability to third parties, there is implied by law a 
contract by the person making the request to keep indemnified the 
person having the duty against any liability which may result from 
such exercise of the supposed duty ” (*/). So Lord Davey stated one 
important application of the principle in the House of Lords. Bankers 
had innocently presented to a corporation a transfer of its own stock 
for registration, and transferees for value from them were registered as 
owners. The transfer to the bank turned out to be a forgery, and the 
true owner, in an action against the corporation, enforced restitution. 
The House of Lords, disagreeing with the Court of Appeal, held that the 
bankers must indemnify the corporation. Some good company lawyers 
regret the decision, thinking that the corporation’s duty was not merely 

(<) Dugdale v. levering (187fi) L. R. (u) Sheffield (7or;>oran'an v. Bartlai/ 
10 C. P. 196. [1906] A. C. 392, 399. 


CONTRACT OF INDEMNITY. 


468 


ministerial, since it was the guardian of its own register, having a S. 184. 
discretion to make inquiries if thought fit, and “ in theory a company 
is bound to exercise an active supervision to keep its register cor¬ 
rect ” (ij). Again we say that a contract of insurance is a kind of 
contract of indemnity. But this language would, since the Contract 
Act, be improper in India (w). 

The present chapter applies in terms only to express promises; 
but it should be noted that a duty to indemnify may be annexed by 
operation of law to various particular kinds of contract {cp. s. 69, p. 382, 
above). On the sale of shares in a company the transferee is bound to 
indemnify the transferor “ against future calls, whether made by the 
company or by a liquidator. The liability of the transferor in the event 
of a winding up is exactly analogous to the case of lessee and assignee, 
the former of whom is liable for breaches of covenant committed by the 
latter, but, being only secondarily liable, has his remedy over against 
the person primarily liable, the assignee. That is the case of Moule v. 

Garrett ” (x). The same Judge had said in the case cited by him {y ): 

“ Where a party is liable at law by immediate privity of contract, which 
contract also confers a benefit, and the obbgation of the contract is 
common to him and to the defendant, but the whole benefit of the 
contract is taken by the defendant, the former is entitled to be indemni¬ 
fied by the latter in respect of the performance of the obligation.” 

Commencement and Extent of Indemnifier’s Liability. —The text 
of the Act leaves these matters undefined, and in fact the leading 
English authorities are comparatively recent. Accordingly the Cal¬ 
cutta High Court has reviewed and followed them without citing the 
Contract Act at all {z). It might be supposed that an indemnifier 
could not be called on till the indemnified had incurred actual loss, and 

(v) L. Q. R. xxii. 4, 6, the present purpose. 

(w) See the Transfer of Property Act (y) Moule v. Qarreitf Ex. Ch. (1872) 
rV of 1882, 5.' 49, as to the rights of a L. R. 7 Ex. 101, 104. 

transferee of immovable property under (z) Osman Jamal Sons^ Ltd, v. Qopal 
a fire policy, PurshatUim (1928) 66 Cal. 262; 118 I. C. 

(x) Roberta v. Crowe (1872) L. R, 7 C. P. 882 ; A. I. R. 1929 Cal. 208. It follows 
629, 637, per Willes J. See also Kdlock from that decision that s. 125 must not 
V. Enthoven (1874) L. R. 9 Q. B. 241, be read as exhaustive ; the English rules. 

Ex. Ch. Authorities of this class, how- however, and therefore the possible 
ever, are too much implicated with the Indian applications of them, go beyond 
special provisions of the English Com- the bounds of the Contract Act. 

panics Acts to be generally instructive for 
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S. 124. this was at one time said to be the rule of English Common Law. 

But, according to the equitable principles which now prevail, “ to 
indemnify does not merely mean to reimburse in respect of moneys 
paid, but (in accordance with its derivation) to save from loss in 
respect of the liability against which the indemnity has been given . . . 
if it be held that payment is a condition precedent to recovery, the 
contract may be of little value to the person to be indemnified, who 
may be unable to meet the claim in the first instance ” (u). Accordingly 
the existence of a clear enforceable claim—as under a judgment 
recovered—suffices to call the indemnifier’s obligation into action, and 
in general for the whole amount, without regard to circumstances 
which may affect the amount ultimately paid by the indemnified or 
those who stand in his place. But “ the case is otherwise where the 
party giving the indemnity is concerned with the application of the 
money which he pays ” (6). In the Calcutta case above referred to the 
P. Company agreed to act as commission agents for D. for the purchase 
and sale of a certain class of goods, D. imdertaking to indenmify the 
P. Company against losses. P. Company made a purchase on behalf 
of D. from one M. of goods deliverable by instalments, but D. failed to 
take delivery of the later instalments, whereby P. suffered actual loss 
and also became entitled to damages for loss of commission. Afterwards 
the P. Company was ordered to be woimd up and the official liquidator 
sued for the amoimt to be made up. The result of an unqualified 
judgment for both (a) the siun due to M. and (b), the loss of commission 
would be that M. would get only a dividend in the liquidation and 
might still have a right of action for the balance against D. Lort- 
Williams J. therefore said : “The present case seems to me to fall in 
the category of those in which the party giving the indemnity is con¬ 
cerned with the application of the money which he pays,” and gave 
judgment for the two sums (a) and (b), with a direction that (a) 
should by paid by the official liquidator to M. in settlement of his 
claim (c). 


(а) Kennedy L.J, in Lit'rrpool Mort- Insurance Co's Cast [1914] 2 Ch. at p. 

gage Insurance Co.'s Case [1914] 2 Ch. 633. 

617, 638: fuller quotation of English (c) Janiol * Sons, Ltd. v. 

nuthoritios in Lort Williams J.*8 judg- Go;)af (192S) 66 Cal. 262,273, 

ment in the Calcutta case lost cited. 118 I. C. 882; A. I. R. 1929 Cal. 208. 

(б) Buckley L.J. in Liverpool Mortgage 
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125.—The promisee in a contract of indemnity, acting 

Ric'hts of in 'within the scope of his authority, is entitled 
demnity-hoider to recover from the promisor— 

when sued. 

(1) all damages which he may be com¬ 
pelled to pay in any suit in respect of any matter to which 
the promise to indemnify applies ; 

(2) all costs which he may be compelled to pay in any 
such suit if, in bringing or defending it, he did not contravene 
the orders of the promisor, and acted as it would have been 
prudent for him to act in the absence of any contract of 
indemnity, or if the promisor authorised him to bring or 
defend the suit; 

(3) all sums which he may have paid imder the terms 
of any compromise of any such suit, if the compromise was 
not contrary to the orders of the promisor, and was one 
which it would have been prudent for the promisee to make 
in the absence of any contract of indemnity, or if the promisor 
authorised him to comnromise the suit. 


Sub-s. 1.— This section represents the English law, which is best 
summarised in the notes to Lampleigh v. Brathwait in Smith's 
Leading Cases. As to sub-s. 1, “ it is obvious that when a person 
has . , . altered his position in any way on the faith of a contract of 
indemnity, and an action is brought against him for the matter against 
which he was indemnified, and a verdict of a jury obtained against him, 
it would be very hard indeed if when he came to claim the indemnity 
the person against whom he claimed it could fight the question over 
again, and run the chance of whether a second jury would take a 
difierent view and give an opposite verdict to the first. Therefore, by 
reason of that contract of indemnity, the judgment is conclusive,” 
although the promisor was not party to it (d). This rule has been 
followed by the Indian Courts (e). 

Sub-s. 2. —^As to sub-s. 2, “ in the case of contracts of indemnity. 


(d) Parker v. Lexvia (1873) L. R. 10 Ch. 
1035, 1069, per Hellish L. J. 

(c) Nallappa v. VridhachaJa (1914) 37 

Mad. 270; 25 I, C. 888. And the pro- 
i.c. 


miflee has a cause of action as soon as a 
decree is passed against him ; Chiranji 
Lai V. Naraini (1919) 41 All. 395; 51 

I. C. 158. 


S. 125. 


30 
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S. 125. the liability of the party indemnified to a third person is not only 

contemplated at the time of the indemnity, but is the very moving 
cause of that contract; and in cases of such a nature there is a series 
of authorities to the effect that costs reasonably incurred in resisting 
or reducing or ascertaining the claim may be recovered ’ (/). But 
the costs must be such as would have been incurred by a prudent 
man {g). 

The rule in England is settled to this effect; it is applied, indeed, 
to the case of a man who has failed to perform his contract through 
breach of a sub-contract, if he sues the sub-contractor, although there 
is no agreement to indemnify the contractor, and the question is 
regarded as being of the measure of damages only (h). The costs 
recoverable, in a proper case, are not confined to the taxed 
costs (i). 

Sub-s. 3. —As to sub-s. 3, “if a person has [expressly] agreed to 
indemnify another against a particular claim or particular demand, 
and an action is brought on that demand, he [the defendant] may then 
give notice to the person who has agreed to indemnify him to come in 
and defend the action, and if he does not come in, and refuses to come 
in, he may then compromise at once on the best terms he can, and then 
bring an action on the contract of indemnity (j). 


Rights of promisor. —This section deals with the rights of a pro¬ 
misee in a contract of indemnity. There is no provision in the Act for 
the rights of a promisor in such a contract. The absence, however, of 
such a provision docs not take away the rights which such a promisor 
has according to English law, and which are analogous to the rights of a 
surety declared in s. 141. Those rights constitute an essential part of 
the law of indemnity, and they are of general application, as they are 
based on natural equity (k). 


(/) V. Chtnider Scchtr Mookerjee 

(1880) 6 Cal. 811. 

(j 7 ) Oopal Singh v. Bbau'ani Prasad 
(1888) 10 All. 631. 

(/i) Hammond tO Co. v. Bussey (1887) 
•20 Q. B. Div. 79 ; Agius d- Co. v. Great 
Colliery Co. [1899] 1 Q. B. 413, 
both iu C. A.; and soo pp. 413, 414, 
nbovo, on a. 73. 


(i) Iloicard v. Lovegrove (1870) L. R. 
C Ex. 43; BenA'a/aran^nyya Jppa Raor. 
Varaprasada Rao (1920) 43 Mad. 898; 
00 I. C. 164. 

(j) Mollish L.J., L. R. 8 Ch. at p. 1059. 
(A*) See J/a^nrana Shri Jastxttsingji 

Fatesingji v. The Secretary of State for 
India (1889) 14 Bom. 299, 303. 
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126.—A “ contract of guarantee ” is a contract to per- 

form the promise, or discharge the liability, of 


‘‘ Contract 

guarantee,” “sure- a third peisoii in case of his default. 


The 


ty,” “principal 

debtor,” and person who gives the guarantee is called the 

“creditor.” << j 19 i 

surety ; the person in respect oi whose 
default the guarantee is given is called the “ principal 
debtor,” and the person to whom the guarantee is given is 
called the “ creditor.” A guarantee may be either oral or 
written. 


The contract of guarantee supposes a principal debtor (Z); the 
surety’s obligation must be substantially dependent on a third person’s 
default (m). A promise to be primarily and independently liable is not 
a guarantee, though it may be an indemnity (n). In England, however, 
this last distinction is material chiefly because a guarantee is within 
the Statute of Frauds, and therefore not actionable without such a 
“ memorandum or note ” as is required by s. 4 of that Act; whereas 
the present section expressly declares that an oral guarantee is not less 
valid than a written one. As to the difference in principle between 
indemnity and suretyship, the Indian Act does not depart from 
English law. “ Contracts of suretyship . . . require the concurrence 
of three persons, namely, the principal debtor, the creditor and the 
surety. The surety undertakes his obligation at the request express 
or implied of the principal debtor,” on the true construction of s. 141 
as well as s. 126. Accordingly, if A. enters into a contract with B., 
and C., without any communication with B., undertakes for a considera¬ 
tion moving from A. to indemnify A. against any damage that may 
arise from a breach of B.’s obligation, this will not make C. a surety 
for B., or give him a right of action in his own name against B. in the 
event of B.’s default ( 0 ). 

The mere transfer by a debtor of his property to a trustee for 
the benefit of his creditors, the trustee not undertaking any personal 
liability to the creditors, does not constitute the relation of principal 
and surety as between the debtor and the trustee (p). 


(Z) Mounistephen v. Lakeman (1871) 
L. R. 7 Q. B. 196, 202, Ex. Ch., affirmed 
in House of Lords, L. R. 7 H. L. 17. 

(m) Harburg India Rubber Comb Co, v. 
Martin [1902] 1 K. B. 778, C. A. 

(n) Guild d: Co. v. Conrad [1894] 2 


Q. B. 885. 

( 0 ) Periamanna Marakkayar v. Banians 
<k Co. (1926) 49 Mad. 156, 172, 185; 95 
I. C. 154; A. I. R. 1926 Mad. 544. 

{p) Arunchellam Cheili v. Subramanian 
Chettiiimi) 30 Mad. 235. 


S. 126 . 


30—2 
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Ss. 

126 , 127 . 


A person may become a surety without the knowledge and consent 
of the principal debtor, but the only rights which he acquires in that 
case are those given by ss. 140 and 141, and not those given by s. 145 (q). 

“ Liability.”—By the word “ liability ” in this section is intended 
a liability which is enforceable at law, and if that liability does not 
exist, there cannot be a contract of guarantee. A surety, therefore, is 
not liable on a guarantee for the payment of a debt which is barred by 
the law of limitation (r). 


127.—Anything done, or any promise made, for the 

benefit of the principal debtor may be a 
sufficient consideration to the surety for 
giving the guarantee. 


Consideration 
for guarantee. 


lUustrations. 


(a) B. requests A. to sell and deliver to him goods on credit. A, agrees 
to do so, provided C. will guarantee the payment of the price of the goods. 
C. promises to guarantee the payment in consideration of A.’s promise to 
deliver the goods. This is a sufficient consideration for C.'s promise. 

(b) A. sells and delivers goods to B. C. afterwards requesU A. to 
forbear to sue B. for the debt for a year, and promises that, if ho does so, 
C. will pay for them in default of payment by B. A. agrees to forbear as 
requested. This is a sufficient consideration for C.’s promise. 

(u) A. sells and delivers goods to B. C. afterwards, without considera¬ 
tion, agrees to pay for them in default of B. The agreement is void. 


Consideration for a contract of guarantee. —This is notliing but an 
application of the wider principle that in all cases of contract the really 
necessary element of consideration is the legal detriment inciured by 
the promisee at the promisor’s request, and it is immaterial whether 
there is or is not any apparent benefit to the promisor (^f) (see p. 207, 
above). 

Like any otlier contract, a contract of suretyship may be invali¬ 
dated by total failure of the consideration, as where the consideration 
for an intended guarantee was postponing the sale of the debtor’s goods, 


(q) Muthu Bamnri v. Chitrna Vallayan 
(1916)39 Mad. 905; 33 I.C. 608. As to 
execution of a doereo against a surety 
for the judgment debtor under C.P.C., 
s. 145, and the contract of the surety 
not being invalidated by an insufficient 
stamp, SCO Joyma Bexva v. Basin Sarkar 
(1920) 63 Cal. tM5 ; 95 1. C. 483 ; A. T. U. 
1920 Cal. 877. 


(r) Manju Mahad^vY, Shivappa(\dlB) 
42 Bom. 444 ; 46 I. C. 122. 

(«) v, Pachai A^tiicJban (1913) 

38 Mad. 680; 22 I. C. 1. Some benefit 
to the principal debtor is indispensable: 
Pestonji v. Bai MeJierbai (1928) 30 Bom. 
L. R. 1407 ; 112 1. C. 740; A. I. R. 1928 
Bom. 539. 
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but the creditor was unable to stop the sale for want of the consent of 
other necessary parties (^), or where the consideration was withdrawal 
of a criminal prosecution against the debtor, but the Court would not 
sanction the withdrawal, the offence being non-coinpoundable (?(). 

Where A. advanced money to B. on a bond hypothecating B.’s 
property, and mentioning C. as surety for any balance that might 
remain due after realisation of B.'s property, and C. was no party to 
the bond, but signed a separate surety bond two days subsequent to 
the advance of the money, it was held that the subsequent surety bond 
was void for want of consideration {v). In this case it was said that 
illustration (c) could be good law only on the assumption that there was 
no privity between C. and B., and that C. acted merely as a volun¬ 
teer [w) ; but this appears to be exactly what the illustration says. 
Again, the mere fact that A. lends money to B. on the recommendation 
of C. is no consideration for a subsequent promise by C. to pay the 
money in default of B. (x). 

This section does not, of course, exclude the possibility of other 
kinds of consideration. However, lending money or supplying goods 
to the principal debtor and forbearing to sue him {y) are by far the 
commonest forms of consideration for a surety’s contract. In India 
forbearance to execute a decree against the debtor is also a common 
form ( 2 ;). 

128.—The liability of the surety is co-extensive with 
^ that of the principal debtor, unless it is 

Surety’s lability. ^ ^ ^ 

otherwise provided by the contract. 

llluslration. 

A. guarantees to B. the payment of a bill of exchange by C., the acceptor. 

The bill is dishonoured by C. A. is liable, not only for the amount of the bill, 
but also for any interest and charges which may have become due on it. 
[Ackerrmnn v. Ehrensperger (1846) 16 M. & W. 99 : “I entertain no doubt 

(t) Cooper V. Joel (1859) 1 D. F. & J. ciation of the utility of illustrations in 
240. general, which even suggests that the 

{u) Het Ram v. Devi Prasad (1881) 1 illustrations are not authoritative. 

All. W. N. 2. (a;) Muthukaruppa v. Kathappudayafi 

(v) Nanak Rem v. Mehin Lai (1877) (1914) 27 Mad. L. J. 249 ; 25 I, C. 726. 

1 All. 487. (y) As to this see Coles v. Pack (1869) 

[w) Nariak Ram v. Mehin Lai (1877) L. R. 5 C. P. 65. 

1 All. at p. 496. The remark occuis in (z) Narain Singh v. Mala Prasad Singh 
the course of a somewhat captious depre» (1887) All. W. N. 52. 


Ss. 

127 , 128 . 
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that a party who guarantees the payment of a bill is liable for all that the 
principal would be liable for,” per Pollock, C.B., at p. 103.] 


Additional Illustrations. 

[A. guarantees to 13. the payment of rent becoming due from B. to C. 
B. fails to pay the rent. A. is liable for the rent, but not for interest on the 
rent, unless the bond contained some such words as ‘‘ with interest thereon : 
^faharaja of Benares v. liar Narain Singh (1006) 28 All. 25. 

Z. writes to A., who holds B.’s promissory note, that B. will pay the 
principal and interest M'ithin three months: “if he does not so pay, I shall 
have the note assigned to my name and pay you the principal and interest.’ 
This is not a special contract of guarantee, but an ordinary contract of 
suretyship in which terms implied by law (see s. 141, p. 498 below) are 
expressed ; accordingly both Z. and B. are liable to A,: Chokalinga Chettiar 
V. Dandayuthapani Chettiar, 113 I. C. 337 ; A. I. R. 1928 Mad. 1262.] 


must be proved against 
the surety in the same way as against the prmcipal debtor. A judg¬ 
ment or award against the principal is not admissible as against the 
surety without a special agreement to that effect: “ In an action 
against a surety the amount of the damage cannot be proved by any 
admissions of the principal ” {b). The present section is merely a 
re-enactment of the Common Law (c). 


Proof of surety’s liability. —The liability 


Liability for whole or part of debt. —There is an important distinc¬ 
tion to be observed as to guarantees limited in amount. A man may 
make himself a surety, “ with a limit on the amoiuit of his liability, for 
the wliole of a debt exceeding that limit ; and a guarantee of limited 
amount for an ascertained debt is presimied to be a guarantee for the 
whole. 

But “ where the surety has given a continuing guarantee, limited 
in amount, to secure the floating balance which may from time to time 
be due from the principal to the creditor, the guarantee is as between 
tlie surety and the creditor to be construed, both at law and in equity, 
as applicable to a part only of the debt co-exteusive with the amoimt 
of liis guarantee, and this upon the ground, at first conlined to equity, 
but afterwards exteiuled to law, that it is inequitable in the creditor, 
who is at liberty to increase the balance or not, to increase it at the 
expense of the sui'ety ” {d). Evidence of contrary intention is of coiurse 
admissible in cither case. But, in the absence of such evidence, the 
surety who has guaranteed the whole debt with a limit of his liability 


(6) Ex parte Young (1881) 16 Ch. Div. Bora. 647, 650. 

068, 071. (,f) Ellis V. A’m(ou/e'/ (1876) 1 Ex. I>iv. 

(c) Ilajarimal v. A'rtVAnurai' (1881) 5 157, 163, Ct/r. per Blackburn J. 
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does not acquire any rights of subrogation or contribution (see ss. 140, S. 188. 
141, 146, pp. 496, 498, 507, below) until he has paid up to that limit, 
whereas the guarantor of a floating balance up to a limited amount is 
deemed to be surety only for that part of the debt, and is entitled to 
the benefit, in rateable propoi-tion, of any dividends paid by the estate 
of the principal debtor. 

Thus where A. guaranteed Z. against trade debts to be contracted 
by M. as a running balance of account to any amoirnt not exceeding 
£400,” and M. became indebted to Z. for £625 and made a composition 
with his creditors for 85 . Id. in the pound, leaving a balance of £365 
due to Z., it was held that, as between A. and Z., A. was entitled to 
deduct from that balance the amount of the dividend paid upon £400, 
the maximum of A.’s guarantee, and was liable to Z. only for the 
difference. For the guarantee was on its true construction only a 
guarantee for £400, part of M.’s entire debt to Z., not a guarantee for 
an unknown amount with liability limited to £400 ; and, that being so, 
the dividend paid by M. was to be applied rateably in reduction of every 
part of the debt, and the liability of A. on the part for which he had 
undertaken was diminished accordingly (e). In a later case, held to 
be indistinguishable from this, it was said : “ If a person guarantees a 

limited portion of a debt, all the authorities show that if he pays that 

« 

portion he has in respect of it all the rights of a creditor. The question 
is whether the guarantor means ‘ I will be liable for £250 of the amount 
which A. B. shall owe you,’ or ‘ I will be liable for the amount which 
A. B. shall owe you, subject to this limitation, that I shall not be called 
upon to pay more than £250. . . It is true that a surety may enter 
. into an obligation to be liable to a limited amount for the ultimate 
balance rema inin g after all moneys obtainable from other sources have 
been applied in reduction of the debt.” But such an intention ought 
to be clearly expressed (/). 

A surety’s liability to pay the debt is not removed by reason of 

the creditor’s omission to sue the principal debtor. The creditor is not 

boimd to exhaust his remedy against the principal before suing the 

surety, and a suit may be maintained against the surety, though the 

principal has not been sued {g). 

(c) Bardwell v. LydcUl (1831) 7 Bing. 168. 

489 ; 33 R. R, 640. {g) Sankana v. Virupakshapa (1883) 

(/) Hobson V. Bass (1871) L. R. 6 Cli. 7 Bom. 146 ; Lachkman v. Bapu (1869) 

792,794 (Lord Hatherley); cp. 1 Ex. Div. 6 Bom. H. C. A. C. 241; Totakot v. 
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S. 128. Surety’s liability where original contract is void or voidable. —This 

section only explains the quantum of a surety’s obligation when the 
terms of the contract do not limit it, as they often do. It does not 
follow, conversely, that a surety can never be liable when the principal 
debtor cannot be held liable. Thus a surety is not discharged from 
liability by the mere fact that the contract between the principal debtor 
and creditor was voidable at the option of the former, and was avoided 
by the former. And where the original agreement is void, as in the 
case of a minor’s contract in India, the surety is liable as a principal 
debtor ; for in such a case the contract of the so-called surety is not 
a collateral, but a principal, contract (h). 

In the case of an agreement guaranteeing an employer against loss 
by the misconduct of a person employed as agent of the guarantor, the 
loss to be recoverable in a suit against the guarantor must be shown to 
have arisen from misconduct on the part of the agent in connection 
with the business of the agency, and to be within the scope of the 
agreement (?’). 


Administration and surety bonds. —The liability of sureties \mder 
an administration bond does not depend on the validity or invalidity 
of the grant. Nor is the bond void merely because administration was 
obtained by misrepresentations of which neither the Court nor the 
sureties were aware (j). The same principle applies to siu'ety bonds 
passed under the Guardian and Wards Act (k). See notes to s. 20, 
li. 137, above. 


Limitation.—This section must be read together with the Limita¬ 
tion Act, and not so as to nullify its provision limiting the time within 
which a suit must be brought after the accrual of a cause of action. 


Kunisi?igal{m}\))-i M. H.C, 100 ; Karim 
JiaUish V. liitfiul Das (1SS2) All. W. N. 
132; hiai/iiftillah v. Kaai (ISSO) All. 
W. N. 300 ; Siirdet Singh v, Onjjar Sing 
(1010) P. 1^. 03 ; Depak Daft Chaudhari 
V. Scq/. of State, IIS I. C. 413 ; A. I. R. 
1020 Lull. 303. 

{h) Kashiba v. Shripal (1804) 10 Bom. 
C07 ; Sohan Ixil v. Puran Singh (1010) 
Tunj. Roo. no. 54, p. 105 ; 35 I. C. 537; 
Indar Singh v. Thahar Singh (1021) 2 
Bail. 207; 03 I.C. 387. 


(i) Sri Kishen v. The Secretary of Siait 
for India in Council (18S5) 12 Cal. 143. 
This was a enso on the construction of an 
undcrUking in the nature of a “ fidelity 
guarantoo ** on very peculiar facts ; the 
Contract Act is not referred to at all. 

(j) Di'hendra Kath Dull v. Adwimi-s- 
trator-Grncral of Bengal (1906) 33 Cal. 
713; (1008) 35 Cal. 955; L. R. 35 I. A. 
100 (P. C.). 

(k) Sarai Chandra Boy v. Bajoni 
Mohan Boy (1908) 12 C. W. N. 481. 
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The payment of interestj therefore, by a debtor before the expiration of 
the period of limitation does not give a fresh starting point for limitation 
against the surety under s. 20 of the Limitation Act even in the absence 
of a prohibition by the surety against the payment of interest by the 
debtor on his account. Payment of interest by the debtor could not be 
regarded as made by a person liable to pay the surety’s debt, nor can 
the surety be, for the purpose of that section, considered the agent of 
the principal didy authorised to pay the interest (1). “ The fact that 

the interest was paid with the knowledge and consent of the surety and 
even at his request, makes no difference unless the circumstances could 
be said to render the payment one on behalf of the surety ” {m). 

See also the commentary on s. 134, p. 486, below. 

129.—guarantee which extends to a 

guarantee.'” transactions is called a “ continuing 

guarantee.” 

Illuslraiioiis. 

(a) A., in consideration that B. will employ C. in collecting the rents of 

B, s zamindari, promises B. to be responsible, to the amount of 5,000 rupees, 
for the due collection and payment by C. of those rents. This is a continuing 
guarantee. [See Durga Priya Chowdhury v. DurgaPada Roy (1927) 55 Cal. 

154; 1091. C. 752; A. I. R. 1928 Cal. 204, where this illustration is relied on.] 

(b) A. guarantees payment to B,, a tea-dealer, to the amount of £100, 
for any tea he may, from time to time, supply to C. B. supplies C. with tea 
to above the value of £100, and C. pays B. for it. Afterwards B. supplies 

C. with tea to the value of £200. C. fails to pay. The guarantee given by 
A. was a continuing guarantee, and he is accordingly liable to B. to the extent 
of £100. [Facts simplified from Wood v. Priesiner (1867) L. R. 2 Ex. 66, 282.] 

(c) A. guarantees payment to B. of the price of five sacks of flour, to be 
delivered by B. to C., and to be paid for in a month. B. delivers five sacks 
to C. C. pays for them. Afterwards B. delivers four sacks to C. which C. 
does not pay for. The guarantee given by A. was not a continuing guarantee, 
and accordingly he is not liable for the price of the foursacks. \_Kay v. Groves 
(1829) 6 Bing. 276.] 

Continuing guarantee. —^Whether in a particular case a guarantee 
is continuing or not is a question of the intention of the parties, “ as 
expressed by the language they have employed, understanding it fairly 
in the sense in which it is used ; and this intention is best ascertained 
by looking to the relative position of the parties at the time the instru- 
naent is written ” (w). Surrounding circumstances must be looked to 

(f) OopalDaji v. OopalBin Sonu (1903) 44 Cal. 978, 993 ; 39 I. C. 705. 

28 Bom. 248. (n) Bobill C.J., Cotes v. Pach (1869) 

(ffi) Brajendra Kishore v. Hindustan L. R. 5 C. P. 65, 70. 

Co-operative Insurance Society^ Ltd. (1917) 


Ss. 

128,129. 
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“ to see what was the subject-matter which the parties had in their 
contemplation when the guarantee was given ” (o). A guarantee m 
this form : “ I, 51., will be answerable for £50 sterling that Y., butcher, 
may buy H.,” was held to be a continuing guarantee to the extent of 
£50 when it appeared from the circumstances that the parties contem¬ 
plated a continuing supply of stock to Y. in the way of his trade. The 
Court has power ‘‘ not to alter the language, but to fill up the instru¬ 
ment where it is silent, and to apply it to the subject-matter to which 
the parties intended it to be applied ” In construing the language 
of the parties the whole of their expressions must be looked to, not 
merely the operative words. Thus the following words were held to 


show that a guarantee, which otherwise might have been confined to a 
single transaction, was intended to be continuing: ‘ Having every 
contidence in him, he has but to call upon us for a cheque and have it 
with pleasure for any account he may have with you ; and when to the 
contrary wc will write you ” {q). 


B. became surety under bond to Government for the treasurer of a 
collcctorate. The collector yearly examined the account-s and struck a 
balance which lie certified to be correct. B. on each occasion executed 
a new bond, but the old bonds were not cancelled or given up. On 
subsequent inquiry, the treasurer was discovered to have embezzled 
nionevs diiriim ciich year. It was held that, on such discoveries being 
nuulo, B. was still liable under the old bonds, there having been no 

novation (r). 

A guarantee of the fidelity of a person appointed to a place of trust 
in a bank is not a continuing guarantee (s). Nor is a guarantee for the 
])avinent by instalments of a sum certain within a definite time (f). 


130.- A continuing 


guarantee 


may at any 


time be 


IloYocation of 
coiitimiin^ 
antcf. 


revoked by tbe surety, as to future transac¬ 
tions, by notice to tbe creditor. 


(o) \VillosJ.,//.#i’Wv. .U«i<foi(> (18l)9) 
L. H. I C. 1'. 6!)5, 5'Jl). 

{;>) //>., aiKl jx'r Montague Smith J., nt 

p. 001. 

{(]) Xoilitnjhitm Hide Co. v. Bottrill 

( 187 :i)L. R.SC. r. oot. 

(r) Ixihi Banshidlmr v. Oovernmiut 
of Baojal (1872) 0 U. L. U. ^04 : 14 M. 


(j!) (Sen V. Battk of Bengid (1920) L. K. 
47 I. A. 164 ; 58 I. C. 1; gHtrre, whether 
in the particular case there was any 
guarantee at all, see L. It. 47 I. A. at p. 

170. 

(/) Bhagi\juda<> v. Secy, of State (1920) 
28 B. L. R. 062 ; 90 I. C. 248 ; A. I. B. 
1920 Bom. 405. 


1. A. 80. 
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Illustrations. 

(a) A., in consideration of B.’s discounting, at A,’s request, bills of 
exchange for C., guarantees to B., for twelve months, the due payment of 
all such bills to the extent of 5,000 rupees. B. discounts bills for C. to the 
extent of 2,000 rupees. Aftenvards, at the end of three months, A. revokes 
the guarantee. This revocation discharges A. from all liability to B. for any 
subsequent discount. But A. is liable to B. for the 2,000 rupees on default 
of C. 

(b) A. guarantees to B. to the extent of 10,000 rupees, that C. shall 
pay all the bills that B. shall draw upon him. B. draws upon C. C. accepts 
the bills. A. gives notice of revocation. C. dishonours the bill at maturity. 
A. is liable upon his guarantee. 


S. 130. 


Future transactions. —The words ‘‘future transactions ” must be 
taken to imply that the operation of this section is confined to cases 
where a series of distinct and separate transactions is contemplated. 
It is otherwise in the case of an entire consideration. “ Where a con¬ 
tinuing relationship is constituted on the faith of a guarantee . . . the 
guarantee cannot be annulled during the continuance of that relation- 
’’; and as the surety could not determine it himself by notice, so 
his death does not relieve his estate from liability ; the nature of the 
transaction implies a contract to the contrary under s. 131. The father 
of a person admitted as an underwriting member of Lloyd’s (a position 
from which he could not be removed except for certain causes specified 
in the rules of the association) gave a guarantee to Lloyd’s “ for all his 
engagements in that capacity ” ; it was held that the guarantee was not 
confined to transactions within the society, that it was not revocable 
while the son continued to be an underwriting member, and that the 
guarantor’s death did not revoke it [u). 

But a material change in what we may call the guaranteed situa¬ 
tion may justify a revocation. Thus, in the common case of a con¬ 
tinuing guarantee for a servant’s honesty, proved dishonesty on the 
servant’s part entitles the surety to say : “ After this you must employ 
such a man, if you will, at your own peril ” (-y). 

Illustration (a) was evidently founded on the case, fairly recent at 



{u) Lloyd's V. Harper (1880) 16 Ch. 
Div. 290 (Fry J.) (see his statement of 
the principle at p. 306, quoted above), 

an^ C. A. 

(v) Phillips V. Foxall (1872) L. R. 
7 Q. B. 666, 677, 681, following on this 
point a dictum in Burgess v. Eve (1872) 


L. R. 13 Eq. 450, 458; but this is not 
the only ground for the decision. See 
s. 139, p. 494, below. The last-mentioned 
case, turning as it does partly on the 
peculiar rules as to instruments imder 
seal, is not in itself of much value for 
Indian purposes. 
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the time, of Offord v. Davies {tv). The triitli is, as the judgment of the 
Court explains, that A.’s guarantee is in such circumstances nothing but 
an offer until B. has acted upon it bj^ discounting a bill; for, if B. does 
not j)romisc to discount C.*s bills, there is no immediate legal detriment 
to B. When B. does discount a bill, A/s offer becomes a promise to 
that extent, and so from time to time. The standing offer is, therefore, 
revocable by A. at any time. “ This promise by itself creates no obliga¬ 
tion. It is in effect conditioned to be binding if the plaintiff acts upon 
it, either to the benefit of the defendant, or to the detriment of himself. 
But, until the condition has been at least in part fulfilled, the defendants 
liave the power of revoking it.. . AVe consider each discount as a 
separate transaction, creating a liability on the defendant till it is 
repaid, and, after repayment, leaving the promise to have the same 
operation that it had before any discount was made, and no more.'* 
Accordingly we have here to do not with any peculiar feature in the 
relations of principal and siuety, but with an application of the general 
Common Law doctrine of consideration. 

Notice.— The mere denial of liability by the surety in a previous 
suit instituted by the creditor against liim and the principal does not 
operate as a notice under tliis section (u;). 

Sureties for guardians and administrators. —The High Court of 
Bombay (y) holds that this section does not apply to a surety bond 
required by the Court on the appointment of a g\iardian of the property 
of a minor. The surety in that case applied to the Court to be released 
from his obligation as such on account of the guardian’s maladministra¬ 
tion of the minor's estate, but the Court refused the application, stating 
that “ the verv object of requiring such security was to guarantee the 
minor against such misconduct or mismanagement on the part of the 
guardian.” The Calcutta High Court, however, has held that this 
section applies to a surety bond passed under the Probate and Adminis¬ 
tration Act V of 1881, and that a suretv for the administrator of an 
estate can as to future transactions, by giving notice, be released from 
his obligation as surety on account of maladministration of the estato 


{w) (1802) 12 C. B. N. S. 748; 133 
K. R. 491 : Finch, Sel. Ca. 87 ; niul soo 
tho judgment of Baggallay L.J. in Morrell 
V. Cowan (1877) 7 Oh. Div. 161. 164. 


(.r) Bhikabhai v. Bai Bhuri (1903) 27 
Bom. 418. 

(y) Bai Somi v. Chol'^fhi Iifhrardas 
(1894) 19 Bom. 246. 
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by the administrator {z). As to the Bombay case it was said that, 
though it was similar in principle, the surety there had a remedy inas¬ 
much as he might have applied to the Court as the next friend of the 
minor for the discharge of the guardian, while in the Calcutta case the 
surety was absolutely without remedy, for, being neither a legatee nor 
a creditor, he could not take any steps to protect either the estate or 
himself by instituting administration proceedings. On the other hand 
the Madras High Court has held, following the principle of the Bombay 
decision, that this section does not apply to surety bonds passed under 
the Probate and Administration Act. “ If the section applies, the 
^ creditor ’ would presumably be the obligee under the bond, f.c., the 
Judge or Eegistrar, and the surety could, without any action or any 
other legal proceeding, put an end to his liability by giving notice to the 
Judge or Registrar. This is contrary to established practice and might 
lead to great inconvenience ” (a). However this may be, a surety 
accepted by the Court for a receiver appointed imder a mortgage 
decree cannot discharge himself by notice to the decree-holder given 
without the consent of the Court (6). 


131,—The death of the surety operates, in the absence 

Revocation of Contract to the contrary, as a revoca- 

antee^by^sTirety^s ^ Continuing guarantee, so far as 

regards future transactions. 

“ Contract to the contrary,’’ —The English rule appears to be that 
where there is a guarantee subject to revocation by notice, and the 
siuety dies without having revoked it, notice of his death to the creditor 
(or at all events of his death leaving a will) operates as a revocation (c). 
But this does not govern the construction of the present section (c^). 


(z) Raj Narain v. Ful Kumari Devi 
(1901) 29 Cal. 68. 

(a) Suhroya Cheltyv. Ragammall 
28 Mad. 161, relying principaUy on Re 
Stark (1866) L. R. 1 P. & M. 76, to which 
it was observed the attention of the 
Calcutta Court was not drawn. In the 
Calcutta case the surety proceeded by an 
application in the probate proceedings, 
and in the Madras case a regular suit. 
The Madras Court said that the surety 
was not entitled to relief in either case. 


(6) Mahomed Ali Manoojee v. Howeson 
Bros. (1925) 30 C. W. N. 266; 98 I. C. 
606; A. I. R. 1926 P. C. 32. 

(c) Coulthart v. Clementson (1879) 6 
Q. B. D. 42, judgment on further con¬ 
sideration by Bowen J. See, however, 
[1895] 1 Ch. at p. 577, and per Cotton, 
L.J., Beckett v. Addyman (1882) 9 Q. B, 
D. 783, 792. 

(d) Durga Priya Chowdhury v. Durga 
Pada Roy (1927) 65 Cal. 164, 169; 109 
I. C. 752 ; A. I. R. 1928 Cal. 204. 


Ss. 

130, 131. 
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Ss. All express provision that a guarantor or his TepTcsetitotives may deter- 
131,132. guarantee by notice is an example of such a contract to the 

contrary as this section contemplates ; in such a case mere notice of 

the death will not be enough (e). 

It is by no means clear that the present section states the rule 
rather than an exception ; at any rate, the “ contract to the contrary 
need not be in express terms. 

Where A. guaranteed payment of rent to a lessor, and B. in turn 
promised A. to be responsible for all rent that might not be paid by the 
lessee, and which he might under his guarantee become liable to pay, 
it was held that, assuming that the latter transaction was a continuing 
guarantee, it was not revoked by B.’s death, and that B/s representative 
was liable to A. for rent paid by A. to the lessor after B.’s death on 

failure of the lessee to pay the same (/). 

Compare s. 208. p. 595, below, as to the determination of an 

agent’s authority. 

132.—Where two persons contract with a third person 

j.iabiiify of two to Undertake a certain liability, and also con- 

rirbro?not^al”cck‘^ tract with each otlier that one of them shall 

bet\va''™tSThiit liable only on the default of the other, the 
one shnii be surety persoii iiot beiiio; a partv to such con- 

on another s de- ^ c? j. . 

tract, the liability of each of such two persons 
to the third person under the first contract is not affected by 
tlie existence of the second contract, although such third 
person may have been aware of its existence. 

IUu^tralton> 

A. and U. make a joint and sovornl promissory noto to 0. A. makes it 
in faet as siiroty for U., and C. knows this at the time when the noto is made. 

The faet that A., to the knowledge of 0., made the note ns sim^ty for B. is no 
an.swer to a suit by C. against A. upon tho noto. 


Joint debtors and suretyship.—This rule is elementary so far as it 
goes ; but it is material to observe that it does not extend beyond its 


(c) lie Silvester [1805] 1 Ch. 573. For 
earlier and more or less coutlicting 
authorities in courts of law and equity seo 
Bradbury v, Morgan (1802) 1 H. & C. 
249 ; Harriss v, Fatveett (1873) L. R. 8 


Ch. 866; A/riAammud Ubed^VIlah v, 

Insha Allah Khan (1920) 43 

All. 132; 61 I. C. 138. 

{/) Gopal Singh v. Bhawani Prasad 

(1888) 10 All. 531. 
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literal terms. Where one of two joint debtors is, to the knowledge of 
the creditor, in fact a surety for the other as between themselves, his 
i mm ediate liability to the creditor is not qualified, but he is entitled to 
the rights of a surety under the following sections: 133, 134, 135. 

^Vhen two or more persons bound as full debtors arrange, either at the 
time when the debt was contracted or subsequently, that inter se one 
of them shall only be liable as a surety, the creditor after he has notice 
of the arrangement must do nothing to prejudice the interests of the 
surety in any question with his co-debtors. That appears to me to be 
the law as settled by the judgments of this House in OaJceley v. Pas- 
heller (g) and Overend^ Gurney & Co. v. Oriental Financial Corpora¬ 
tion ’’ (A). This includes the case where one member of a firm retires 
and another continues the business and agrees to indemnify the out¬ 
going partner : there the retired partner has the rights of a surety (as 
to discharge by giving time and the like) as against a creditor having 
notice of the dissolution and its terms {i}. 

There need not be any assent by the creditor, much less a new 
agreement to accept the secondary debtor in the relation of surety (j). 

In two Indian cases, both decided imder the English law, the 
opinion was expressed that if the creditor, with knowledge of the 
contract between the co-debtors, does any of the acts specified in 
ss. 133, 134 or 135, the legal consequence of which is the discharge of 
the surety, the debtor, who is in fact a surety, will thereby be dis¬ 
charged from liability (Jc). 

The provisions of this section do not apply where the liability 
undertaken is not the same. A party who accepts bills of exchange for 
the accommodation of another is not precluded by this section from 
pleading that he was an accommodation acceptor only. The liability 
imdertaken by the acceptor and drawer of a bill is in no sense a joint 
liability, and though they each contract to pay the same sum of money. 


(g) (1836) 4 Cl. & F. 207 ; 42 R. R. 1. 
(A) (1874) L. R. 7 H. L. 348 ; per Lord 
Watson, Rouse v. Bradford Banking Co. 
[1894] A. C. 686, 698. In Stotre v. Red¬ 
man (1876) 1 Q. B. D. 636, Oakeley v.- 
Pasheller was not rightly understood. 
See per Lord Herschell, [1894] A. C. at 
p. 591. 

(i) Qoldfarb v. Bartlett [1920] 1 K. B. 


639. 

(i) Wythes v. Labouchere (1858) 3 De 
G. & J. 593, 599 ; 121 R. R. 238, 242. 

(A) Se&PunchanunQkoseY.Daly{\^lS) 
15 B, L. R. 331 (the judgment refers at 
its very end to s. 132 of the Act); 
Harjiban Das v. Bhagwan Das (1871) 7 
B. L. R. 636. 
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Ss. they contract severally in different ways, and subject to diSerent 

132t 133. conditions (1), See Negotiable Instruments Act, 1881, ss. 37, 38. 

133.—Any variance, made without the surety s consent 

in the terms of the contract between the 
su^y by\':,ianc1 principal [sic] and the creditor, discharges the 
tracr"’" surety as to transactions subsequent to the 

variance. 

Jlhifttratiotis. 

(a) A. becomes surety to C. for B.’s conduct as a manager in C.’s bank 
Afterwards, B. and C. contract, without A.'s consent, that B.’s salary shall 
be raised, and that he shall become liable for one-fourth of the losses on o\ Cv- 
drafts, B. allows a customer to overdraw, and the bank loses a sum of money. 

A. is discharged from his suretyship by the variance made without his consent, 
and is not liable to make good this loss. [Bonar v. Macdonald (1850) 3 H. 

L. C. 226; 88 R. R. 60.] 

(b) A. guarantees C. against the misconduct of B. in an office to which 

B. is appointed by C. and of which the duties are defined by an Act of the 
Legislature. By a subsetiuent Act the nature of the office is materially 
altered. Aftonvnrds B. misconducts himself. A. is discharged by the change 
from future liability under his guarantee, though the misconduct of B. is in 
respect of a duty not affected by the later Act. [OsirnW v. Mayor of BcncicI: 

(1850) 5 H. L. C. 850 (the rule of law was undisputed, and the only question 
considered was whether there had been a material nltoralion in the office); 

V. Qibb (1850) G E. & B. 002, 011. also treating the rule as settled.] 

(e) C. agrees to appoint B. ns his clerk to sell goods at a yearly salary, 
upon A.’s becoming surety to C, for B.’s duly accounting for moneys received 
by him as such clerk. Afterwards, without A.’s knowledge or consent. C. 
aiid B. agree that B. should be paid by a commission on the goods sold by 
him, nmrnot by a fixed salary. A. is not liable for subsequent misconduct 

of B. 

(d) A. gives to C. a continuing guarnntoo to the extent of 3,000 rupees 
for any oil supplied by 0. to B. on credit. Afterwards B. becomes embar¬ 
rassed, and, without the knowledge of A., B. and C. contract that C. shall 
continue to supply B. with oil for ready money, and that the pa>uueut shall be 
applied to the then existing debts between B. and C. A. is not liable on his 
guarantee for any goods supplied after this new arn\ngement. 

(o) C. contracts to lend B. 5,000 ruix'os on the 1st March. A. guarantees 
repayment. C. pays the 5,000 rupees to B. on the 1st January. A. is dis¬ 
charged from his liability, as the contract has boon varied inasmuch ns C. 
might sue B. for the money before the 1st March, [honscr v. Cox (1841—44) 

4 Bcav. 379 ; 0 Bcav. 110 ; 55 R. R. 113.] 

Variation of contract between creditor and principal.—This is a rule 
of long standing, thus expressed by Lord Cottenliam ; “ Any variance 
in tlie agreement to which the surety has subscribed, wliieh is made 

O ♦ 

without the surety’s knowledge or consent, which may prejudice him, 

(/) Pogose V. Bank of Bengal (1S77) 3 Co. v. Oriental Financial Corporation 
Cal. 174, 184. Cp. Oivrend, Oiirneg <f (1874) L. R. 7 H. L. 348. 
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or which may amount to a substitution of a new agreement for a former 
agreement, even though the original agreement may, notwithstand¬ 
ing such variance, be substantially performed, will discharge the 
surety ” (?h). 


Again, it was laid down a generation later by a Judicial Com¬ 
mittee : “A long series of cases has decided that a surety is discharged 
by the creditor dealing with the principal or with a co-surety in a 
mamier at variance with the contract the performance of which the 
surety has guaranteed ” (n). Moreover, as the case now cited shows, 
the more special provisions of the two following sections are deductions 
from the same principle. 

“ The party who is surety for another for the performance of an 
engagement can only be called upon to guarantee the performance of 
that engagement when the engagement is carried into complete, literal, 
and strict efEect. . . . He enters into a particular and specific contract, 
and that contract alone he is bound to perform ” (o). 

The only qualification (for it is not an exception) to the generality 
of the rule is that, where a guarantee is for the performance of several 
and distinct contracts or duties, a change in one of those contracts or 
duties will not affect the surety’s liability as to the rest (p). The inten¬ 
tion of a “ settlement ” contract, for repiu-chase of goods by the seller 
from the buyer, is not that the original contract shall be discharged but 
that the two contracts shall stand together (q ); accordingly, a contract 
of re-sale to the vendor does not discharge a surety for his original 
contract (>■). A stipulation in a contract of guarantee whereby the 
surety purports to waive all his rights, legal, equitable, statutory or 
otherwise, which may be inconsistent with the guarantee, will not 
deprive him of his right to discharge under this section (s). 

A somewhat peculiar case is the following :—N. owed £3,400 to P., 
and was about to dispose of his business to a company to be formed. 


(«i) 3 H. L. C. at pp. 238, 239. The 
law is tlic same ia Scotland : ibid, 

(n) Ward v. National Bank of New 
Zealand (1883) 8 App. Ca. 755, 763. 

(o) Lord Lyndhurst L.C., Boriscr v. 
Cox (1844) 13 L. J. CU. 260 ; 55 li. R. ] 20. 

ip) Skillett V. Fletcher (1866-67) L. R. 

1 C. P. 217 ; 2 C* P. 469 ; Croydon Gas 

Co, V. Dickinson (1876) 2 C. P. Div. 46. 

(?) Uttam Chand Saligram v. Jeiva 
i.c. 


Mamooji (1919) 46 Cal. 534, 542; 54 1. C. 
285. 

(r) Uderam v. Shivbhajan (1920) 22 
Bom. L. R. 711; 58 1. C. 272. 

(5) Chitguppi Co, v. Vinayak 

Kashinath (1921) 45 Bom. 157; 58 I. C. 
184. Quaere, as to the suggestion there 
made that nothing short of a speciho 
consent to the particular variation will 
suffice. 
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It was agreed between N. and P. that N. should pay ofi the debt within 
a time named, and in the meantime transfer to P. shares in the company 
of the nominal value of £6,000, and redeem them at par within twelve 
months ; and (among other terms) N.’s book debts should be collected 
by one V. and divided equally between P. and a certain other creditor, 
P.’s share to be applied towards redemption of the shares above men¬ 
tioned. E. guaranteed the redemption of the shares. Some months 
later P. released his interest in the book debts to N. Later N. failed to 
deliver the shares, as promised. This was a variance from the original 
contract which discharged E., the surety. “ The surety at the time he 
entered into the suretyship had a right to have these book debts 
.appropriated to reduce the principal debt, and that right he has been 
deprived of by the act of the creditor in releasing the book debts. , . . 
The surety is entitled to remain in the position in which he was at the 
time when the contract was entered into ” (0. 


Wliere a company was entitled under its articles to forfeit shares 

for default in paying up unpaid instalments, and by another article 

the owners of forfeited shares were made immediatelv liable for the 

•* 

amount of the calls due and incidental expenses with interest until 
payment, the company’s election to forfeit shares was held to dis¬ 
charge sureties who had guaranteed payment of the calls; for a new 
and more onerous obligation was imposed on the debtor, and the 
sureties were deprived of their right of lien on the shares (»). 

Attempts have been made to confine the rule to the cases where 
the variance materially affects the surety s interest, and to treat it as 
a question in each case whether the change is material for this purpose. 
Only one reported case appears to countenance this view (r), and it is 
clearly inconsistent with later and higher authority. There may be 
cases where it is without inquiry evident that the alteration is unsub¬ 
stantial, or that it cannot be otherwise than beneficial to the surety, 
and in such cases the surety may not be ilischargod,” but if it is not 
self-evident that the alteration is unsubstantial, or one which cannot be 


(/) Polak V. Everett (1870) 1 Q. B. 1>. 
000, per Blaoklmru J., at p. 074 (where 
l.ho words “ to tho person collecting 
them ” scorn to bo a slip), per Mollor J., 
at p. 077. Lord Blackburn disliked tho 
rule and doubted its wisdom (p. 074), but 
admitted that it was beyond discussion. 


Tho C. A. atVirmod tho decision of tho 
Q, B. D. for tho samo reasons without 
delivering any formal judgment (p. 678). 

(m) itV Darwen and Pearce [1927] 1 Cli. 
170. 

(r) Satulerson v. Aston (1S73) L. I\. S 
Ex. 73, judgment on second pica. 
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prejudicial to the surety, the Court will not, in an action against the 
surety, go into an inquiry as the effect of the alteration, or allow the 
question whether the surety is discharged or not to be determined by 
the finding of a jury as to the materiality of the alteration or on the 
question whether it is to the prejudice of the surety, but will hold that 
in such a case the surety himself must be the sole judge whether or not 
he will consent to remain liable notwithstanding the alteration, and that 
if he has not so consented he will be discharged ” (w). The principle 
has been applied by the Court of Appeal, though with some reluctance 
in the circumstances, where several persons, being in fact the individual 
members of a private company, deposited the title-deeds of properties 
belonging to them respectively with a person who was practically 
financing the company, as security for the company's debts to him : 
this person allowed one of the depositors to have back her title-deeds 
in order to raise money for a purpose of her own; this was held to 
discharge the other depositors (a:). Accordingly we can see no ground 
for the suggestion that the present section goes beyond English law. 

AVhere by the terms of a consent decree for the payment by instal¬ 
ments of a sum of money with interest passed against certain defendants 
as principal debtors, and against other defendants, as sureties, it was 
stipulated that on default of payment of any one instalment the decree- 
holder should sell the properties of the principal debtors for the whole 
amount remaining due under the decree, and the liability of the sureties 
was limited to the deficiency, it was held by the Judicial Committee 
that the omission of the decree-holder to sell the properties until after 
several years after the first order for sale for the purpose of increasing 
the interest payable to him under the decree discharged the sureties to 
the extent of the interest that had accrued due after the date of that 
order (y). The judgment proceeded on the ground that the conduct of 
the decree-holder in delaying the sale has the result of “ laying an 
additional burden upon the sureties.” 

A. becomes surety to C. for payment of rent by B. imder a lease. 
Afterwards B. and C. contract, without A.’s consent, that B. will pay 


(w) Holme V. Brunskill (1878) 3 Q. B. 
Div. 495, 605, per Cotton and Thesiger 
L.JJ., followed Bolton v. Salmon [1891] 
2 Ch, 48, 54; Noor Mahomed Lallam v. 
Bkaniram^ 96 I. C. 234; A. I. R. 1920 
Sind 105. 


(x) Smith V. Wood [1929] 1 Ch. 14. 
The substantial question was whether the 
depositors were co-sureties at all. 

{y) Bamanund v. Choxvdhry Soonder 
Narain (1878) 4 Cal. 331. 
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S. 133. rent at a higher rate. A. is discharged from his suretyship in respect 

of arrears of rent accruing subsequent to such variance (z), 

A. owes Rs. 1,300 to B. C. afterwards requests B. to forbear to 
sue A. for a week, and deposits Rs. 1,300 with B. as security. B. 
agrees to forbear as requested. A. fails to pay within a week. B. 
afterwards obtains from A. a promissory note payable on demand for 
Rs. 1,800. C. is discharged from the suretyship, and is entitled to 

recover back his deposit from B. (a). 

An attempted variance which is inoperative, as being against the 
local law applicable as between the creditor and the principal debtor, 
will not discharge the surety. A Canadian banker s loan and interest 
were guaranteed ; the bank increased the rate of interest from 7 to 8 
per cent., 7 per cent, being the highest the bank could legally charge 
in Canada; the guarantors remained bound for principal and lawful 
interest (6). 

In a modern case on appeal from the Supreme Court of New 
Zealand the judgment of the Judicial Committee (c) summed up the 
doctrine in connection with its principal applications. It is thought 
useful to quote this statement as a whole, although it involves the 
repetition of one or two references already given : 

“ In pursimnco of this principle, it hns been held that a surety is dis- 
ehariied by Bivins' time to the principal, even though the surety may not 
be injured, and may even be benefited thereby. The reason of this rule is 
thus ^iven by Ixird Eldon in the case of SumHc// v. Howarlh (d). ‘ The surety 

is discharued for this reason, bceauso the creditor in so piVin? time to the 
surety has put it out of the power of the surety to consider whether ho will 
have reeonrse to his remedy aj^ainst the principal or not. ... It has Ihhmi 
truly stated that tlio renewal of bills mi^ht have been for the In'iietit of the 
surety, but the law his sai.l that the surety shall be the jud^e of that. . . . 

Tlie creditor his no rii'ht. it is ai^ainst the faith of his contract, to give time 
to the principal, even though manifestly for the honetit of the surety, without 
the consent of the surety.’ 

“ A recent decision of tho Court of Appeal, in Holme v. hrunsktll {e)t is 
based on tho same principle. Tho dofe ulant gave tho plaintitT a bond that 
the tenant of his farm should on the expiration of his tenancy redeliver a 

(1877) 3 Q. B. Div. 405. 

(а) Creel v. Seih and Selh (1887) All. 

W. N. 130. 

(б) Egbert v. Nafional Croicn Bank 
[1018] A. C. 003. 

(c) Delivered bj' Sir R. Collier, after¬ 
wards Lord Monkswell. 

(d) (1817) 3 Mor. 272 ; 17 R. R. 81. 

(c) 3 Q. B, D. 405. 


( 2 ) Khahin Bibt v. Abdullah (1880) 3 
All. 0. Where tho thing guarantoed is 
not tho payment of rent, but something 
collateral to ho duo by tho tenant, e.g.^ 
redelivery of farm stock in good condition 
at tho end of the term, a variation of tho 
terms of the tenancy may disehargo tho 
surety oven tlioiigh it netually diminishes 
tho rent payable ; Holme v. Brujh'ikill 
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flock of sheep on the farm in good order and condition. By an agreement 
between the plaintiff and the tenant the tenant gave up a field on the farm, 
and held the remainder at a reduced rental, Tlie jury, at the trial, having 
found that the surety was not prejudiced by this agreement, it was held by 
Lord Justices Cotton and 'Ihesiger (Lord Justice Brett dissenting) that, 
notwithstanding the finding of the jury, the surety was released. 

Lord Justice Cotton observes : ‘ *hc true rule, in my opinion, is that 
if there is any agreement between the principals with reference to the contract 
guaranteed, the surety ought to be consulted, and that if he has not consented 
to the alteration, although in cases where it is without inquiry evident that 
the alteration is unsubstantial, and one which cannot be prejudicial to the 
surety, the surety may not be discharged, yet that if it is not self-evident that 
the alteration is unsubstantial, or one that cannot be prejudicial to the surety, 
the Court will not, in an action against the surety, go into an inquiry into the 
effect of the alteration.’ The ratio decidendi is thus stated : ‘ The plaintiff 
attempts to substitute for the contract thit the flock shall be given up in 
good condition with the farm as then demised a contract that it should be 
delivered up in like condition with a farm of different extent. . . . The 
surety ought to have been asked to decide whether he would assent to the 
variation. He never did assent, and in my opinion was discharged from 
liability.’ To the same effect is Polak v. Everett (/), where, there being a stipu- 
lation that half the book debts of the debtor shbuld, under certain circum¬ 
stances, be made over to the creditor, he released the book debts, and accepted 
in lieu thereof a supposed equivalent. The ground of the decision is thus 
stated by Quain J. : ‘The contract of the surety should not bo altered 
without his consent, and the creditor sliould not undertake to alter the con¬ 
tract and then say, “ Although the contract has been altered, and I have put 
it out of my power to carry it out by a voluntary act, I now offer you an 
equivalent ” ’ ” (g). 


Ss. 

133, 134. 


134.—Tlie surety is discharged by any contract between 

the creditor and the principal debtor, by 
surety^'by^reiease wbicb the principal debtor is released, or by 

pJinipa/’Stor.”^ omission of the creditor, the legal 

consequence of which is the discharge of the 
principal debtor. 

Illustrations. 

(a) A. gives a guarantee to C. for goods to be supplied by C. to B. C. 
supplies goods to B., and afterAvards B. becomes embarrassed, and contracts 
with his creditors (including C.) to assign to them his property in consideration 
of their releasing him from their demands. Here B. is released from his debt 
by the contract with C., and A. is discharged from his suretyship. 

(b) A. contracts with B. to grow a crop of indigo on A.’s land, and to 
deliver it to B. at a fixed rate, and C. guarantees A.’s performance of this 
contract. R. diverts a stream of water which is necessary for irrigation of 
A.'s land, and thereby prevents him from raising the indigo. C. is no longer 
liable on his guarantee. 

(c) A. contracts with B. for a fixed price to build a hotxse for B. within a 


(/) IQ. B. D. 669. 

{g) Ward v. National Bank of New Zealand (1883) 8 App. Ca. 755, 763. 
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stipiilati-cl tiiiio, R. Siipplyinj; the iioccssary timlH-r. C. 
pcrfoi mance of the eontraet. R. omits to supply the t imbei'. 

from his suretyship. _ 


crviarantecs A.’s 
C. is discharged 


Creditor’s discharge of principal debtor.—'The law upon this 
subject is clear and well settled. If the creditor, without the consent 
of the surety, by his own act destroy the debt, or derogate from the 
])Owcr wliich the law confers upon the surety to recover it against the 
debtor in case he shall have jiaid it to the creditor, the surety is dis¬ 
charged ” {h). 

But it is to be observed, with regard both to this and to the follow¬ 
ing section, that if the creditor expressly reserves his remedies against 
the surety, or generally his securities and remedies against persons other 
than the principal debtor, the surety is not discharged. In England 
this is as well settled as the main rule ; and it is really quite consistent 
with the terms of the present section. For the reason of the doctrine 
is that a nominal release of the debtor, subject to a reservation of 
securities, is not a release destroying the debt, but operates only as a 
covenant not to sue the principal debtor, who remains, however, liable 
to indemnify the surety (?'). The surety’s right to indemnity against 
the principal debtor is a necessary result of such a reservation (j). Like 
effects may be produced without an express reservation. “ Where the 
whole debt has not been discharged, but the debt as to part remains 
undischarged, b\it the principal debtor cannot be pursued by the 
creditor for the balance, the surety may by apt words be left liable 
although the principal debtor has as regards such balance been released 
as between liiiusclf and the creditor.” In the case referred to the 


surety had executed mortgages to a bank to secure the overdraft of a 
linn composed of his own two sons, and each deed contained a declara¬ 
tion that the bank might “ without affecting their rights herein ” com¬ 
pound or make arrangements with tlie debtors. Under a. scheme of 
arrangement made by the debtors with their creditors, including the 
bank, the Court of Appeal held that the mortgage security was released 
only for a certain portion of the debt as to which there was an express 


(//) Kelly C.B., iu Ciagoe v. Jones 
(1873) L. K. 8 Ex. 81. 82. 

(0 Bateson v. (lasting (1871) L. K. 7 
C. V. 9, where formor authorities arc 
critically rcviowoil by Willos J., Green 
V. (1809) Tj. U. 4 Ch. 204 ; following 


irc66 V. Hewitt (1857) 3 K. & J. 438.442 ; 
^urugappa Jiludaliar v, jWwnHMvsanu 
J/Hrfo/i(1919)3SM.L.J.131; 541.C.75S. 

(j) Ctose V. Ctose (1S53) 4 1). M. G. 176. 
185. 
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and complete substitution of a new security (k). A creditor, without S. 134. 
ceasing to hold the principal debtor liable, j^refers to sue the more 
solvent of two sureties for the debt: this, still more obviously, does 
not discharge the other surety (Z). 

But where there is a final and full release of the principal debtor by 
a complete novation or otherwise, “ the remedy against the surety is 
gone because the debt is extinguished, and where such actual release is 
given no right can be reserved because the debt is satisfied, and no right 
of recourse remains when the debt is gone.” Acceptance of a new 
debtor instead of the old one puts an end to the liability of a surety for 
the old debt (m). 

The importance of the English doctrine as to reservation of rights 
is, however, considerably diminished by the operation of s. 138 (p. 493, 
below). 

‘Discharge by operation of law. —A discharge of the principal debtor 
in bankruptcy does not operate as a discharge of the sureties (n). 

Act or omission of the creditor.’’ —The acts or omissions contem¬ 
plated by this section may be those referred to in ss. 39, 53, 54, 55, 63, 
and 67 (ante). The facts of illustration (c) to this section are 
similar to those of illustration (b) to s. 54 (p. 320, above). If the 
principal debtor is discharged from his obligation by reason of any acts 
or omissions specified in those sections, the liability of the smety will 
determine. But the act or omission must be one of which the legal 
consequence is the discharge of the principal debtor. The mere 
omission, therefore, of a creditor, in a suit by him against a principal 
debtor and a surety, to effect service of summons on the principal 
debtor, does not discharge the surety, for the principal debtor is not 
thereby discharged from liability to the creditor. The only conse¬ 
quence of such an omission is to enable the Court to dismiss the suit as 
against the principal debtor after the expiration of one year imder 
s. 99a of the Code of Civil Procedure, 1882 [new Code of 1908, 0. 9 r. 5]; 

Perryy.Nat.Prov.BankofEnglarid 1926 Bom. 465. 

[1910] 1 Ch. 464, per Buckley L.J., at (m) Commercial Bank of Tasmania v. 
p. 478, distinguishing the Commercial [1893] A. C. 313, 316, 

Bank of Tasmanians case (note (m)). (n) Morice v. Simla Bank Corporation, 

(1) Bhagvandas v. Secy, of Stale (1926) Ltd. (1878) Punj. Rec. No. 2. 

28 B. L. R. 662, 96 I. C. 248; A. I. R. 
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but the plaintiff woukl still be at liberty to bring a*fresh suit against the 
2 >rincipal debtor under the provisions of that section (o). 


Creditor’s omission to sue principal within limitation period.—The 

question whether a surety is discharged when a creditor allovs his 
remedy against the principal debtor to become baiTcd by limitation 
may be considered at this stage. On this point there are two opposite 
views taken by the Indian High Court. One the one hand, it has been 
held by the High Courts of Bombay (/>), Calcutta (q), Madras (r) and 
Lahore (s) that the surety is not under such circumstances discharged 
from liability to the creditor ; the High Court of Allahabad (/), on the 
other hand, has held that the surety is discharged. The conflict arises 
in great part from the provisions of s. 137 (p. 492, below), and especially 
the words “ mere forbearance ” occurring in that section. It is con¬ 


ceded by the Bombay and Calcutta High Courts, that, if s. 134 stood 
alone, the omission of a creditor to sue the principal debtor within the 
period of limitation would discharge the surety under that section, as 
having the legal consequence of discharging the principal debtor ; but 
the Madras High Court relies on the well-known distinction between 


the barring of the remedy by action (which is consistent with the 
debtor not being discharged for other purposes) and the complete ex¬ 
tinction of a debt. It is also thought in England that omission of the 
creditor to sue within the period of limitation does not discharge a 
surety for another and more substantial reason, that “ the surety can 
himself set the law m operation against the debtor ” (u). It seems 
that the opinion of the majority of the High Courts, fortified by a 
judicial dictum of great weight in the English Court of Appeal, must 
be accepted as correct. 

In the case of parties to a negotiable instrument their rights and 


(o) Shdik' Alii V. Mahouicd (1880) 14 
Boni. 207 ; Xathabhni v. liauclunllal 
(1015) ao Bom. 52 : 27 1. 0. 105. 

{p) Ilujarimal v. Kri^hnarav (1881) 5 
Boin. ()47 ; Sanhina v. Vintpakshapa 
(188:t) 7 liom. 140. 

(^) Krishio Kishorl Cliowdhraiu v. 
Itadfia Jlo}niin (1885) 12 Ciil. 8110. 

(r) Siibritittduiii v. Gopala (1000) 33 
Matl. 308 ; 7 1. C. SOS. 

(.9) J)il Mahainmcd v. Sain 100 

I. C. 022 ; A. I. U. 1027 Lali. 300. 


(/) AWAa V. Kinlock (1880) 11 All. 
310; Banjit Singh v. yanbai (1902) 24 
All. 504. Seo also Hazari v. CAhhhi Lai 
(1880) 8 All. 250 ; Salig Bam Mhir v. 
jAichfunan Das (1027) 50 All. 211 ; 107 
I.C. 42; A. I. R. 1028 All. 40; A'arain 
Das V. Ac«h 110 1. 0. 421 ; A. 1. H. 1020 
Nag. 145, ngiYcing with the pivseut 
writers. 

(a) IVr Limlley L.J., Carter v. 

(1883) 25 Ch. Div. GOG, 672. There seems 
to bo no direct decision. 
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liabilities are governed by the Negotiable Instruments Act. Accord¬ 
ingly the omission on the part of an indorsee of a hundi to sue the 
acceptor within the period of limitation does not discharge the drawer 
where the suit has been instituted as against him in time (?;). 

In the case of an agreement being void because of the disability of 
one of the parties thereto to enter into it, the surety would be held 
liable as a principal (w). 


135.—A contract between the creditor and the principal 

debtor, by which the creditor makes a com- 

Discharge of • *.1 • i • , • 

surety when ere- position With, OX proinises to give time to, 

tfth, giv°eTw fo, or not to sue, the principal debtor, discharges 

^rindplVdeVtor'' ^uTety, unless the surety assents to such 

contract. 


Contract to give time to principal debtor— The leading English 
cases have already been cited under the preceding section. The 
earliest decision, one commonly referred to in modern boolcs, dates 
from 1795 (x). The general principle was thus stated : “ It is the 
clearest and most evident equity not to carry on any transaction 
without the privity of him who must necessarily have a concern in any 
transaction with the principal debtor. You cannot keep him bound 
and transact his affairs (for they are as much his as your own) without 
consulting him.” 

A nominal giving of time may have the effect, in substance, of 
accelerating the creditor’s remedy, as where, having commenced an 
action against the principal debtor, the creditor book a recorded acknow¬ 
ledgment of the debt, and undertook not to enforce it before a certain 
day, which, however, was earlier than the time at which he could have 
obtained judgment in the action in the ordinary course. In such a case 
the surety, being manifestly not prejudiced, is not discharged (ij), 

A contract whereby the creditor promises to give time to the 


(v) Jambu Ramaswamy v. Sundararaja 

(1902) 26 Mad. 239. 

{v}) See Kaskiba v. Shripat (1894) 19 
Bom. 697, and the English cases cited 
there. 

(a:) Rees v. Rerrinyton, 2 Ves. Jr. 540, 
3 R, R. 3 (Lord Loughborough). 


(y) Hulme v. Coles (1827) 2 Sim. 12; 
29 R. R. 52. Similarly the surety is not 
discharged by the creditor’s innocent 
acceptance from the principal debtor of 
a payment which is in fact a fraudulent 
preference: Petty v. Cooke (1871) L. R. 
6 Q. B. 790. 


Ss. 

134,135. 
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not to sue him. In the former case, the remedy of the creditor is merely 
suspended until the determination of the fixed period *, in the latter case 
the principal debtor is completely released from his obligation so as to 
entitle the surety to a discharge under s. 134, apart from the specific 
provisions of this section. In either case, the mere formation of the 
contract is sufficient to operate as a discharge of the surety irrespective 
of any forbearance that may be exercised under it. The reason of this 
rule appears to be that a surety has a right, immediaetly on the debt 
becoming due, to insist upon proceedings being at once taken by the 
creditor against the principal debtor, and any contract that would 
})revent the creditor from suing him would be inconsistent with that 
right (s. 139) (z). But the contract must be a binding one supported 
by consideration ; forbearance to sue, therefore, exercised in pursuance 
of an agreement without consideration, would not discharge the surety, 
as it does not amount to anything more than mere forbearance 
within the meaning of s. 137 (a). A consent decree, made without the 
surety’s consent, for payment by instalments of the sum due from the 
j)rincipal debtor is a composition such as to discharge the surety (6). 
It is not necessary that the contract should be express : a tacit or 
implied contract inferred from the acts of the parties is equally binding 
as an express one. Thus the acceptance of interest in advance by a 
creditor operates as a general rule as an agreement to give time to the 
j)rincipal debtor and consequently as a discharge to the surety ; for the 
creditor is in that event precluded from suing the principal until the 
time covered by the payment in advance has expired (c). But the 
surety will not be discharged if he consents to the contract. Such 
consent may be a general one, and it has been held by the Judicial 


( 2 ) JSeo Protab Chumlcr v. Gour Chnndcr 
(1878) -t Cal. 132, 134. 

(«) Damoilar Das v. ^lufiammad 
JIusain (1900) 22 All. 351; Makaraj 
Bahadur Sitig v. Dasuuia Kumar (1913) 
17 C. \V. N. 095, 097—098. 

(5) National Coal Co. v. Kshitish Bose tO 
Co. (1920) 30 C. W. N. 540; 96 I. C. 409; 
A. I. K. 1920 Cal. 818; Mahomcdalli 
Jbrahimji v. Lakshmibai Anant Palandc 
124 I. C. 227; A. I. R. 1930 Bom. 122. 
ppunni Nair v. Isac Mackadan (1920) 


43 Mad. 272,277, 279; 531. G. 367. is not 
really to the contrary. 

(c) Kali Prasanna v. Am6ica GAaraa 
(1872) 9 B. L. R. 201 ; Protab Chunder 
V. Gour Chumkr, supm : Qourchandra 
V. Protapehandra (1880) 6 Cal. 241, whero 
it >vas found that tho surety consented 
to advance interest being taken. See also 
Punchanun Ghose v. Daly (1876) 15 B. L. 
K. 331, and the observations of I'hear J., 
at p. 338. 



DISCHARGE OF SURETY BY GIVING TIME TO PRINCIPAL. 


491 


Committee that a stipulation between a creditor, principal debtor, and 
a surety that the surety should not be released by any dealings between 
the creditor and the principal debtor, followed by a contract to give 
time to the principal debtor, does not discharge the surety (c?). 

It has been said that in an ordinary surety bond under the C.P.C. 
s. 55 (4) the principal creditor is not the decree-holder, but the Court, 
and it is really in the discretion of the Court to enforce the bond or 
not: in the particular case the Coiut held that on the terms of the 
bond the siuety was not liable (e). This appears to be a solitary 
opinion. 


Composition. —If the surety has paid part of the debt before the 
composition, he is as to that part not a surety but a principal creditor 
and cannot recover it under this section (f ). 


Contrary agreement. —The operation of the rule as to giving time 
to the principal debtor may be excluded by express agreement. If the 
instrument creating the debt and the suretyship declares that the surety 
or sureties shall be taken, as between themselves and the creditor, to be 
principal debtors, and shall not be released by reason of time being 
given, or of any other forbearance, act, or omission of the creditor which, 
but for this provision, would discharge the sureties, then any defence 
on these grounds is effectually barred, and it is unnecessary to consider 
whether the facts would otherwise raise it {g). 


Surety not dis- 136 .—Where a contract to give time to 
agreement made the principal debtor is made by the creditor 

with third person •j.'l j-I. • i j x * i 

to give time to With a third peisoii^ and not with the principal 
principal debtor, (jgbtor, the Surety is not discharged. 

Illustration. 

C., the holder of an overdue bill of exchange drawn by A. as surety for 
B., and accepted by B., contracts with M. to give time to B. A. is not 
discharged. _ 


“ It is clear that when the creditor enters into a binding contract 
with the principal debtor to give him time without the assent of the 


(d) Hodges v. Delhi and London Bank, 
lid, (1900) 23 All. 137, 147 L. R. 27 I. 
A.168. 

(e) Dhari Mai v. Kanshi Ram, 1001. C. 
762 ; A. I. R. 1927 Lah. 336. 


(/) Bombay Co., Lid. v. Official 
A5Siffnee(1921) 44Mad. 381; 631. C. 173. 

(g') Greenwood v. Francis [1899] 1 
Q. B. 312, C. A. 


Ss. 

135,136. 
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sureties, and without reserving his remedy against the sureties, such 
giving of time discharges the sureties. . . . But, to produce this result, 
two things are necessary. There must be a binding contract to give 
time, capable of being enforced ; and the contract must be with the 
principal debtor. If merely made with a third party it will not do, as 
was decided in Frazer v. Jordan (A), where in an action by the holder 
against the drawer of a bill of exchange it was held to be no defence to 
the drawer that the holder had, without the drawer’s consent, made a 
binding contract with a third party to give time to the acceptor, in 
consideration of an undertaking by the third party to see the bill 
paid (i).” 


137 . —Mere forbearance on the part of the creditor to 
Creditor’s for- sue the principal debtor or to enforce any 
docs not discharge cther remedy a^amst him does notj in the 


surety. 


absence of any provision in the guarantee to 
the contrary, discharge the surety. 


lUustration. 

R. owes to C. a debt guaranteed by A. The debt becomes payable. 
C. does not sue B. for a year after the debt has become payable. A. is not 
discharged from his suretvsliip. 


“ Mere forbearance.” —“ If you agree with the principal to give 
him time, it is contrary to that agreement that you should sue the 
surety, because if you sue the surety you immediately turn him upon 
the principal, and therefore your act breaks the agreement into which 
you have entered with the principal.” But this applies only where 
there is a binding agreement. “ It is not simply neglecting to sue the 
principal wliich would have any effect upon the surety, but there must 
be a positive agreement with the principal that the creditor will post¬ 
pone the suing of him to a subsequent period ” (j). 

Sec. 135 deals with the case in which a surety is discharged by a 
contract between the creditor and the principal debtor, entered into 
without tlio surety s consent, to give time to, or not to sue, the principal 
debtor. 1 his section deals with the ease of “ mere forbearance ” to sue, 


(/i) 8E. &B,30:i; 1I2H.K.572. 

(i) Clarke v, Jiisleij (1880) 41 Cb. 1). 
422, 434, per North J. 


(j) Onnital Financial Corporation v. 
Overend, Gurney d- Co. (1871) L. R. 7 Ch. 
142, 150 (Loixi Ilathorlev). 
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as distinguisted from forbearance springing from a contract (/>■), and 
provides that the surety shall not be discharged in such a case. Now 
the forbearance to sue, which does not arise from a contractual obliga¬ 
tion, may be exercised for a period short of the period of limitation 
prescribed for the suit, or it may continue until the expiration of the 
limitation period. The illustration to the section affords an instance 
of the former case, the limitation period for the suit being three years, 
and the forbearance exercised only for a year. The siu-ety is not 
discharged m such a case, and it is equally clear that he would not be 
discharged even if the forbearance continued for a longer period, 
provided it fell .short of the period of limitation. It seems, moreover, 
according to the weight of decision and English opinion, that it makes 
no difference if the forbearance continues until the period of limitation 
has elapsed (see on s. 134, pp. 485-489 above). 


138 . ^Where there are co-sureties, a release by the 

co^ur'ety dot not them does uot discharge the 

discharge others, others; neither does it free the surety so 

released from his responsibility to the other sureties. 


Release of one of several sureties.— This section is a necessary con¬ 
sequence of the principle laid down in s. 44, and must be taken as a 
deliberate extension of a rule which in the common law is limited to the 
case of co-sureties contracting severally and not j ointly. Only where 
co-sureties have contracted jointly—that is, where the joint suretyship 
of the others was part of the consideration for the contraet of each— 
does a release of one of them by the creditor discharge the others (1). 

“ The release of a surety discharges a joint co-surety, but not a co-sm-ety 
severally bound ” (m). 

The present section appears to abolish this distinction. 


(i*) Hajarimal y. Krtshnarav (1881) 
5 Bom. 647, 651 ; Damodar Das v. 
Muhammad Husain (1900) 22 All. 351 
(where it was held that, the agreement 
to give time being without consideration, 
the case was not onc*of contract to give 
time to the principal debtor, but of 
“mere forbearance ’* within the meaning 
of the section); Kanai Prosad v. Jolindra 


Kumar (1909) 36 Cal. 626. 

(f) Ward V. National Bank of Ncio 
Zealand (1883) 8 App. Ca. 755, 764, 765. 
There is some apparent conflict in earlier 
English authorities ; it would be useless 
to discuss this here. 

(m) Leake, 7th ed., 696. Cp. Ex parte 
(9ooi(1877) 5Ch. Div. 46. 


Ss. 

137 , 138 . 
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139.—If the creditor does any act which is inconsistent 

Disoiiargc of 'vith the rights of the surety, or omits to do 

tor^^act^or omt’- ^ny act which his duty to the surety requires 
Sion impairing ^ eventual remedy of the 

surety s eventual ’ •' 

remedy. Surety himself against the principal debtor is 

thereby impaired, the surety is discharged («). 

Illustrations, 

(a) B. contracts to build a ship for (’. for n given sura, to bo paid by 
instalments as the work reaches certain stages, A. becomes surety to 
C. for B.’s due performance of the contract. C., without tho knowledge of 
A., prepays to B. tho last two instalments, A. is discharged by this prepay¬ 
ment. [Calvert v. London Dock Co. (1837) 2 Keen, C38 ; 44 R. R. 300, with 
immaterial variation of facts.] 

(b) C. lends money to B. on tho security of a joint and several promissory 
note made in C.’s favour hy B., and by A. as surety for B., together with a 
bill of sale of B.’s furniture, which gives power to C. to sell the furniture and 
apply tlic proceeds in discharge of tho note. Subsequently C. sells the furni¬ 
ture, but, owing to his misconduct and wilful negligence, only a small price 
is realised. A. is discharged from liability on the note. [Perhaps suggested 
l)y ira/50« v. Allcock (1853) 4 D. M, G. 242, where tho creditor by negligence 
lost tlio benefit of an additional remedy against the principal debtor.] 

(e) A. puts M. as apprentice to B., and gives a guarantee to B. for M.*s 
fidelity. B. promises on his part that ho will, at least once a month, see M. 
make up the cnsli. B. omits to see this done, as promised, and M. embezzles. 

A. i.s not liable to B. on his guarantee. 


Act or omission of creditor tending to impair surety’s remedy —The 
language of this section appears to be derived from a statement of the 
law in Story's Equity Jurisprudence, s. 325, adopted by the Court of 
Exchequer in 18G0 (o). 

Observe that the injurious quality to be considered is tendency to 
diminish the surety's remedy or increase his liability. Transactions 
having an immediate tendency to cause or permit the principal debtor 
to make default arc only one species of those to wliich the surety may 
object. In almost every case where the surety has been released, 
cither in consequence of time being given to tho principal debtor, or of 
a compromise being made with him, it has been contended that what 
was done was beueiicient to tho surety, and the answer has always been 
that tlie surety liimself was the proper judge of that, and that no 
arrangement ditYerent from that contained in his contract is to be forced 


(n) Cp. s. 133, p. 480 above, A certain 
number of eases may equally well bo 
considered as falling within either section. 


(o) V. Shuttlcirorth, 5 H. & N. 

235 ; 7 H. N. 353 ; 120 R. R, 559 ; 
12GR.R. 471. 
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upon Inm ; and bearing in mind tliat the surety, if he pays the debt, 

ought to have the benefit of all the securities j^ossessed by the creditor, 

the question always is whetlier what has been clone lessens that 
security ” (^). 

But mere jjassive acquiescence by the creditor in irregularities on 
the part of the principal debtor such as laxity in the time and manner 
of rendering accounts by a collector of public moneys whose fidelity is 
guaranteed, will not of itself discharge the surety (q). 

Neither is the surety discharged from liability for the principal 
debtor’s default in a manner within the terms of the guarantee, because 
that default would not have happened if the creditor had exercised all 
the powers of supermtending the performance of the debtor’s duty 
which he could have exercised consistently with the contract. The 
employer of a servant whose due performance of work is guaranteed 
does not contract with the surety that he will use the utmost diligence 
in checking the servant’s work (r). “ A surety cannot claim to be 
discharged on the ground that his position has been altered by the 
conduct of the person with whom he has contracted where that conduct 
has been caused by a fraudulent act or omission against which the surety 
by the contract of suretyship has guaranteed the employer ” (s). 

But if the employer of a servant whose fidelity has been guaranteed 

continues to employ him after a proved act of dishonesty, the surety 
is discharged (t). 


Act or omission impairing surety’s eventual remedy.— The case in 
which a party is discharged by an act or omission of the creditor, of 
which the legal consequence is the discharge of the principal debtor, has 
been dealt with in s. 134, p. 485 above. Under the present section a 


surety will be discharged by acts or (subject to the caution above given) 
omissions of the creditor specified therein which, though not having the 
legal consequence of discharging the principal, impair the eventual 
remedy of the surety against him (u). 


{p) Lord Langdale, Calvert v. London 
Loch Co., 2 Keen, at p. 644, 44 R. R. at 
p. 304. 

(?) Mayor of Durham v. Fowler (1889) 
22 Q. B. D. 394. 

(r) Mayor of Kingston-upon-HuU v. 
Harding [1892] 2 Q. B. 494, C. A. (Sub¬ 
ject of guarantee was due performance of 


contract for public -u-orks. The work was 
scamped, and the defects fraudulently 
concealed from the town council’s 
engineer and his deputy.) 

(s) Bowen L.J. [1892] 2 Q. B. at p. 504. 

(0 Phillips V. Foxall, L. R. 7 Q. B. 666, 
p. 475 above. 

(m) See Pogosc v. The Bank of Bengal 


S. 139. 
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AVlicre the liability of a surety guaranteeing payment by a judg¬ 
ment debtor of the amount of a decree by instalments was expressly 
made dependent on the execution of the decree by the decree-holder on 
the occurrence of a single default, it was held that the omission to 
execute the decree on the happening of the default until execution had 
become time-barred discharged the surety under the provisions of this 
section (i>). The decision was based on the ground that the decree- 
holder owed a duty to the surety under the terms of the guarantee, and 
that the failure to perform that duty until the decree became defimct by 
lapse of time must necessarily have impaired the “ eventual remedy ” 
of the surety against the judgment debtor. 

As to negotiable instruments, it is specially provided by Act XXVI 
of 1881, s. 39, that “ where the holder of a negotiable instrument with¬ 
out the consent of the indorser destroys or impairs the indorser’s 
remedy against a prior party, the indorser is discharged from liability 
to the holder to the same extent as if the instrument had been paid at 
maturity.” 


140 . —AVhere a guaranteed debt has become due, or 

default of the principal debtor to perform a 

of surety r r r 

on iniyinont or guaranteed duty has taken place, the surety, 

pcifuniiaiKT. 

upon payment or performance of all that he 
is liable for, is invested with all the rights which the creditor 
had against the principal debtor {w). 

This section lays down a general principle of which the most 
important j)ractical application is to be found in s. 141. It seems that 
the intention of the Act is to keep alive for the surety’s benefit any right 
of the creditor, under a security or otherwise, which would otherwise 
have been extinguished at law by the payment of the debt or perform- 


(1877) a Cal. 174, whoro it was held that 
a deed of trust for the benelit of creditors 
did not impair the “ eventual remedy 
of tho^ll^ety against the principal debtor. 
Ghuznnvi v. Natiumil Uuitkof ImOa (1‘J1G) 
20 C. W. N, 502; 3:i 1. C. 31. 

(r) lldzuri v. Chtitnii ImI (ISSG) 8 All. 
250. The case resembles, on this point, 
ll'n/.s-oa V. Allcockj noted on illustration 
(b), p. 404, above. 


(ir) For example, the right to stop in 
transit, and, in an appropriate case, 
seller's lien. Whore, by the custom of 
trade, a biniker who buys for on undis- 
closed principal is liable to tho seller of 
the goods for tho buyer’s default, and has 
himself paid tho seller, ho is entitled to 
tho seller’s lion as against tlio buyer; 
Imperial Baulc wLomlon and iSt»Kalh€nn$ 
Docks Co. (1877) 5 Ch. D. 195. 
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ance of the dut}^. Such an intention, at any rate, is more elaborately 
expressed by the English Mercantile Law Amendment Act, 1856 (19 & 
20 Viet. c. 97, s. 5), with which the framers of the present Act were 
undoubtedly acquainted. English Courts of Equity had seen their way 
to put the siu’ety in the creditor’s place for the purpose of using all 
existing securities and remedies, but not to revive or save for the 
surety’s benefit securitites which, on payment of the debt, ceased to 
exist by operation of law. The practical importance of this exception 
or limitation, while it lasted, was bound up with technical rules as to the 
preference of speciality ” over simple contract debts which have now 
largely ceased to be operative in England, and were never introduced in 
British India. 

Early in the nineteenth century the rule was expounded in an 
argument of Sir Samuel Romilly’s which, like another and better known 
one of the same learned counsel (x), has attained the very rare honour 
of being made authoritative by the approval of the Court: The whole 
doctrine of principal and surety, with all its consequences of contribu¬ 
tion, etc. (y) rests upon the established principles of a Court of Equity, 
not upon contract, except as it may be so represented upon the implied 
knowledge of those principles. There is no express contract for con¬ 
tribution, the bonds generally, if not universally, being joint and 
several, creating several obligations by each. . . . [The general reason 
of the equitable doctrines is] that a siu'ety is to be entitled to everv 
remedy which the creditor has against the principal debtor ; to enforce 
every security and all means of payment; to stand in the place of the 
creditor, not only through the medium of contract, but even by means 
of securities entered into without the knowledge of the surety, having a 
right to have those securities transferred to him, though there was no 
stipulation for that, and to avail himself of all those securities against 
the debtor. This right of a surety also stands not upon contract, but 
upon a principle of natural justice ” (z). 

On the same foundation stands the right of the surety who has paid 
the debt, or the portion of it which he guaranteed, to stand in the 
creditor’s place in the administration of the debtor’s estate. The 

(a:) In Hngiitnin v. Basehy. See notes EIdon*s judgment, 14 Vcs. 169 ; 9 R. R. 
on s. 16, pp. 98, 99, above. 270. Cp. Krishnasami Paitar v. Gopala 

(y) See ss. 146,147, pp. 507,509, below. Krishna Reddiar, 99 I. C. 676 ; A. I. R. 
(s) Craythorne v. Swinburne (1890) 14 1927 Mad. 421. 

Vee. 160; 9 R. R. 264 ; and see Lord 
i.c. 


S. 140. 


0 


32 
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])nnc ipl(' is undoubted, and the only difficulty is to I)e sure whether the 
surety has n*ally guaranteed only a certain part of the debt, or is surety 
for the Avhole. but with a limit of liability (see on s. 128. p. 470, above). 

When a surety is only a surety for a part of the debt, and has 
paid that part of the debt, he is entitled to receive the dividend which 
the principal debtor pays in respect of that sum which the surety has 
discharged (a). In such a case it may be said that " the right of the 
surety arises merely by payment of the part, becau.se that part, as 
between him and the principal creditor, is the whole.'’ But a surety 
who has become such, though with limited liability, in respect of the 
<*ntire debt, has no rights by way of subrogation or in preference to the 
creditor until the creditor is fully paid (b). 

Moreover, the benefit of this principle is intended to persons who. 
though not actually sureties, are in an analogous ])osition. The 
indorser of a bill of exchange is primarily liable as principal on the 
bill, and is not strictly a surety for the acceptor ; but ‘‘ ho has this 
in common with a surety for the acceptor, that ” after notice of dis¬ 
honour " he is entitled to the benefit of all payments made by the 


acceptor, and is entitled, on paying the holder, to be put in a situation 
to have a right to sue the acceptor (c). 

A surety (or i)erson in a similar position) who has paid his prin¬ 
cipal's debt is entitled, in the practice of the English Courts, to the same 
I’ate of interest as a stranger who has made advances (d). 

8ee as to the right of a payer of a bill of exchange for the honour of 
any })arty liable upon it the provisions of the Negotiable Instruments 
Act XXVI (.f 1881, s. 111. 


141 . A 


Siirotv's riulU to 
lu'iiolit of fivditor's 
si'ctirit i('s. 


surety is entitled to the benefit of every security 
whicli the creditor has against the principal 
debtor at the time when the contract of 
suretvship is entered into, whether the surety 


knows ol the existence of such security or not; and, if the 


(«) (Inn/ V. SccUuim (1872) I,. K. 7 Ch. 
(iSO. os:!, p.r Mollish n..i. 

(/.) Itc .SV/M flS'.IOJ 2 g. U. 12, 15; lie 
Oivomcs only a i-rcdilor of the itriiu'ipal 
debtor for whal ho has j)aiil; Jhivbut't 
JmI V. Mdhbiib Ali Mi,),) (1S)27) 4!! All. 
bid ; 101 1. C. 5i:i; A. I. U, l<)27 All. 


538. 

((’) Duncan }\kv *(• (V. v. Sorth amt 
South U (T/{\s'i>(i/tI (lSS0)0App. Cas. 1, IS, 
jH'r Lord Rliu kburn. 

((/) 7»V Ikulah Park' AVM/r (1872) L. R. 
lo Kq, 4o. 
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creditor loses or, without the consent of the surety, parts S. 141. 
with such security, the surety is discharged to the extent of 
the value of the security (e). 

lllu^lialions. 

(a) C. advances to B., his tenant, 2,000 rupee.s on the guarantee of A. 

C. has also a further security for the 2,000 rupees by a mortgage of B.'s 
furniture. C. caneels the mortgage, B. becomes insolvent, and C. sues A. 
on his guarantee. A. is discharged from liability to the amount of the value 
of the furniture. [_Op, Ptuvl v. Deacon (185/) 1 De G. & J, 461, where the 
creditor, being also the debtor's lessor, destroyed the security on the furniture 
by distraining for rent (which in English law is a paramount right).] 

(b) C., a creditor, whose advance to B. is secured by a decree, i-eceives 
also a guarantee for that advance from A. C. afterwards takes B.'s goods 
in execution under the decree, and then, without the knowledge of A., with¬ 
draws the execution. A. is discharged. [Mayhew v. Crickfitt (1818) Sw 
185; 19R. R. 57.] 

(c) A., as surety for B., makes a bond jointly with B. to C., to secure 
a loan from C. to B. Afterwards 0. obtains from B. a further security for 
the same debt. Subsequently C. gives up the further security. A is not 
discharged. [The modern doctrine of English equity is contra ; .see below.] 

Surety’s right to benefit of securities.— As a surety, on payjuent 
of the debt, is entitled to all the securities of the creditor, whether he is 
aware of their existence or not, even though they were given after the 
contract of suretyship (f ), if the creditor who has, or ought to have had, 
them in his full possession or power loses them or permits them to get 
into the possession of the debtor, or does not make them effectual by 
giving proper notice, the surety to the extent of such security will be 
discharged. A surety, moreover, will be released, if the creditor, by 
reason of what he has done, cannot, on payment by the surety, give him 
the securities in exactly the same condition as they formerly stood in 
his hands ” (g). 

“ The surety in effect bargains that the securities which the 
creditor takes shall be for him, if and when he shall be called upon to 
make any payment ’’ (A), or if a settlement of accounts is otherwise 
required, e,g., if the surety brings a redemption suit in respect of a 
security given by him (^). The creditor, however, is not bound to use 

(e) See s. 130, p. 494, above. 

(/) See judgment of Hall V.-C., in 
Forbes v. Jackson (1882) 19 Ch. D. 015, 

619. 

(gr) Notes to Fees v. Berringion (1795) 
in 2 Wh. & T, L. C. as approved by 


Hannen J., Wvlff v. Jay (1872) L. R. 7 
Q. B. 756, 764 ; as to the last point. 
Pledge v. Buss (1860) Johns. 603. 

(A) See judgment of Hall V.-C., in 
Forbes v. Jackson, note (/) above. 

(i) Dixon v. AVeef [1901] 2 Ch. 602 
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S. 141. extraordinary, or, it would seoiu, any, diligence about preserving or 

retaining a security which is in fact worthless (j). 

It will be seen that the present section, by limiting the surety’s 
right to securities held by the creditor at the date of liis becoming 
surety, has adopted a view which was still not wholly abandoned in 
England when the Act was framed (/i ), but which has for a good many 
\ I years been treated as untenable. One cannot help suspecting that this 

,) i is not deliberate policy, but merely codification of equity somewhat out 

I i I of date. 

The rule is not confined to securities in any technical sense. A 
surety is entitled to the benefit of the principal debtor’s set-off against 
the creditor, if it arises out of the same transaction ; this follows from 
the surety’s right to be indemnified by his principal, combined with the 
equitable maxim of avoiding circuity of action (/). 

The High Court of Bombay has cited the reason of the present rule 
as laid down by Turner V.-C. (m): “ I take it to be, because, as between 
the principal and surety, the principal is under an obligation to indem¬ 
nify the surety [sec s. M5, p. 505, below]; and it is, as I conceive, from 
I this obligation that the right of the surety to the benefit of securities 

I 

lield by the creditor is derived.” 

“ To the extent of the value of the security.”— Where a creditor 
sued the ])rincipal debtor and the surety on a mortgage bond, and in 
his plaint formally relinquished his claim against part of the mortgaged 
property which was worth the amount guaranteed by the surety, it was 
held that the surety was discharged (a)- 


(surety, who had not been called on for 
payment, entitled to be credited in 
account with proceeds of security given 
by principal debtor). “ It certainly is 
not the law that a surety has no rights 
until he pays the debt duo from his 
prineij)!.! ’’ ; | l!K)l] 2 Ch. p. tlOT. 

(j) Jiaitiliow V. Juggins (18S0) o Q. li. 
Div. 422 (a policy on the debtor's life 
which had lapsed by non-payment of 
premiums). 

(I) lilackburn J. seems to have 
thought the point doubtful in 1870, See 
Polah V. Everett, I Q. R. 1). nt p, 07.i, Wo 
do not believe ho would have found manv 


equity lawyers to share his doubt: see 
Pearl v. Deacon (1857) 1 Do 0. J. 461 ; 
1I0R.R.S9. 

(/) Bechen'aise v. I^wis (1872) L. R. 
7 C. r. 872. 

(m) V. luynell (1S52) 9 Hare, 
at pp. 818, 819 ; OoverJhandas v. Bank 
of Bengal (1890) 15 Rom. 48, 6:1. The 
facts of the case in Han* were complicated 
by fraud, and are not thought useful for 
any purpt^e of illustration. Cp. Sir S. 
Romilly's ai^ument in Craythornt v. 
^’^na6ar«f, p, 497, above. 

(n) yarot/an v. (tiinesh (1870) 7 B. H. 
a A. C, 118. 
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When surety becomes entitled to benefit of creditor’s securities.-- 

Under s. 140, a surety is invested with the rights of the creditor as 
against the principal debtor iiTpon payment or performance of all that he 
is liable for. The words last italicised are not repeated in the present 
section. The Act does not lay down at what point of time the surety 
is entitled to have the creditor’s securities made over to him wholly or 
in part, whether it is when the debt of the creditor is paid off. or when 
the surety pays the amount of his guarantee. The point arose in 
Goverdhandas v. Bank of Bengal (o), where it was held that a surety was 
not entitled to the benefit of a portion of the creditor’s securities until 
the whole of the debt due to the creditor was paid off. In that case a 
surety who had guaranteed an aliquot and defined portion of a past due 
debt secured by a mortgage claimed to be entitled, on pagment by him 
of the qjortion of the debt which he had guaranteed, to share in the mort- 
gage in proportion to the amount of the debt which he had guaranteed 
and paid before the mortgagee had been paid the full amount of hi.s 
mortgage debt. Farran J., in rejecting the surety’s claim said ; “ It 
seems to me to be a strange doctrine that a creditor not fully secured 
by a mortgage who obtains the benefit of a surety for part of his mort¬ 
gage debt in order to further secure himself by that very act is deprived 
of portion of the security the inadequacy of which was a reason for 
demanding the surety ; or that a person advancing say Rs. 10,000 on a 
mortgage which is valued only at Rs. 5,000 and has Rs. 5,000 of his 
advance guaranteed by a suretj”, is only in reality secured to the e.xtent 
of Rs. 7,500 by reason of the surety’s right to claim the benefit of half 
the mortgage security on paying his half of the debt. To hold so would, 

I think, defeat the intention of the parties to such a transaction. A 
principle of equity is seldom adopted which has that effect. If such 
were the result of s. 141 of the Contract Act, I should expect to find the 
wording of s. 140 repeated in s. 141. The striking difference in the 

language of the two sections is a strong argument against the plaintiff’s 
contention ” (p). 

142.—Any guarantee which has been obtained by means 

Guarantee ob- of misrepresentation made by the creditor, 

presentatfon“‘7n- ^is knowledge and assent, concerning 

1 * ^ 

■ a material part of the transaction, is invalid. 


Ss. 

141 , 142 . 


(o) (1890) 15 Bom. 48. 


(p) 15 Bora. p. 64. 
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Ss. The English authorities on the subject-matter of this and s. 143 

142 , 143 . will be dealt with together under that section. 


143 ,—Any guarantee which the creditor has obtained 
(Juarantoc oh- by meuns of Keeping silence as to material 

faincd l)V conceal- . • ♦ t i 

mont invalid. circumstance IS invalid. 


Illustrations. 

(a) A. engages B. as clerk to collect money for him. B. fails to account 
for some of his receipts, and A., in consequence, calls upon him to furnish 
security for his duly accounting. C. gives his guarantee for B.'s duly account¬ 
ing. A. docs not acquaint C. with B.'s previous conduct. B. afterwards 
makes default. The guarantee is invalid. [liailton v. Mathews (1844) 10 
Cl. & F. 934 ; 59 R. R. 308 ((/).! 

(b) A. guarantees to C. payment for iron to be supplied by him to B. 
to the amount of 2,000 tons. B. and C. have privately agreed that B. should 
pay five rupees per ton beyond the market price, such excess to bo applied 
in liquidation of an old debt. This agreement is concealed from A. A. 
is not liable as a surety. [Pidcoclc v. Bishop (1825) 3 B. & C. 605: 27 
R. R, 430.] 


Guarantee obtained by misrepresentation or concealment.— English 
law is settled that, although the contract of suretyship is “ one in which 
there is no universal obligation to make disclosure "—that is, it is not, 
like a contract of insurance, liable to be avoided by the mere non¬ 
disclosure of any material fact whatever—still the surety is entitled to 
know so much as will tell him what is the transaction for which he is 
making himself answerable ; and he will be discharged if there is either 
active misrepresentation of the matter by the creditor, or silence 
amounting in the circumstances to misrepresentation. Very little 
said which ought not to have been said, ami very little not said which 
ought to have been said, woidd be sufficient to prevent the contract 
being valid (r). 

'* It is the duty of a party taking a guarantee to put the surety in 
})ossession of all the facts likely to aft'oet the degree of his responsibility; 
and if he neglects to do so, it is at his peril. ... A surety ought to be 
acquainted with the whole contract entered into with his principal (s). 


(</) Jxailton V. Mathews followed, und 
the distinct ion between such intrinsic 
circumstances as weiv here not disclosed, 
and extrinsic ones such as a state of 
account, as in Hamilton v. Watson, 
note (a), p. 503, below, explained 
L. a. 1). i'o. V. Holloway [1912] 2 K, B. 


72, A. 

(r) Fry J.. Ihtvies v. London and 
J*rorincial Marine Insurance Co. (1878) 
S C'h. 1). 469. 475. 

(n) Bayley 3. and l.ittliHlale J., Pidcoek 
V. lihhop^ 27 R. R. at pp. 433, 435. 
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Thus where a surety guarantees an agent’s existing and future 
liabilities in account with his employer, and the agent is in fact already 
indebted to the employer for more than the full amount of the guarantee 
and the statements made about his position are calculated to mislead, 

though not false in terms, this is evidence of material misrepresentation 
on the creditor’s part (^). 

But it is not every disclosure that a surety can require. Where a 
customer’s credit with his bankers is guaranteed, the fact that the 
new credit is to be applied to paying off an existing debt of the customer 
to the bank is not such as need be disclosed. For this is nothing out of 
the ordinary course of business, but rather to be expected. The test is 
whether there is anything that might not naturally be expected to 
take place between the parties who are concerned in the transaction, 
that is, whether there be a contract between the debtor and the creditor 


to the effect that his position shall be different from that which the 
surety might naturally expect ” (u). The creditor’s description of the 


transaetion to be undertaken, if it makes no mention of any such cir¬ 
cumstance, implies a representation that there is none (a). 


Accordingly the creditor is not bound to tell the surety that the 
intended guarantee is to be in substitution for a former one given by 
some one else (w). Where the solvency of a surety for a debt is guaran¬ 
teed in turn, the terms of the loan as between the creditor and the 


original debtor are not material for the last-mentioned guarantor’s risk, 
and non-disclosure of them is no defence to an action on his 


guarantee {x). 


To avoid a guarantee under this section it must be proved not only 
that there was silence as to a material circumstance, but that the 
guarantee was obtained by means of such silence (y). The meaning of 
the words “ keeping silence ” in this section was considered by Sargent 


(/) Lee V. Jones (1863) 17 C. B. N. S. 
482, Ex. Ch. A minority of the Court 
dissented strongly on the facts, holding 
that it Avas the debtor's business to inform 
the sureties of his financial condition, and 
theirs to inquire of him rather than of his 
employers. Generally a surety is not the 
less bound though lie may have acted on 
some misrepresentation made by the 
debtor : DebendraNath Butty. Adin.-Gen. 
of Bengal {190G) 33 Cal. 713, 756. 


(u) Hamilton v. Watson (1845) 12 Cl. 
& y. 109, 119; 69 R. R. 58, 65 (Lord 
Campbell). 

(y) Lee v. Jones, note (f), above, 
judgment of Blackburn J. 

{w) North British Insurance Co. v. 
Lloyd (1854) 10 Ex. 523 ; 102 R, R. 686. 
(x) Sertfon V, Burnand [1900] A. C. 135. 
iy) Per Cur. in Secretary of State for 
India v. NUamekam (1883) 6 Mad. 406, 
408. 


S. 143. 
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C'.J. in a Bombay case (z), TJie expression “ keeping silence," said the 
learned Judge, clearly implies intentional concealment as distin¬ 
guished from mere non-disclosure, which no doubt is of itself a fatal 
objection in insurance policies, and virtually, wc think, expresses what 
is laid down in North British Insifrance Co. v, Lloi/d (u), that the with¬ 
holding must be fraudulent, which necessarily must be the case when a 
material circumstance is intentionally concealed.” 

“Material circumstance.”- -As to what amounts to this, further 
illustrations are afforded ]>v the following cases :— 

1. A. U'comcs rturoty to a bank for U.'s coiKluct ns khajanrhi, wliost' 
(Intks are to oxamino, verify, and <rnaiantee all nativesifrnntiiresor doenmonts 
for money. Before his appoinlmeiil as khajanchi B. held the oltiee of an 
(H’dinarv elerk in the bank, and it was arranged between B. and the bank that 
he should eoiitinne to fill that nttn-e also. The bank do not acipiaint A. with 
this part of the agreement. A. is liable as a surety {(>). 

2. In the above ease, after J5. assumes the otliee of khajanchi. the bank 
discovers that the names on eertain bills discounted with them are foiifed, 
and they make a claim upon Ik, but B. repudiates his liability. The bank do 
not ae(iuaint A. with this fact, and B. is allowed to continue in his oflice, and 
subsecjuently makes (h'faleations. A. is liable as a surety, for it could not 
have been assumed that B. was infallible in detecting forgeries, and tlu' 
guarantee could not be said to be founded on that assumption (c). 

.‘k .\. purchases an ahkari farm from (Jovernment subject to his furnish¬ 
ing thc‘ re(|uired security for the due fultilment of the conditions of the lease. 

A. fails to furnish the security, and the farm is resold at his risk and on his 
account at a loss of Rs. l.dUO, for which he becomes liable. A. puivhases tlu' 
farm at the resale, and B. .stands surety for the performance of the conditions 
of the lease. Ik is not informed bv (h)vernmont of .V.'sliabilitv for Rs. 4,tH}(i. 

B. is liabh* as a surety, the guarantee not extending to the liability for 

• * » 

Rs. -kU00('/}. 

Tlu* languago of thcsi* two sections. 112 and M3, is not very well 
fitted to exelude doubts wlu'tlier thov uo beyond the English authorities 


' s 


or not. See. might^ be reatl so as to impose on the creditor an 
unqnnlilied duty of giving tlie surety full information of all material 
facts. But the words " obtained by means of keeping silence,” coupled 
with the fact that the illustrations are both taken, with no substantial 


(:) lialkrl-'ihtta y. Hank of licntjal {\S\H) 
la Bom. oS,», r>!tl. See also Delhi and 
i.tindon Hank v. tlnnh r (IST!) ;t X. R. 
2iV[. 


('/) in K\. .vtL»: me r. r. asc.. 

b!M. 

(h) Halkri.<hna v. Hank af H. injal {\S\)\) 
lo Bom. 

(»') /hid. 


(‘0 Sccretarff <»/ Sfalc for India v. 
Xilainckam (ISSil) (» Mad. 40tk 410. 
The surety bond in this ease was exoeuteil 
b(‘fon' the Contract Act came into fortv. 
anil the (Vmrt statinl that, whether s. Uo 
did or did not embody the rule of English 
law. the ease was to be decided aeeoniinu 
to the prineiples of Vh»glish law. and pu*- 
eeeded to decide the ease aceoitlingly. 
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change, from English decisions, appear to limit the operation of the 
section to cases of wilful concealment which in fact amounts to a mis¬ 
representation of what the surety is undertaking. 


144 . —Where a person gives a guarantee upon a contract 

Guarantee on ^ Creditor shall iiot act upon it until 

contract that ere- another person has ioined in it as co-suretv. 

ditor shall not act ... 

onituntiico-Rurc- the guarantee is not valid if that other person 

ty join.s. i . • • ^ 

does not ]om. 


A surety who “ entered into the obligation upon the understanding 
and faith that another person would also enter into it . . . has a right 
in equity to be relieved on the ground that the instrument has not been 
executed by the intended co-surety ” (e). AVhether such a contract is 
to be inferred from the transaction as a whole is conceived (apart from 
the construction of any written document) to be purely a question of 
fact. The rule will not be extended to cases of joint and several obliga¬ 
tion where the transaction is not really a guarantee, though that word 
may be used, but a primary undertaking (/). 


145 . —In every contract of guarantee there is an implied 
iiiipiicdpromi.se piomisc by the principal debtor to indemnify 

to indemnify surety. surety ; and the surety is entitled to 

recover from the principal debtor whatever sum he has right¬ 
fully paid under the guarantee, but no sums which he has 
paid wrongfully. 

Jllustraliou-^. 

(a) B. i.s indebted to C. and A. is surety for the debt. C. demands pay¬ 
ment from A., and on hi.s refusal .sues him for the amount. A. defends the 
suit, having reasonable grounds for doing so, but is compelled to pay the 
amount of the debt with costs. He can recover from B. the amount paid by 
him for costs, as well a.s the principal debt. 

(b) C. Icnd.s B. a sum of money, and A., at the request of B., accepts a 
bill of exchange drawn by B. upon A., to secure the amount. C., the holder 
of the bill, demands payment of it from A., and, on A.’s refu.sal to pay, sues 
him upon the bill. A., not having reasonable grounds for so doing, defends 
the suit, and has to pay the amount of the bill and costs. He can recover 
from B. the amount of tlie bill, but not the sum paid for co.st.s, as there was 
no real ground for defending the action. 

(c) A. guarantees to C., to the extent of 2,000 rupees, payment for rice 


(e) Evans v. Bremridge (1850) 8 D. 
M. G. 100, 100, 110 R. R. 150, per 
Turner L..J. Cp. Bonder v. Co.r, pp. 


480, 481, above. 

(/) pffr/c Harding (1879) 12 Ch. Di\. 
557. 


Ss. 

143-145. 
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to 1h‘ suppliofl by C. to B. C. supplies to B. riee to a less amount than 2,000 
I iipees, but obtains from A. payment of the sum of 2.01)0 rupees in respcet of 
the rice supplied. A. eannot recover from B. more than the price of the rice 
actually supplied. 

Surety’s right to indemnity. -The ])r()p()sitkm " that, as soon as his 
obligation to pay is become absolute. |a surety] has a right in equity to 
be exonerated by his principal ' (//) is treated throughout tlte English 
authorities as fundamental, and as furnisliing the reason for several of 
the more specific rules (see p. 500, above). It depends in turn on the 
more extensive principle laid tlown in s. 09 (pp. 582, 585. aliove). In the 
second clause of the section the words '* rightfullv *' and “ wrongfully ’’ 

o % o * 

do not seem felicitous. There is nothing wrongful in paying money 
which one need not have paid, and for whicli tlierefore one cannot have 
a remedy over against the principal debtor. One would rather have 
expected “ reasonably and “ unreasonably." Here, again, a wider 
rule is applied to the special ca.se of the contract of suretyship (h). 
Phirther. it has long been settled in England that " a surety is entitled 
to come " to the Court “ to compel the principal debtor to pay what is 
<lue from him,*’ provided that an ascertained debt is actually due ; and 
this relief is not limited, as at one time supposed, to cases where the 
creditor has refused to sue the principal debtor (/). 

It is not to be inferred from the language of this section that the 
surety miglit not, in an appropriate case, be entitled to recover for 
special damages beyond the sum he has actually been compelletl to pay. 
His right is not merely a right to stand in the creditor's place, but is 
founded on an independent equity (j). 

On the other hand, the suretv's onlv claim is to be fullv indem- 

» « V 

nified. He ('annot compound the debt for which he is liable, and then 
]>roceed as if he stood in the creditor's place for the full amount. 
“ Where a surety gets rid of and discharges an obligation at a less sum 
than its full amoiint. he (‘annot. as against his principal, make himself 
a creditor for the whole amount : but can only claim, as against his 


(f/) lievhi naisv v. Arjn.s' (IS72) b. \\. 7 
(’. W a72. :i77. 

(A) St'o V. a. ir. ('oUitnj (’t*. 

I {}. B. na, A.: IhnnntumI ,(■ 
<'o. V. liussvi/ (1SS7) 20 Q. lb Div. 70. 
ritt'd oil s. 7a, illustration (j). p. lia, 
aliovo. 


(/) .l.N(7n'rs»)« V. Tndfijnr Ihfj 

»b'.. Co. 11000] 2 ('b. 401. 400. 

(/) St'o por Stirlinir *b, litHhfti/ v. 
I'tmsolidahd (ISSO) 84 t'b. Div. at 
p. ooO. a'lu‘ n'voisal of the (Uvision on 
the main point, as t'b. Div. 280. ihx's not 
alVeet this. 
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principal, what he has actually paid in discharge of the 
obligation ” (Z*). 


Ss. 

145 , 146 . 


‘‘ Whatever sum he has rightfully paid. ’’--This expression includes 
not only coin, but also property, of whatever kind, which is parted 
with in lieu of money, but not the mere incurring of a pecuniary obliga¬ 
tion of the creditor in lieu or discharge of the debt owing to him ” (/)• 
The giving, therefore, by the surety of a promissory note jointly with a 
third party as his surety, though accepted by the creditor as payment 
of the debt and not as a mere collateral security therefor, cannot be 
treated as payment as between the surety and the principal debtor (m). 
The reason is that, the principal debtor being bound to indemnify the 
surety, the cause of action cannot be merely the procuring by the surety 
of the principal debtor’s exoneration from liability to the creditor, but 
must also include the surety being himself damnified (n) ; and the 

surety cannot be said to be damnified luiless the payment is actually 
made. 


Guarantee without concurrence of principal debtor.— Where a 
person becomes a surety without the knowledge and consent of the 
principal debtor, the only rights which he acquii’es are those given by 
ss. 140 and 141, and not those given by this section (o). 

There are conflicting opinions on the question whether a surety 
paying a debt which is barred by limitation can be said to have paid 
rightfully ” within the meaning of this section {p). 


146 . —Where two or more persons are co-sureties for the 

Co sureties duty, either jointly or severally, 

liable to con- and whether under the same or different 

tribute equally. 

contracts, and whether with or without the 
knowledge of each other, the co-sureties, in the absence of 


(k) Reed v. Norris (1837) 2 My. & Cr. 
361, 375 ; 45 R. R. 88, 94 (Lord Cotten- 
Iiam). On the point that there is no 
subrogation, cp. Periamanna Marak- 
kayar v. Banians cfc Co. (1925) 49 Mad. 
156; 95 1. C. 154 ; A. I. R. 1926 Mad. 
544. 

{1) Per Bhashyam Ayyangar J., in 
Putti Narayanamurthi v, Marimuthu 
(1902) 26 Mad. 322, 328. 


(m) 26 Mad. 322,328. 

(n) Ibid, 326. 

(o) Muthu Raman v. Chinna Vellayan 
(1916) 39 Mad. 965; 33 I. C. 508. 

{p) No, Suja V. Pahlwan (1878) Punj. 
Rec. no. 30. Yes (at any rate if he pays 
under a decree), Raghavendra Gururan v. 
Mahipat Krishna (1924) 49 Bora. 202; 
86 I. C. 883 ; A. I. R. 1925 Bom, 244. 
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any contract to the contrary, are liable, as between them¬ 
selves, to pay each an equal share of the whole debt, or of 
that part of it wliich remains unpaid by the principal debtor. 

Illuslrnfifni.s'. 

(a) A.. 15. iiiid (*. arc sureties to D. for tlie sum of .‘5,000 rupees lent to 
E. E, makes default in payment. A., B. and C. are liable, as between them¬ 
selves, to pay 1.000 rupee.s eaeln 

(b) A., 15. and C. are sureties to I), for tlie sum of 1,000 rupees lent to 
E., and there is a eontraet between A., 15. and C. that A. i.s to be responsible 
to the extent of one-(iuniter, 15. to tin* extent of one-quarter, and C. to the 
extent of one-half. E. makes default in payment. As between the sureties. 

A. is liable to pay 2.50 rupe es. B. 250 rupee's, and C. 500 rupees. 


Contribution by co-sureties.—This has long boon elementary. The 
earlie.st case usually cited settled that the co-sureties need not be bound 
under the same contract and laid down that the right to contribution is 
independent of any agreement for that purpose ( 7 ). 

It must he observed tliat a .surety has no claim against his 
co-sureties until lie has ])aid more than his share of tlie debt to the 
principal cretlitor ” (/*), for only then does it become certain that there 
is ultimately any case for contribution at all. But a judgment against 
the surety at the suit of the creditor for the full amount of the guarantee 
(or an ecjuivalent process, such as the allowance of a claim for the sum 
in the administration of the surety’s e.state) will have the same effect as 
jiayment for this purpose, aiul entitle the surety or his representatives 
to a deelaratiou of the right to contribution ; it seems that this is a 
matter of purely equitable jurisdiction (s). The like jirineiples apply to 
contribution among co-tru.stees (/). 

All th(‘ co-sureties are cut itled to share, in the benetit of any security 
or indi'ninity which any one of tliem has obtained from the principal 
debtor, and this whetlier they knew of it or not (u). The surety bring- 


( 7 ) Ihrhuj V. Karl of Wi'iirltilsia (1787) 
1 Cox. aiS; 2 Bos. A' \\ 270; I R. R. 
41 : imd soo otlior judiimmits vitod by 
Wright -I. in Wohnershaast n v. dallfcl: 
I IS'.KI] 2 Cli. 52:5 .V77. 

0 ) Kx itarlt Stiotnloa (ISSI) 17 Cb. 
Div. 44, 48. por Birtt L.J. followinjj 
Dai-lrs V. (1840) (i .M. A’ W. 

lo.5 : .M 15. U. n47. oolb It is not oiunn^h 

that In' bas paid movi' Iban bis slnuv of 


a part of the debt winch has I (X'ome d\u': 

Shtrhif V. Bnnhlt [llHl] 2 Ch. 418. It 

must be determined l>v the eiivumstnnoes 

« 

of each ease whether thei'o is an indivisible 
principal debt or severable debts, 

(x) Wohiu rshau.'H H v. OuUick (1803] 
2 Cb. 514. 

(0 }iob{n,<on v. Httykiii 2 Ob. 

415. 

(f/) Sfitl V. Ihxoa (1881) 17 Cb. 1). 825. 
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ing ill. undei* this rule, what he receives from his security, may resort 

agaiu to that security for the liability to which he remains subject, and 

the co-sureties may again claim the benefit of participation and so on 

until the co-sureties have been fully reimbursed or the counter-security 

%/ 

exhausted (e). 


There is no right of contribution between persons who become 
sureties not for the same debt, but by distinct and separate obligations 
for different portions of a debt (?(;). Nor is there any such right between 
an ultimate surety for payment of a debt and a person who, though a 
surety as between himself and the principal debtor, has authorised the 
creditor to treat him as a principal. Where B. joined with A. in a mort¬ 
gage of A. s property to Z., and agreed to be considered, as regards Z,, 
as a principal debtor for the whole, though as between A. and himself 
he was a surety, and the debt was insured with M., who know the terms 
of B. s engagement, in the name of Z., M. undertaking to pay the debt 
on notice that Z.’s power of sale had become exercisable, it was held 
that M. was a guarantor to Z. against the default of both A. and B., and 
was not a co-surety with B. {x). An express contract between Z. and 
M. that M. was to be a surety /or, but not with, B., by way of “ collateral 
security,” would have the same effect (y). 


Ss. 

146,147. 


Liability of co- 1 47,—Co-suieties who are bound in 

sureties bound in 

different sums. different sums are liable to pay equally as 

far as the limits of their respective obligations permit. 

♦ 

Jllu'fitratioris. 

(a) A., B. and C., as sureties for D., enter into three several bonds, each 
in a different penalty, namely, A. in the penalty of 10,000 rupees, B. in that 
of 20,000 rupees, C. in that of 40,000 rupees, conditioned for D.’s duly account¬ 
ing to E. D. makes default to the extent of 30,000 rupees. A., B. and C. 
are each liable to pay 10,000 rupees. 

(b) A., B. and C., as sureties for B., enter into three several bonds, each 
in a different penalty, namely, A. in the penalty of 10,000 rupees, B. in that 
of 20,000 rupees, C. in that of 40,000 rupees, conditioned for B.'s duly account¬ 
ing to E. D. makes default to the extent of 40,000 rupees. A. is liable to 
pay 10,000 rupees, and B. and C. 15,000 rupees each. 

(c) A., B. and C., as sureties for D., enter into three several bonds, each in 
a different penalty, namely, A. in a penalty of 10,000 rupees, B. in that of 


(v) Berridge v. Berridge {1890) 44 Ch. D. 
168. 

(w) Coope V. Tivynam (1823) Turn. & 
Russ. 426 ; 24 R. R. 89. 

(a:) Be Denton's Bsfate [1904] 2 Ch. 178, 


C. A., following the distinction laid down 
in Craythorne v. Swinburne (1807) 14 Ves. 
160; 9 R. R. 264. 

(y) Craythorne v. Swinburne (1807), 
last note. 


I 
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nipeos. C. in that of 4(1,000 rupees, eonditioned for D.'s duly aeeounting 
to E. D. makes default to the extent of 70,000 rupees. A.. 14. and C. have 
to.pav each the full penalty of his bond. 


The wording of this section and its effect as shown by the illustra¬ 
tions are perfectly clear, and the question why it says equally ” and 
not ’■ rateably." thus making what seems an arbitrary departiu'e from 
the rule as previously understood, is not one which we have any means 
of answering. There is no variation between this section and the 
original draft. 



Of Bailment. 


148. “A "bailment*’ is the delivery of goods by one 

■liaiinu'nt ■■ to another for some purpose, upon a 

■■ bailor, " aini contract that they shall, when the purpose is 

“ bailee defined. . i x 

accomplished, be returned or otherwise dis¬ 
posed of according to the directions of the person delivering 
them. The person delivering the goods is called the bailor.” 
The person to whom they are delivered is called the bailee.” 

Explanation .—If a person already in possession of the 
goods of another contracts to hold them as a bailee, he 
thereby becomes the bailee, and the owner becomes the 
bailor, of such goods although they may not have been 
delivered by way of bailment. 


Tin* late Jlr. Justice Story's (:) works on bailment and agency 
acquired a classical reputation, and were largely used in this and the 
following chapter by the framers of the present Act, on the whole with 
very good results. But, as those works have not been re-edited for 


many years, and have, in Englaiul at any rate, ceased to be in common 
use, though fairly recent judicial citations occur, it is not thought worth 
wliile to furi\isli the text of the Act. which after all is its own sufficient 

4 

authority, with specific references to them. 


(:) Of tlu'Supionu' (’ourl of tlio I’nitod 
Statos from ISl I (o ISIo. Story was not 
a subtle oi‘ always a tboroui»h ciitie in 
lioaiing with autlHtiitios, but bo was an 


admirable exponent of the common sense 
of the law when the state of authority left 
him a fri'e hand. He drew larselv on 
Cothier and other civilian writers. 
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Nature of the transaction.—^ Bailment ” is a technical term of the 
Common Law, though etymologically it might mean any kind of hand¬ 
ing over (Fr. bailler). It involves change of possession. One who has 
custody without possession, like a servant, or a guest using his host s 
goods, is not a bailee. But constructive delivery will create the relation 
of bailor and bailee as well as actual, as stated in the Explanation. 

The bailee’s duty to deal with the goods according to the bailor's 
orders is incidental to the contract of bailment, and arises on the delivery 
of the goods, although those orders may have already been given and 
accepted in such a manner as to constitute a prior special contract (a). 
As a matter of pleading this is no longer material in England or India, 
but it might still be material with regard to the period of limitation. 

Bailment is necessarily dealt with by the Contract Act only so far 
as it is a kind of contract. It is not to be assumed that without an 
enforceable contract there cannot in any case be a bailment. In 
England the conviction of an infant for the statutory offence of larceny 
by a bailee has been upheld (6). “ It is conceived,” says Sir R. S, 

Wright (c), that in general any person is to be considered as a bailee 
who otherwise than as a servant either receives possession of a thing 
from another or consents to receive or hold possession of a thing for 
another upon an undertaking with the other person either to keep or 
return or deliver to him the specific thing or to convey and apply the 

specific thing according to the directions antecedent or futiuc of the 
other person.” 

The words “ otherwise disposed of ” in the present section express 

the common law as now understood. *■' It seems clear that a bailee 

is not the less a bailee because he is clothed with authority to sell the 

thing which is bailed to him,” e.g., a factor for sale (r?). On the whole 

a bailment may be described as a delivery on condition, to which the 

law usually attaches an obligation to redeliver the goods, or otherwise 

deal with them as directed, when the condition is satisfied ; but there 

may be, in particular cases, a bailment without an enforceable obliga¬ 
tion (e). 


(а) Streeter v. Horlock (1822) 1 Bing. 
34 ; 25 R. R. 579. 

(б) n. Y. McDonald (1885) 15 Q. B. B. 
323. (No such question could arise under 
the Indian Penal Code.) 


(c) Pollock and \N'right on Possession, 
163. 

{d) Sir R. S. Wright, op. cit. 161. 162. 
(e) Judgment of Cave J., li. v. 
yfcDonald (1885) 15 Q. B. D. at p. 328. 


S. 148. 
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Where a chattel is delivered by mistake, the inteiitioii being to 
deliver another chattel either with or without conditions, the legal 
result. whatev('r it may be, is not a bailment: for there is no intention 
at all to deliver the chattel which is in fact delivered, and no contract 
with respect to it. The late Lord Coleridge s o])inion that bailment is 
not a mere delivery on a contract, but is a contract itself ” (/) may 

4 

not be a very clear or convincing reason for this proposition, but docs 
not affect its truth. The problems which arise in this connection are, 
however, outside the scope of this Act. 

The judgment of Holt C.J. in Coggs v. Bcnianl {g) is celebrated 
as the first judicial ex])Osition of this branch of law. as indeed it is one 
of the earliest attempts, outside the law of real property, to give a 
connected and rational exposition of any branch of the Common Law as 
a whole. But the somewhat minute distinctions there laid down were 
really taken from the Roman law through Bracton, and, whether they 
were ever operative in the law of England or not. they are not adopted 
in this Act (see s. 151, p. 516, below). 

One result of Holt’s reliance on Bracton is that in later times 
English Courts have felt themselves rather specially free to refer to the 
Roman law in questions on the contract of bailment (/i), but this is now 
in India, and j)robably in England, rather a matter of literary curiosity 
than anytliing else. 

No bailment where whole property transferred.—Obviously no 
fran.saction can b(^ a bailment within the Act which does not satisfy the 
terms of this section. Accordingly there is not a bailment if the thing 
<lelivered is not to b(* specifically returned or accounted for : and so is 
the Common Law. 

A delivery of projierty on a contract for an equivalent in money or 
in other commodities (wliether like the property delivered or not) is a 
sale or exchange and not a bailment, as where farmers deliver grain to a 
miller to be used bv him in his trade, and are entitled to claim an equal 
quantity of corn of like quality or its market price (/). 

An agent authorised to receive payment, and bound to hand over 


(/) fi. V, Af^hirrll (ISSf)) m g. H. D. 
at J). 

(ff) (17011) 2 Lti. Huym. OaO ; 1 Sm, 
J.. (\ 173. 

(/*) the jutliiment of tlu' (’ourt in 


lilakemotr v. liri.'ifol and Ext'ter Ri/, Co. 
(1858) 8 K. & n. 1035, 1050; 112 U. K. 
880, 887. 

(i) South An^trafian Insurance Co. v. 
RandelliXm) L. R. 3 ?. C. 101. 
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to his principal an equivalent sum, but not necessarily the actual coin 
or instruments of credit received by him, is not a bailee (j). 

Similarly the delivery of Government promissory notes to a trea- 
suiy for cancellation and consolidation into a single note is not a bail¬ 
ment, for there is no contract in such a case that the notes shall be 

returned or otherwise disposed of according to the directions of the 
owner (i). 

Again the relation between a native banker and the person 
depositing money with him in the ordinary way of business is that of 
borrower and lender, and the money so lodged can be recovered only as 
money lent under art. 59 of the Limitation Act, and not as “ money 
deposited ” under an agreement that it shall be “ payable on demand ” 
under art, 60. In the former case the period of limitation runs from the 
date of the loan, and in the latter from the date of demand (Z). “ The 
mere use of the term ' deposit ’ cannot alter the substance of the trans¬ 
action ” (m). It is in each case a question of fact whether a transaction 
amounts to a mere loan or a deposit under art. 60 (w). 

149. The delivery to the bailee may be made by doing 

Delivery to anything which has the effect of putting the 
bailee, how made. gQQ^g possessiou of the intended bailee 

or of any person authorised to hold them on his behalf. 

Compare ss. 33, 34 of the Indian Sale of Goods Act, 1930. 

The bailor s part need not be very active. Mere assent, for 
example, of a guest at a place of public entertainment to a servant’s 
officious assumption of custody may be sufficient evidence of delivery 
to make the proprietor of the house a bailee and responsible for loss (o). 
Having regard to the course of dealing of a railway company, the mere 


(j) Seo Bridges v. Garrett (1870) L. R. 
5 C, P, 451, in Ex. Ch., judgment of 
Blackburn J. 

(A.*) Secretary of Slate for hidia in 

. Council V. Sheo Singh (1880) 2 All. 756, 
760. 

(0 Ichha Dhanji v. NalJui (1888) 13 
Bom. 338. 

(m) Per Cur . in Ram, Sukh v. Brohmoyi 

Basi (1879) 6 C. L. R. 470. 

{n) Iskur Chunder v. Jibun Kumari 

(li>88) 16 Cal. 25; Perundevitayar v, 
1 ^ 


Nammalvar (1895) 18 Mad. 390 ; Dorabji 
V. Muncherji (1894) 19 Bom. 352, in app. 
ibid., p. 775. Cp. Re TicW [1893] 3 Cb. 154, 
where there seems to be some want of 
adequate distinction between a deposit 
of specific goods or coins and a deposit in 
the banking sense, i.e., a loan not imme¬ 
diately repayable, though the decision is 
clearly correct. 

(o) Ultzen V. Nicols [1894] 1 Q. B. 92, 
which really decides veiy little. 


Ss. 

148,149. 
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fact that a loading clerk in the employ of a railway company filled up 
a forwarding note and marked a number on it has been held not to 
amount to delivery of goods to the company within the meaning of this 
section. It was finther necessary that a number corresponding to the 
number of the forwarding note should be marked on the goods by a 
railway official (p). 


150 . —The bailor is bound to disclose to the bailee faults 

in the goods bailed, of which the bailor is 

disvi*oM Ixths in aware, and which materially interfere with 
goocN bailed, Gxpose the bailee to 

extraordinary risks; and, if he does not make such disclo¬ 
sure, he is responsible for damage arising to the bailee directly 


from such faults. 

If the goods are bailed for hire, the bailor is responsible 
for such damage, whether he was or was not aware of the 
existence of such faults in the goods bailed. 


Illustrations. 

(a) A. lends a horse, whieh he knows to bo vicious, to B. He does not 
disclose the fact that the horse is vicious. The horse runs away. B. is thrown 
and injured. A. is responsible to B. for damage sustained. 

(b) A. hires a carriage of B. The carriage is unsafe, though B. is not 
aware of it, and A. is injured. B. is responsible to A. for the injury. [Hymaji 
V. Nye (1881) G Q. B. 1). 685 confirms this.] 


There is no doubt that such is the Common Law, though there is 
not much positiv'e authority. The rule of Roman Law is that if a man 
l<nowingly lends his neighbour foul or leaky vessels, whereby the wine 


(p) Lachmi Narain v. Bombay^ Baroda 
i{- Central India Bailu'ay (19-3) 45 All. 
l>35; 74 I. C. 248; A. I. R. 1023 All. 
449. 

{q) These words seem to cover the ease 
of a bailment for hire ‘‘ where it is found 
that tho article is not fit to be used 
for the purpose for whieh it is hiretl,'* 
notwithstanding that apparently the 
Bombay High Court has assumed 
the contrary : Issufalli Ilassaually v. 
Ibrahim Dajibhai (1920) 45 Bom. 1017, 
1019 ; 61 r. C. 507. Tn the Knglish ease 
of Hyman v. A//c(1881) G Q. B. 1\G85, the 


bailor's duty is laid down being “to 
supply a carriage ” (or, of course, as the 
case may be) “ as fit for the purpose for 
which it is hiix'd as care ami skill can 
render it .” Tho Bombay decision, how¬ 
ever, that on tiio ground of breach of 
implied warranty the bailee not only need 
not pay tho hire, but is dispensetl from 
any active duty as to returning the goods, 
really belongs to s. 160, p . 530, Ih'Iow. As 
the arguments au' not reported, one can¬ 
not see how the case was presented to the 
Court or what sections of the Act were 
ix'ferred to. 
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or oil put into them perishes or is lost, he is liable for the damage (r); 
and this was approved in a modern case by the Com't of Queen’s Bench, 
though it was decided that the plaintiff, on the facts, re 2 )resented a 
person who was not a party to a contract of loan for use, or any contract 
at all, with the defendants. The case of Illustration (a) is put by the 
Court and treated as clear. “ Would it not be monstrous to hold that 
if the owner of a horse, knowing it to be vicious and immanageable, 
should lend it to one who is ignorant of its bad qualities and conceals 
them from him, and the rider, using ordinary care and skill, is thrown 
from it and injured, he should not be responsible ? ... By the 
necessarily implied purpose of the loan a duty is contracted towards the 
borrower not to conceal from him those defects known to the lender 
which may make the loan perilous or unprofitable to him ” (s). It is 
equally certain that a gratuitous lender is not liable for defects in the 
things lent of which he is not aware ((). 

A person who delivers to a carrier goods which he knows to be of a 
dangerous character, such as explosives, and to require extraordinary 
care in handling, and omits to give warning of it (the nature of the goods 
not being apparent), is liable for any resulting damage (u). But this 
duty seems to be independent of the contract of bailment, and ante¬ 
cedent to the formation of any contract between the parties. 

With regard to Illustration (b) there is some doubt whether in 
England the rule would apply to the case where A. hires of B. a specific 
carriage, not a carriage to be provided by B. at his discretion. But the 
decisions upon the hiring of particular kinds of property turn rather on 
questions of implied warranty, or unexpressed terms of the contract, 
and must be used with great caution for the establishment of any 
general rides (v). 

It does not seem, at all events, that the quite positive language of 


(r) D. 13, 6, commod. 18, § 3 (Gaius). 
(5) Blakemore (or BlackmorCy 27 L. J. 
Q. B. 167) V, Bristol and Exeter By, Co. 
(1858) 8 E. & B. 1035, 1051 ; 112 R. R. 
880, 888. 

(0 MacCarihy v. Young (1861) 6 H. & 
N. 329; 123R. R. 541. 

(«) Lyell V. Ganga Dai (1875) 1 All. 
60; Farrant v. Barnes (1862) 11 C. B. 
X. S. 553 ; 132 R. R. 667. 


(y) Robertson v. Amazon Tug and 
LigJUerage Co, (1881) 7 Q. B. Div. 598 
(steam-tug with engines damaged, un¬ 
known to both parties). On the other 
hand, an agreement to let a furnished 
house implies a condition that it shall 
be fit for occupation at the date fixed 
for commencement of the tenancy: 
Wilson V. Finch-Uatton (1877) 2 Ex. D. 
336. This of course is not a bailment. 

33—3 


S. 150. 



616 


THE INDIAN CONTRACT ACT. 


Ss. 

150,151. 


the second paragraph of the present section would be qualified in India 
Ly any such exception. 


151.—In all cases of bailment the bailee is bound to take 

Caro to be taken caic of the goods balled to him as 

by bailee. ^ Ordinary prudence would, under 

similar circumstances {w), take of his own goods of the same 
bulk, quality and value as the goods bailed. 

This section abolishes the distinctions in the amount of care 
required of various kinds of bailees which were established, or supposed 
to be established, by the judgment of Holt C.J. in Coggs v. Bernard (x). 
By modern English law a gratuitous bailee is bound to take the same 
care of the property entrusted to him as a reasonably prudent and 
careful man may fairly be expected to take of his own property of the 
like description {y ); and it does not seem that in practice an ordinary 
bailee for reward is bound to anything more {z). Even a gratuitous 
bailee must use such skill as he actually possesses, or by his profession 
or condition may reasonably be expected to possess; a man who under¬ 
takes to show off a horse is presumed to be a competent rider (a). So 
that the obligation of bailees for hire, defined as being “ to exercise the 
same degree of care towards the preservation of the goods entrusted to 
them from injury which might reasonably bo expected from a skilled 
storekeeper, acquainted with the risks to be apprehended either from 
the character of the storehouse itself or of its locality ” (h), does not 
carry the matter much further. 

A special and higher responsibility, not being part of the ordinary 
law of bailment at all, was imposed by the law of England upon common 
carriers and innkeepers (c). How far this remains unaffected by the 
Contract Act in India must be separately considered. 


(tr) Similar to those of the j arlioular 
case, not necessarily to the proved or 
iissumcd average eiroumstanets of the 
hailoe's business in matters of that class : 
Ikiigal N, IT. A’. Co. v. Batisidbor (IDlIo) 
1 Luck. 10(1; 92 I. C. 909 ; A. I. U. 1920 
Oudh 218. 

{x) V. 512, above. 

(y) Oihlin v. McMnUoi (1809) E. R. 2 
p. 0.. 17, :i:j9. 


(;) Si'itrlc V. iMverick (1874) L. R. 9 
Q. n. 122. 

{a) Wihon v. PmU (1843) 11 M. W. 
113; 03 U. U.52S. 

(/)) liralMut t(* tA). Y. King [1895] A. C. 
032, IVIO, J. C. 

(r) It would bo useless for Indian 
purposes to speak of tho later modifica¬ 
tions introduced by statut<N5. 
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Common carriers.—The provisions of ss. 151 and 152 of the Con¬ 
tract Act embody in effect the Common Law rule as to the liability of 
bailees other than common carriers and innkeepers. The measure of 
care required of these bailees in respect of goods entrusted to them was 
the same as a man of ordinary prudence would take of his own goods ; 
in other words, the liability was one for negligence only, in the absence 
of special contract. Common carriers {d) and innkeepers, on the other 
hand, were liable as insurers of goods ; that is, they were responsible for 
every injury to the goods occasioned by any means whatever, except only 


the act of God and the King’s enemies. Therefore the mere proof of 
delivery of goods and injury thereto, unless caused by the act of God 
or the King’s enemies, was sufficient to entitle the plaintiS to compensa¬ 
tion without proof of negligence on the part of the defendant (e). These 
principles of the English Common Law applied in India (/), but they 
were subsequently modified by legislation as respects common carriers, 
and the Carriers Act III of 1865 now enables a bailee of this class to 
limit his liability by special contract in the case of certain goods, but 
not so as to get rid of liability for negligence (^). The question whether 
the liability of common carriers was still further reduced by the enact¬ 
ment of ss. 151 and 152 of the Contract Act, so as to render them liable 
for negligence only as in the case of other bailees, came up before the 
High Court of Bombay in 1878. That Court held that the definition of 
“ bailment ” in s. 148 was large enough to include bailment for car¬ 
riage (A), and that the provisions of those sections, therefore, applied to 
common carriers, so as to supersede altogether the stringent rule of the 
English Common Law (i). The High Court of Calcutta, on the other 
hand, held in a subsequent case that the liability of common carriers 


{d) “Common carrier” denotes a 
person, other than the Government, 
engaged in the business of transporting 
for hire property from place to place, by 
land or inland navigation, for all persons 
indiscriminately; Carriers Act III of 
1865, s. 2. 

(e) Carriers of passengers are not liable 
as insurers so as to render them liable 
unde- all circumstances for not carrying 
the passengers safely. Their duty is to 
exercise reasonable care and diligence, 
and they cannot, therefore, be held 
responsible except for neglect of that 


duty; East Indian By. Co. v. Kalidas 
(1901) 28 Cal. 401 ; L. R. 28 1. A. 144. 

(/) Irrawaddy Flotilla Co. v. Bugwandas 
(1891) 18 Cal. 620, 625 ; L. R. 18 I. A. 
121 ; Wkatehy v. Palanji (1866) 3 B. H. 
C. 0. C. 137. 

{g) Secs. 6 and 8. 

{h) The only section in which bailment 
for the purpose of carriage is mentioned 
is s. 158. That section, however, deals 
merely with gratuitous bailments. 

(i) Kuverji v. G. I. P. By. Co. (1878) 
3 Bom. 109. 
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was nut aftVctfil by the Contract Act [j). The same point arose before 
the Judicial Committee of tlie Privy Council in an appeal from the Court 
of the Recorder of Rangoon, where it was held, a])proving the Calcutta 
fiecision, that the duties and liabilities of a common carrier in India 
are governed by the principles of the English Common Law in conjunc¬ 
tion with the provisions of the Carriers Act, and that, notwithstanding 
some general expressions in the chapter on Bailments, the responsibility 
(ff a common carrier is not within the Contract Act (Z). The decision 
jnoceeded on the grounds (1) that, if the liability of a common carrier 
was governed by ss. 151 and 152 of the Contract Act, the provisions of 
ss. () and 8 of the Carriers Act would be rendered nugatory, though s. 1 
of the Contract Act declares that nothing in that Act contained shall 
affect the provisions of any Act not thereby " expressly repealed,” and 
the Carriers Act is not one of the Acts so repealed ; (2) that at the date 
of the Contract Act the law in force in British India relating to common 
•arriers was partly written, being the Carriers Act, and partly unwTitten, 
being the English Common Ijaw, whicli together formed a code at once 
sim})le, intelligible, and complete, and that, had it been intended to 
codify the law of common carriers by the Contract Act, the more usual 
course would have been to repeal the Carriers Act and to re-enact its 
j)rovisions, instead of sweeping away the common law by a side wind 
and leaving the law on the subject to be gathered from two Acte ; and 
(J) that the mere fact that the Contract Act treats of bailments in a 
se])arate chapter, and that the delinition of bailment is wide enough to 
include bailment for carriage, does not show any intention to abrogate 
1 he common law rule, for the Act, as appears from the preamble thereto, 
do(‘s not purport to tlo more than to deli!ie and amend certain parte of 
1 he law relat ing to contracts. The result is that the righte and liabilities 
(d common carriers are outside the Indian Contract Act, and they are 
gov(‘rned by the principles of English law as modified by the Carriers 
Act ol 18l)5 (/). 

Carriers by sea for hire are not common carriers within the meanins 


of the thrriers Act III of 1885 (n?). There is a conflict of decisions as to 


(j) Modtliora Kant v. /. O'. S. X. Co. 
(IHSii) 10 Cal. KUi. 

{k) Irmwdthh/ t'lvtilla Co. v. 
o'itnfhs (1801) IS Cal. &20 L. R. 18 1. 
A. 121. 

(/) liridsh oml Fonitjn Mtnint' 


ovc( Co., J.td. V. India General Xarigation 
ami liaihiat/ Co., iMl. (1010)38 CaI. 28; 
0 I. C. 304. As to railways, sec the next 
paragn\ph but one. 

(m) Kninber v. The li, 1, S. X.Co.yJUL 
(11)13) 38 Mail. 941; 20 I. C. 549. 
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the liability of such carriers being governed by the Common Law of 
England or the provisions of ss. 151 and 152 of this Act. Tne High 
Court of Calcutta has held that a foreign company (which in that case 
was a French company) are not common carriers in the ordinary English 
sense of the word, and that if the contract of affreightment is made in 
British India (as in that case in Calcutta), their liability is governed by 
the provisions of ss. 150 and 151 («). On the other hand, the High 
Court of Madras held in a case in which the same company were defen¬ 
dants and the contract of afireightment was also made in Calcutta, that 
the company were none the less common carriers because they were a 
foreign company, and that the liability of the company was governed by 
the common law of England, and not by the provisions of this section. 
“ The contract,” said the Court, “ was made at Calcutta, and whatever 
the nationality of the defendants or their ship, the law applicable to 
them is the lex loci coyitradus. The lex loci is the law of England ; the 
defendants are therefore in our opinion common carriers, and the 
English law as to common carriers applies to them ’’ (o). 

Carriers by Railway. —The liability of carriers by railway is now 
governed by the Railways Act IX of 1890. Sec. 72 of that Act provides 
that the responsibility of a railway administration (p) for injury to goods 
delivered to it to be carried by railway is, subject to the other pro¬ 
visions of the Act, that of a bailee under ss. 151, 152, and 161 of the 


Boggiano <£? Co. v. The Arab Steamers 
Co., M. (1916) 40 Bom, 529, 535-536; 
33 I. C. 536. See Carriers Act III 
of 1865, s. 2, which defines a common 
carrier. But carriers by inland naviga¬ 
tion or by river steamers are common 
carriers; see India General Steam 
Navigation Co. v. Bhagwan Chandra Pal 
(1913) 40 Cal. 716, 718 ; Dekhari Tea Co. 
V. Assam Bengal Railway Co. (1920) 47 
Cal. 6; 57 I. C. 406; India General Navi¬ 
gation and Railway Company v. Eastern 
Assam Railway Co. (1920) 47 Cal. 1027; 
611. C. 14. 

(n) Mackillican v. Compagnie des Mes- 
sageries 2Iaritimes de France (1880) 6 Cal. 
227, 

(o) Haji Ismail Sait v. The Company 
of the Messageries Marititnes of France 
(1905) 28 Mad. 400. The suit was against 


the company for damage caused to the 
goods by landing them in rain, and it was 
held that, though the act amounted to 
negligence on the company's part, they 
were exempted from liability b}’ a clause 
in the bill of lading which provided tliat 
the company should not be liable for the 
negligence of its servants. Number v. 
The B. I. S. N. Co., Ld. (1913) 38 Mad. 
941; 201. C. 546; Mylappa Chetfia v. The 
B. I. S. N. Co., Ld. (1917) 34 Mad. L. J. 
553, 557; 45 I. C. 485. 

(p) “ Railway administration ” in the 
case of a railway administered by the 
Government or a native S'ate means the 
manager of the railway, and includes the 
Government or the native State, and, in 
the case of a railway adnoiinistered by a 
railway company, means the railway 
company : s. 3, cl. 6, of Railways Act. 
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Contract Act ( 7 ), and that it shall not be affected by the Common Law 
of England or the Carriers Act, but that it may be limited by a special 
agreement between the parties, provided that it is in \\*riting by or on 
behalf of the person sending the goods and is otherwise in a form 
apj)roved by the Governor-General in Council. Several railway com¬ 
panies in India have accordingly issued what is called the risk note ” 
in a form approved by the Governor-General in Council, which is used 
when the sender elects to despatch at a " special reduced ” or “ owner’s 
risk ” rate articles for which an alternative “ ordinary ” or “ railway 
risk rate is quoted in the tariff. The “ risk note ” provides that, in 
consideration of the railway company carrying the goods at a special 
reduced rate, they shall be exempted by the sender from liability for 
loss or damage to the goods from any cause whatever before, during, or 
after transit over the railway or other railways working in connection 
therewith. Such a note signed by tlie sender constitutes a special 
contract within the meaning of s. 72, and a railway company cannot, 

therefore, be rendered liable on such a note, whatever may be the cause 
of injury to the goods (r). 

Innkeeper.— It has been held by the High Court of Allahabad that 
the liability of a guest in respect of goods belonging to 0 hotel-keepo' and 
used by the guest is that of a bailee under ss. 151 and 152 of this Act, 
so that the guest is not responsible for the loss, destruction, or deteriora¬ 
tion of the furniture in his use if he has taken as much care of it as a 
man of ordinary ))rudence would, under similar circumstances, take of 
similar furniture of his own (s). On the other hand, it was held by the 

(?) In iSVn/. of iStatc v. Hhagnsin 
Da,H (1027) 40 All. 889 ; 102 T. 0. 440; 

A. I. n. 1927 All. 871, tho Contract Act 
appears to have been inadvertently 
treated as directly applicable, but this 
did not afTeet the result. AVo may 
mention here that eases turnini» inerolv 
on the construction of risk notes and 
matters of evidence as applicable thereto 
are i)urposely not cited, as not beim' 
relevant to tho general law of contract. 

(r) Tlfiptnimt v. Southern .UomZ/m %. 

(IS92) 17 liom. 417; liahnutm v. 

Southern Munttha Ab/. To. (1894) 19 Horn. 

159; Knsf l,„tia Ifi/. Co. v. liuntjad Mi 
(ISOo) 18 All. 42; Toonga AVim v. Cast 
in'Ua A’y.(V(lim2)80 0al.2r»7. Seealso 


Jnlim Singh v. Secretary of ^''/afe(19t>4)3l 
Cal. 9ol ; Ladhn v. S. P. d- /). Pailtray 
(1889) l*unj. Rce. no. 97; Ari/MueAe/Aim 
V. Madras Paihixty Co. (1909) 33 Mad. 
120 ; Xarain v. A*. 7. i?(n7H'ny Co. (1912) 
84 All. (loti; IG I. C. 309; East India 
Jty. Co. V. Nilkanta Eoy (1914) 41 Cal. 
570; 22 I. C. 079; East India Eailicay 
Co. y. Shiv PriK^ad (1912) 17 C. W. N. 
n29; 18 I.C.210; tC A'lnanun 

Ey V. Ismail Khan (1915) 18 All. L. J. 
417 ; 29 I. C. 207 ; East Indian liaihray 
('o. V. Kanak liehari (1917-191S) 22 
C. W-N. 022; 44 I. C. 091. 

(s) Itami>al Singh v. Murray rf' Co. 
(1899)22 All. 104. 
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Bombay High Court, in a case whicli arose six years before the date of 
the Contract Act, that the liability of a liotel-l-eej)er in respect of goods 
belonging to a guest was governed by the Common Law of England {t}. 
According to that law, an innkeeper is liable for loss or damage of goods 
belonging to the guest, unless the loss or damage arises from the guest's 
negligence, the act of God or the King’s enemies {}(). In the Bombay 
case, however, the hotel was in Bombay, the hotel-keeper was a Parsi, 
and the guest was a European, and the decision was entirely confined to 
these facts, the Court declining to consider what the liability would have 
been if either of the parties was a Hindu or a Mahomedan. Again, it is 
not clear what the decision would have been if the case arose in the 
Mufassal, where the English Common Law had not been introduced. To 
us it appears that the liability of an innkeeper should be governed by 
the provisions of ss. 151 and 152. The case of an innkeeper is different 
from that of a common carrier : there is nothing to show that the 
Common Law rule as to the liability of an innkeeper has been recognised 
throughout India, as is the case with common carriers, and there is no 
Indian enactment relating to innkeepers similar to the Carriers Act, 
with which the provisions of ss. 151 and 152 if applied to innkeepers, 
could conflict (u). This opinion is now supported by a decision of the 
Allahabad High Court {w). 


Burden of proof.—In cases governed by the provisions of ss. 151 
and 152, the loss or damage of goods entrusted to a bailee is prima facie 
evidence of negligence, and the burden of proof, therefore, to disprove 
negligence lies on the bailee. The same rule applies, by reason of s. 72 
of the Railways Act, to a railway administration (a:), unless the goods 
are consigned under a risk-note under which the railway company are 
absolved from all liability for loss or damage except that due to wilful 
negligence on the part of their servants, in which case the burden lies 
in the first instance upon the company to prove that the loss was such 


S. 151. 


(0 WhaUhy V. Palaiiji (1860) 3 B. H. 
c. 0, C. 137, 146. 

(«) Calye's Case, 1 Smith’s L. C., 11th 
119; Morgan v. Ravey (1861) 6 
H. & N. 265. 

(v) In England the common law 
liability of an innkeeper has been limited 
Ijy tl e Innkeeper’s Liability Act, 1863. 

(w) Jan and Son v. Cameron (1922)44 


All. 735; 68 I. C. 679. 

(ar) Nanhu Ram v. Indian Midland Ry. 
Co. (1900) 22 All. 361 ; Snrendra Lai v. 
Secr^ary of State, for India (1917) 25 Cal. 
L. J. 37, 40 ; 38 I. C. 702 ; Hirji Khetsey 
d: Co. V. B. B. C. I Ry. Co. (1915) 39 
Bom. 191; 251. C. 241; Gauri Mal-Narahi 
Das V. Secy, of State, 911. C. 963 : A. T. R. 
1926 Lab. 217. 
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as was contemplated by tlie contract, and when this has been done it 
shifts upon the plaintifi to show that the loss was due to the wilful 
neglect of the company or its servants (y). A railway company 
receiving goods for carriage is not bound to inquire into the apparent 
owner's title or to sec that the risk-note is read and understood by the 
person who delivers the goods (:). As regards goods delivered to a 
conimon carrier, ho is liable even if there be no negligence on his part 
except in certain cases mentioned above (see note common carriers, ’ 
p. 517, above). Under s. G, however, of the Carriers Act he may by 
special contract limit his liability, but even then the burden lies on 
him, by reason of s. 9 of the Act, to disprove negligence (a). 

There is a special class of cases where goods are destroyed by fire 
arising from some unknown cause, while they are in the possession of 
a common carrier or a railway company. In River Steam Navigation 
(^ompany v. ChoufmuU (b), which was a suit against common carriers 
for loss of goods occasioned by fire which originated from some unknown 
cause, the Judicial Committee said : " It appears that the defendants 
have not at all exonerated themselves from the onus cast upon them of 
showing that the fire originated from causes over which they had no 
control and could not have been expected to have had any control.” 
This does not mean that a railway company must be held liable for 
every accident of which it cannot assign the precise cause ; it is enough 
to satisfy the Court that due care has been used both generally and in 
respect of the j)laintitf's goods (c). In a case where the suit was one 


(;/) (ircdt Indian l\nin-'inlar IlailH'Hif v. 
Jitnn Pam (I02:i) 2 Paf. 142; 72 1. C. 
440, dissenting from (iinit Indian 
I'cniihinliir Paihraij v. Jtainchandra 
,la<jnnnath (1*421) 4o Rom. 1200; till 
I. C. 244 : Sinilh, Liinitid v. Great 
ll’os7ir« Pailu'dt/ Coinpany [1*422] I A, C\ 
ITS, whii’li Shco Xarain v. KaM Indian 
Jiaihnuf (1027)00 All. 240 ; lOS 1. C. 001 ; 
A. 1. R. 1028 All. 104, nttompts to 
ilistingnisli. Jnnki Ihisdiohind Pani v. 
Ntrj/.o/NM/e (1025) 22 All. L. J. 1020; 
S5 I.C. 114; A. i.R. 1025 All, 10. is on 
the eonstinetion of the risk-note. N/no- 
hanit Ptnn v. The Ittngal A. IT. Pi/, Co. 
(1012) UK’. W. N. 700. 

(:) G. /. P. P. Co. V. Chakraearti Nohs 
a- ('o. (1027) 55 Cal. 142: 100 1. 0. 247; 


A. 1. R. 1*428 Crtl. 170. See further, 
0. /. P. P. Co. V. Jes Poj Paht'ori (1927) 
55 Cal. 142 : 100 J. 0. 252; A. I. R. 1928 
Cal. 05. 

(n) River Steam Co. v. 

ChonlmuU (1899) L. R. 20 I. A. 1, 26 Cal. 
408. alTmg. 24 Cal. 786 ; India General 
Steam yaritjaiion Co. v. Bhagwan 
Chandra (1014) 40 Cal. 716. See also 
India General Steam yavigation Co. v. 
Gopal Chandra (1914) 41 Cal. 80, 87-88; 
1*4 1. C. 750. 

[b) (1899) L. R. 26 I. A. 1, 26 Cal. 398, 
aOmi:. 24 Cal. 786, 

(<■) l.olhi Chmid V. 0. I. 1\ Hy. Co. 
(I'.tKt) :i7 Horn. 1. U;-18 ; A'irji Khfim/ <(■ 
<\k V. />'. /!. .(• r. I. Ily. Co. (1913) 39 Bom. 
191. 309-210; 25 I. 0. 241. Weennnot, 
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for damages for loss of cargo by fire the Judicial Committee, after S, 151. 
referring to ss. 151 and 152, observed as follows ;— 

“ The weight to be attached to the judgment of the learned Judge of 
first instance, who saw the witnesses, is a good deal lessened by reason of his 
having apparently thi'own the burden of proof on the wrong party. He states 
that it was, in his opinion, incumbent upon the defendant company to satisfy 
him that they had taken such care of these goods as a man of ordinary pru¬ 
dence would take of his own goods. This, in their Lordships’ view, is not a 
correct statement of the law. It is true that under the Law of Evidence Act 
of 1872, s. 106, ‘ when any fact is especially within the knowledge of any 
person, the burden of proving that fact is on him ’; and it was therefore right 
that the defendant company should call the material witnesses who were on 
the spot, as it seems to have done. But this provision of the law of evidence 
does not discharge the plaintiffs from proving the want of due diligence, or 
(expressing it otherwise) the negligence of the servants of the defendant com¬ 
pany. It may be for the company to lay the materials before the Court; but 
it remains for the plaintiffs to satisfy the Court that the true inference from 
those materials is that the servants of the defendant company liave not shown 
due care, skill and nerve ” {d). 

As regards bailments for hire, the rule has thus been stated by 
Strachey C.J. : “ If the damage caused were such that in the ordinary 
course of events it would not happen to goods of the kind in question 
if used with ordinary prudence, then I think it would be for the hirer 
to prove that he had exercised such prudence ; otherwise I thinlc the 
owner must give some evidence of negligence ’’ (e). Thus where a 
person hires a horse for riding in a sound condition and the horse dies 
the same day while it is in his custody, it is for the hirer to prove that 
he had taken such care of the horse as a man of ordinary prudence 
would, under similar circumstances, have taken of his own (/). Simi¬ 
larly, where goods delivered for safe custody for reward are lost while in 
the possession of the bailee, the burden lies on the bailee to prove 
absence of negligence on his part (g). But where hotel furniture used 
^ guest while sufiering from an infectious disease is destroyed by 
the hotel-keeper to prevent infectio n, it lies on the hotel-keeper, if he 
claims damages for the loss thereof, to prove that the guest did not take 
as much care of the goods as a person of ordinary prudence would have 
taken of his own goods under similar cii’cumstances (h). 

of course, pursue in this work the distinc- (e) Rampal Singh v. Murray <0 Co, 

tions to be made in applying the principle (1899) 22 All. 164, 167. 

independent of contract, commonly (/) Shields v. tlkinsoii (1887) 9 All. 

referred to by the catch-word res ipsa 398, 406. See Evidence Act, s. 106. 
loquitur. (?) Trustees of the Harbour Madras v. 

(d) Dwarhanath v. The Rivers Steam Best <0 Co. (1899) 22 Mad. 524. 
iH^avigation Co., Ld. (1918) 27 Cal. L. J. {h) Rampal Singh v. Murray A Co. 
<il5;20Bom.L.R.725;46I.C.319[P.C.]. (1899) 22 All. 104. 
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Compare the Transfer of Property Act, s. 76, cl. (a), as to care 
required of a mortgagee in possession. 

Contract by bailee exempting himself from liability for negligence.— 

A bailee's liability cannot be reduced by contract below the limit 
prescribed by this section ; a contract by a bailee pmporting to exempt 
him wholly from liability for negligence is not valid (i). A different 
opinion, however, appears to prevail in Burma (j). 

Bailee’s liability for negligence of servants.—A bailee’s liability 
extends to damage caused by the negligence of his servants acting in the 
course of their employment about the use or custody of the thing bailed; 
but it does not extend to damage caused by the acts or defaults of third 
persons which he could not by ordinary diligence have foreseen and 
prevented, nor to unauthorised acts of his servants outside the scope of 
their employment {k). 

152. —The bailee, in the absence of any special contract, 
,, .. , is not responsible for the loss, destruction or 

Bailee when not ^ \ 

liable for loss, etc., deterioration of the thin" bailed, if he has 

of thing bailed. r r • 

taken the amount of care of it described 

in section 151. 

Note that by English law, “ in an action against a stranger for loss 
of goods caused by his negligence, the bailee in possession can recover 
the value of the goods, although he would have had a good answer to an 
action by the bailor for damages for the loss of the thing bailed.” His 
riglit is tlie general right of a lawful possessor against a wrongdoer, and 
does not at this day depend on his liability to the bailor, whatever may 
be the true historical view of the media?val law (1), The bailee’s rights 


(i) Sheik Mahamad v. ?ViC British 
Indut Steam Narigalion Co., Ltd. (1008) 
82 Mad. 05, nt p. 120. In Bombatj 
Steam Navigation Co. v. Vosndcr Bahnrao 
(1027)52 Born.87; UUi 1.0.470; .\, 1. U. 
102S Bnm.5, lln> di.'^senling jndgiiu'nt in 
this caso sooms to have been tak(‘n for 
tlu‘ judginont of the Court, so the result 
is not instructive. Oti the facts it is not 
easy to sec, .so far as they appear, evidenee 
(»f any necli'^cnce at all. 

(j) Ltd Chong v. Maung Co Cho 


(1020) 7 Ran. 380 ; 120 I. C. 800. 

(k) Sanderson v. CoUins [1004] 1 K. B. 
028, C. A., overruling Coh;c Co. v. 
Maddick [1801] 2 Q. B. 413, so far as it 
purports to lay down any diffeu'nt rule 
of law. Cp. Vltzen v. Nicoh [1804] 1 
Q. B. 02, ivs illustrating the ways in which 
such que.stions may arise. 

(/) The " Winkfkdd^' [1002] l\ 42. 
C. A., overrnling Chridge v. South 
Staffordshire Tramtt'ay Co, [1802] 1 Q. B. 
42, 54, 50. Both the arguments and the 
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against strangers are naturally not specified in tlie present Act, as they 
do not differ from the rights of any other lawful possessor, and arise not 
from the contract of bailment, but from the fact of possession. 

Care to be taken by bailee.—Since the standard of diligence required 
of a bailee is that of the average prudent man, a bailee of goods is not 
liable for loss of the goods by theft in his shop, if it is shown that he took 
as much care of the articles bailed as an ordinary prudent man would, 
under similar circumstances, take of his own goods of the same quality 
and value (w). For the same reason if A. sends jewels to B. for repair’s, 
asking B. to return them after repair as a value payable parcel, and B. 
does so, B. is not liable for the loss of the jewels merely because he failed 
to insure the parcel. Failiu'e to insure the jewels is not evidence of 

want of such care as a man of ordinary prudence would, under similar 

« 

Circumstances, take of his own goods, especially when the owner himself 
does not insure them when sending them out for repair (n). But it is 
negligence on the part of a carrier of goods to send jute in a boat with 
twenty or thirty leaks on its side, one or one and a half inches in length, 
and keep the goods in the hold of the boat for thirty hours (o). 

The bailee’s duty does not necessarily come to an end when the 
goods are lost or stolen. In England a bailee for reward ought to take 
such steps, if any, as are reasonable and usual with a view to recovering 
the goods. If he fails to do so, the burden of proof is on him to show 
that reasonable efforts would not have been successful (p). 


153.—A 

Termination of 
bailment by 
bailee’s act incon¬ 
sistent with con¬ 
ditions. 


contract of bailment is voidable at the option 
of the bailor, if the bailee does any act with 
regard to the goods bailed, inconsistent with 
the conditions of the bailment. 


Illusiration. 

A. lets to B., for hire, a horse for his own riding. B. drives the horse 
in his carriage. This is, at the option of A., a termination of the bailment. 


It is well settled law that a wrongful use or disposal of the goods by 


the bailee determines the bailment 

judgment of Collins M.R. contain much 
valuable historical discussion, which, 
however, we must not dwell upon here. 

(m) Lakhmi Das v. Bab\i Megh (1900) 
Tunj. Rec. no. 90. 

(ra) Boseck ds Co. v, Maudlestan (1906) 


and remits the bailor to the rights 

Punj. Rcc. no. 70. 

(o) Lakshmi yarain v. The Secretary 
of State for India (1923) 27 C. W. N. 
1017; 80 I. C. 279; A. I. R. 1924 
Cal. 92. 

(p) Coldman v, HiU [1919] 1 K, B. 443. 


Ss. 

152,153. 
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and remedies of a person entitled to possession ; a wrongful act means, 
for this pxu'pose, a dealing wholly inconsistent with the terms of the 
bailment. The English authorities go into refinements as to the precise 
kind of wrong eonimitted and the precise form of action available which 
are almost as subtle as anything in either European or Hindu philo¬ 
sophy ; but, as these are intimately connected with the old common 
law system of pleading, we have no occasion to consider them here [q). 
Merely irregular exercise of a right, such as a sub-pledge to a third 
person by a pledgee, or a premature sale by a pledgee with power 
of sale, has not the same effect (r). The present section has the 
merit of simplicity, and does not appear to have given rise to any 
litigation. 


154.—If tlie bailee makes any use of the goods bailed, 

i.iahiiity of which is not according to the conditions of 

Imtiioriso'kiitT'of baibneiit, he is liable to make compeusa- 
fjoods bailed. bailoT foT Riiy damage arising to 

the goods from or during such use of them. 

Hhi.^trations. 

(a) A. lends a liorse to U. for liis own riding only. B. allows C., a 
member of Ids family, to ride the horse. C. rides with care, but the horse 
aeeidentally falls and i.s injured. B. is liable to make compensation to A. for 
the injury done to tlic horse. 

(1)) A. hires a horse in Calcutta from B. expressly to march to Benares. 

A. rides with due care, but marches to Cuttack instead. The horse accident¬ 
ally falls and is injureil. A. is liable to make compensation to B. for the 
injury to the hor.se. 

[By the eomnnm law this is not only a breach of the contract, but an 
independent wrong, so that a person who could not bo sued on the contract, 
such as iu\ infant, may be liable : Burnard v. Hagcfis (ISOll) 14 C. B. N. S. 

4i).] 

Illustration (b) is apparently suggested by the case put in old 
English books of a man borrowing a horse to ride to York and riding to 
Carlisle. (See 1 ('. B. G81 ; G8 R. R. 805.) Discussion of the old forms 
of action being here superfluous, no comment is required. 


( 7 ) Voojxr V. U'illnwatl (1845) 1 C. 

; 08 K. It. Tits ; i'ciin v. BlttlcfH 
(1851) 7 Kx. 15:.* ; SO U. U. olKJ; J)om 
V. Stickling (1800) 1.. It. 1 Q. aS 
Ai/ltcrg V. lI<nnlhhmr\\S\y2] 2 Q. B. l!( 
V. A., may be eommeiuledto the learn 


reader desirous of pursuing the subject. 
And see I'olloek on Torts, 13th ed. 
37l)-;i82. 

(r) Jhmahi v. SucUingt last note; 
nttlliilaij V. Holgatc (ISOS) Kx. Ch. h. R. 
3 Kx. ‘JOO, 30:2. 
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155. —If the bailee, with the consent of the bailor, mixes 


Effect of mix¬ 
ture, with bailor's 
consent, of his 
goods with bailee’s. 


the goods of the bailor with his own goods, 
the bailor and the bailee shall have an interest 
ill proportion to their respective shares, in the 


mixture thus produced. 


S. 155. 


This and the two followiii" sections are clear enoimh. In England 

O CO 

there is hardly any modern authority. In a case before the Court of 
Common Pleas in 1868 ( 5 ) a ship laden with cotton was ■v\Tecked, and 
part of the cargo lost, and the marks on a large proportion of the bales 
that were saved were so much obliterated bv sea water that no bale 

v' 

could be identified as belonging to any particular consignee. The Coint 
held that all the owners became tenants in common of the cotton which 
arrived at its destination in the proportion which the quantities 
respectively shipped by them bore to the whole quantity shipped. It 
will be observed that there was no question of bailment, nor did the case 
otherwise resemble any of those dealt with in the present group of 
sections, which do not mention accidental mixture at all. The Court 
added, howeverIt has been long settled in our law, that, where 
goods are mixed so as to become undistinguishable by the wrongful act 
or default of one owner, he cannot recover, and will not be entitled to his 
proportion or any part of the property from the other owner." This 
severe rule, which the Contract Act has not adopted (s. 157, next 
page), is advocated on moral groimds. Blackstone says : Our law, 
to guard against fraud, gives the entire property, without any account, 
to him whose original dominion is invaded and endeavoured to be 
rendered uncertain without his own consent ” (0- Similarly, Kent, 
adding, however, the qualification, which corresponds to s. 156 (next 
page), that ” this rule is carried no further than necessity requires ; 
and if the goods can be easily distinguished and separated, as articles of 
furniture, for instance, then no change of property takes place. So, if 
the corn or flour mixed together w'ere of equal value, then the injured 
party takes his given quantity and not the whole. This is Lord Eldon’s 

construction of the old law " («). 


(s) Spence v. Union Marine Insurance 
Oo., L. R. 3 C. P. 427, 437, 438. 

(0 Comm. ii. 405. The clumsy locu¬ 
tion “ endeavoured to be rendered ’* is a 
strange exception to the usual elegance of 


Blackstone's style. 

(w) Commentaries on American Law, 
ii. 365 ; Lord Eldon's dictum is in Lupton 
V. U7((Ve (1808) 15 Ves. at p. 442; 10 
R. R. at pp. 101, 102. A later reference 
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The Contract Act is in substantial agreement with the Roman 
law (y). 


156.—If the bailee, without the consent of the bailor, 

mixes the goods of the bailor with his own 

Effect of mix¬ 
ture, without goods, and the goods can be separated or 

l)aiIor‘s consent, i 

whfii the RtKids divided, the property in the goods remains m 

can he separated. ,, i j ii i m 

the parties respectively; but the bailee is 
bound to bear the expense of separation or division, and any 
damage arising from the mixture. 

Illustration, 

A. bails 100 bales of cotton marked with a particular mark to B. B., 
without A.’s consent, mixes the 100 bales with other bales of his own, bearing 
a different mark. A. is entitled to have his 100 bales returned, and B. is 
bound to bear all the expense incurred in the separation of the bales and any 
other incidental damage. 

See on s. 155. The proposition is almost too obvious to need 
stating. Not only this, but any other dilliculty caused by unauthorised 
acts of the bailee which may attend the return of the bailor’s goods 
according to the contract must be at the bailee’s risk and expense. 


157.—If the bailee, without the consent of the bailor, 

niLxes the goods of the bailor with his own 

Effect of mix- . ^ 

lure, without hai- goods, in such a manner that it is impossible 

lor’s consent, wlien ^ ^ c 

the goods cannot to Separate the goods bailed from the other 
bt sipaiattd. goods aiul delivci' them back, the bailor is 

entitled to be compensated by the bailee for the loss of the 
goods. 

Illustration. 


A. hails a barrel of Cape flour, worth Rs. 45, to B, B., without A.’s con¬ 
sent, mixes the flour with country flour of his own, worth only Rs. 25 a barrel, 
B. must compensato A. for the loss of his flour. 


Sec on s. 155. By the Trusts Act, s. 06, “ where the trustee OTong- 
fully mingles the trust property with his own, the beneficiary is entitled 
to a charge on the wliole fund for the amount due to him.” 

to this hy Stuart V.-C., in Coi)k v. AddiVo/i 
(18G0) L. R. 7 Etj. 4Gti, 470, scorns to add a 
new kind of “ confusion ” to tho subject 
by assuming that goods and money arc 
under identical rules. Mixture of funds, 
as it is called, is a wholly different thing 
from the coufusio of corporeal goods. 


tspeeilically deposited hoards of coin 
might, of course, got mixed, but such arc 
not tho cases that como before modern 
Cofirts of Equity, Tp, the note on s. IflO, 
p. 530, belOiV, 

(r) I. ii. 1.27. 
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REPAYMENT BY BAILOR OF NECESSARY EXPENSES 


158.—Where, by the conditions of the bailment, the 

ini)ayment by ^0 be kept Or to be carried, or to 

upon them by the bailee for 
the bailor, and the bailee is to receive no 
remuneration, the bailor shall repay to the bailee the neces¬ 
sary expenses incurred by him for the purpose of the bailment. 

This and the next two sections represent Story’s opinion partly of 
what the law is and partly of what it should be. The latter part of 
s. 159 IS in substantial accordance with an opinion of Paulus in the 
Digest (13, G, 17, § 3). One does not quite see why in our law the 
bailee s promise may not be limited to retiuning the goods at a certain 
date or on demand after a certain date, if such is the agreement of the 
parties. The bailor may intend to accept a promise so qualified as the 
consideration for parting with the possession of the goods, and there is 
no known rule of law to prevent effect from being given to that intention. 
Why not let the parties make their own terms instead of borrowing a 
fixed rule from a system w^hich has no doctrine of consideration ? But 
the truth is that gratuitous bailments, though very common in private 
life, are not matters of business and therefore do not come into court. 


Ce. 

158, 159. 


159.—The lender of a thing for use may at any time 

Kestoration of its return, if the loan was gratuitous, 

goods lent gratui- even though he lent it for a specified time or 

purpose. But, if, on the face of such loan 

made for a specified time or purpose, the borrower has acted 

m such a manner that the return of the thing lent before 

the time agreed upon would cause him loss exceeding the 

benefit actually derived by him from the loan, the lender 

must, if he compels the return, indemnify the borrower for 

the amount in which the loss so occasioned exceeds the 
benefit so derived. 


No authority has been found for Story’s view (w), which appears, 
as above stated, to be needlessly complicated. On principle the ques¬ 
tion is what the terms of the contract were. Qucere whether an express 
contract not to recall a thing gratuitously lent before the expiration 

(w) See Story, Bailments, § 258. 
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of a certain time would not i)e good in Britisli India notwithstanding 
this section. There is no difficultv about the consideration. 

b 

160.—It is the duty of the bailee to retuni, or deliver 

according to the bailor's directions, the goods 

Return of frood.'i • i i t i x* 

bailed, on e.xpira- bailed, witliout demand, as soon as the time 
aceompii-shmentof foi wliicli they weie bailed has expired, or the 

purpose for which they were bailed has been 

accomplished. 

Nothing is said lioro alutut tlu' extent of the bailor's remedies if 
the goods arc not forthcoming. He can have an action for damages 
against the bailee, but also he lias further equitable rights. If the 
bailee sells the goods bailed, the bailor can in equity follow the proceeds, 
and can follow the proceeds wherever they can be ilistinguislied either 
being actually kept separate, or being mixed up with other moneys " (j). 

‘‘ It has been established for a very long period . . . that the 
principles relating to the following of trust luoperty [compare the 
Trusts Act, ss. 63—05] are equally applicable to the ease of a trustee 
. . . and to the case of factors, bailees, or otlier kinds of agents . . . 
wherever a specific chattel is entrusted by one man to another, either 
for the purpose of safe custotly or for the purpose of being disposed of 
for the benefit of the person entrusting the chattel; then either the 
cliattcl itself, or the proceetls of the chattel, whether the chattel has 
been rightfully or wrongfully tlisposed of, may be followed at any time, 
although either the chattel itself, or the money constituting the proceeds 
of that chattel, may have been mixed ami confounded in a mass of the 
like material " (tj). The develo]mient of this doctrine in cases of trust 
is not within our scope ; it is connected with the special application and 
limitation of the rules as to appropriation of payments (s. 61. p. 346, 
above). 

It is obvious that in a case wliere the gtiods are found unfit for the 
jiurpose for whicli lliev wen' liiretl the purpose for which thev were 
bailed is not accomplivslied ; but the consequences are not here declared. 
It seems that all the baih'o is bound to do is to iiive notice to the bailor 
of the default (:). 


(j-) Jrssi'l M.K.. 7 h' lialldf's 
(ISTK) i:t (’h. Div. 710. 

{//) TIu-sigrr at \\ 


(:) v. Ibrahim 

Jhjih/iotj {\\V2\)Ao l?om. 1017; Gl T. C. 
.‘>7. The Kniilisli thoiv ivliod on, 
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161. 


If^ by the default of the bailee, the goods are not 
Bailee’s respon- i^^tumed, delivered or tendered at the proper 

sibility when goods "L • *1 i , -t •. BE 

are not duly re- RC IS responsible to the bailor for any 

loss, destruction or deterioration of the goods 
from that time (a). 


Unexplained failure to return the thing bailed is presumed to be 
by the bailee’s default (6). 

Conversely, if a bailor or eonsignee omits or refuses to take his 

goods at the proper time from a carrier (or, it would seem, any other 

kind of bailee) who is ready and willing to deliver them, he may be 

liable to compensate the bailee for any necessary expenses of and 
incidental to their safe custody (c). 


Termination of 
gratuitous bail¬ 
ment by death. 


162. A gratuitous bailment is ternii- 

nated by the death either of the bailor or of 
the bailee. 


The executors of persons who have borrowed things, especially 

books, do not always remember this, as is shown by common experience. 

On the other hand, the executors of a lender may tacitly and discreetly, 

in many cases, treat the loan as a gift without fear of being called to 

account for a devastavit. The problems hence arising, if any, seem to be 

rather ethical than legal, save so far as the law of limitation cui-es this 

amongst other irregularities. The present section does not, of course, 

exempt the bailee’s estate from liability for any default in his life¬ 
time (cc). 


Chew V. Jones (1847) 10 L. J. 0. S. 231 ; 
89 R. R. 770, does not really lay down any 
general rule. 

(fl) As to railway contracts, see the 
Indian Railways Act IX of 1890, s. 72. 
For a recent example, Arjundas-Hariram 
V. Secy, of Stale (1925) 85 I. C. 786; 
A. I. R. 1925 Cal. 737. 

(6) Knsh Kanta Barlcakati v. Chandra 
Kanta Kakaii (1923) 28 C. W. N. 1041 ; 
831. C. 151, where the English authorities 
< n which this section is founded are 
cited at some length (iiire of elephant. 


some complication as to the paHies to 
the contract). 

(c) G. N. if. Co. V. Stvaffield (1874) 
L. R. 9 Ex. 132, following and extending 
to carriers by land the decision of the 
Judicial Committee as to the rights of 
the master of a ship where a cargo is 
left on his hands at the port of arrival ; 
Cargo ex “ Argo.'i (1872) L. R. 5 l\ C. 
134. 

(cc) Lucknow Municipal Board v. Abdul 
Hazzag{W2^) 5 Luck. 220. 


Ss. 

161,162. 
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163—In the absence of any contract to the contrary, 

the bailee is bound to deliver to the bailor, or 

to increase or proHt according to his directions, any increase 
from Koods imiiid. accrued from 

the goods bailed. 

niu.'ilmtion. 

A. leaves a cow in the custody of J5. to he taken care of. The cow has a 
calf. Ik is bound to deliver the calf as well as the cow to A. 


Good sense, and therefore good law, seemingly without any 
previous reported autliority. New shares allotted in respect of shares 
that have been pledged are an increase claimable by the pledgor (d). 

164. —The bailor is responsible to the bailee for any 

„ , loss which the bailee may sustain by reason 

Bador s respon- * 

sibiiity to bailee. bailor was not entitled to make the 

bailment, or to receive back the goods, or to give directions 
respecting them. 

If the terms of the bailment are such that its natural determination 
as between the parties is delivery over to a third person, and there is a 
paramount title elsewhere, the bailee may be in difficulties, which, 
however, are mitigated by s. IGG. 

165. —If several joint owners of goods bail them, the 

bailee may deliver them back to, or according 
to the directions of, one joint owner without 
the consent of all, in the absence of any 

agreement to the contrary. 

“ iilay,” not " must" (c). Even if tliere is an agreement to the 
confrary, one of .several joint owners cannot, after having accepted 
redelivery from the bailee, sue him jointly with the other owners ; for 
“ one party to a contract cannot maintain an action for a breach 
occasioned by his own act, and neither can three ])arties maintain an 
action uidess each party separately coidd"’ (/). Dr. Whitley Stokes 


Bailment by 
Bcvenil joint 
owners. 


{(1) Motilal lUrahhdi v. TJui J/fiHj 
(1024) L. Ik 02 1. A. i:n : lit Bom. 2:10 ; 
8G T. C. 008 : A. I. B. 1025 1\ (’. S(i. 

(e) d/((i/v. //(7rm/{lSI I) \‘^ Kast, 107 : 
12 Ik Ik 022, In BromlhaU v. LaUvurd 


(18:10) 11 A. & bk 200 ; 52 Ik Ik 32K it 

(loos not appear what was the ehnraotor 
of the defendant’s possession. 

(/) Urandon v. ScoH (1857) 7 K. & B. 
0:i4; 110U.B.574. 
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charges this section with contradicting all known laws, but qucere 
whether he attended sufficiently to the difference made by the enact¬ 
ment being only permissive. 


166.—If 


Bailee not re¬ 
sponsible on rede- 
livery to bailor 
without title. 


the bailor has no title to the goods, and the 
bailee, in good faith, delivers them back to, 
or according to the directions of, the bailor, 
the bailee is not responsible to the owner in 


respect of such delivery. 


Return of goods to or to the order of the bailor,— A bailee who in 
good faith returns the goods bailed to the bailor or his order is not liable 
to the true owner of the goods. N. entrusted certain bales of cotton 
to L., a muccadam (warehouseman). L. pledged the cotton with B. 
(with whom he had dealings for several years) to secure advances made 
by B. to L. Subsequently L, redeemed the pledge, and the cotton was 
retinned by B. to or to the order of L. N. sued B. and L. claiming 
delivery of the goods or their value. The Judicial Committee held that 
whether the pledge by L. to B. was or was not valid under s. 178, the 
return of the goods by B. in good faith to L. was a complete defence to 
the suit (^). The section really applicable was the present section, but 
the case was wrongly argued as under s. 178, which it was held unneces¬ 
sary to consider. 


Estoppel of bailee. — Cp, the Evidence Act I of 1872, s. 117.— 
“ . . . Nor shall any bailee or licensee be permitted to deny that his 
bailor or licensor had, at the time when the bailment or license com¬ 
menced, authority to make such bailment or grant such license . . . 
Expl. 2. If a bailee delivers the goods bailed to a person other than the 
bailor, he may prove that such person had a right to them as against 
the bailor.” 

The rule of the Common Law is that generally a bailee is estopped 
from denying his bailor’s title. He is not only justified in delivering to 
the bailor or according to his directions, but he is not justified in refusing 
to deliver to the bailor unless he is under the effective pressure of an 
adverse claim, and defends upon the right and title and by the authority 
of the third person so claiming. There must be something equivalent 


" I Ss. 
165, 186. 


{g) Bank of Bombay y, NandUil Thackerseydass (1912) L. R. 40 I. A. 1; 3< Bom. 
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Ss. to an eviction by a paramount title, which if it actually took place would 
166,167. course determine the bailment (h). But if the bailor has by his own 

act, as by mortgaging the thing bailed, made it impossible for the bailee 
to redeliver to him without being exposed to an action at the suit of a 
third person, then the bailee is excused (i). 

Ihit if a man accepts a bailment with notice at the time of an 
adverse claim, he must stand by the election he has made, and cannot 
afterwards rely on the adverse title against his bailor ( j). 

A common carrier s position is not quite the same, as he must in 
any case accept goods offered him for carriage and cannot make 
inquiries as to the ownership. He may safely deliver in pursuance of 
his employment until he has notice of an adverse claim, but after notice 
he would so deliver at his peril, and therefore is justified in delivering 
to the real owner (/:). 

If a warehouseman, or other such like person having the custody 

of goods, acknowledges that he holds them at the order of a certain 

person, he thereby makes himself that person’s bailee, and is estopped 

from denying his title to the same extent as if ho had actually accepted 
ilelivory from him (1). 


167.—If 

of tliinl 
person (hunting 
goods baik‘(i. 


a person, other than a bailor, claims goods 
bailed he may apply to the Court to stop the 
delivery of the goods to the bailor, and to 
decide the title to the goods. 


The baileo s protection against conflicting claims appears to be left 

to the general directions of tlic Code of Civil Procedure. In England 

© 

the bailee can take refuge with the Com-t by interpleading (in). 



(/<) Biddle V. (1805) 0 B. & S. 225, 80. 


approved l>y C. A. in Jiogers, ISons ,{■ Co. 
V. lamlnrl <(• (V>. (I8!U] 1 Q. B. SIS, S25. 
Xhi.s dootrino does not extend to a eliango 
of title, in oMier kinds of transaetions. by 
assignment or operation of law : Kings- 
Jiian V. Kingsnian (1880) 0 Q. B. Div. 122. 

(/■) Kuropcan and Anslralian Jioyal 
Mail Co. V. B(tyal Mail iStcani Packet Co. 
(1801) ;U) L. J. c. r. 217. This is really 
Ibc applieation of a wider prineiple. See 
ss. 53 and 07, pp. 318, 380, above. 

(j) A> patic Davies (1881) 19 Cb. Div. 


{k) Sheridan v. Xew Quay Co. {1858) 
•1 C. R. N. S. 018 ; 114 B. R. 873, fob 
lowed in Eagleton v. K. /. B. Co. (1872) 
8 B. L. R. 581, 000. The Court of Com- 
nion Rleas preferred Story's earlier to his 
later opinion. 

(/) Henderson d- Co. v. [1895] 

IQ. B. 521, C. A. 

(m) It is suftioient to refer to the judg¬ 
ment of Lindley L.J. in Bogers^ Sons d 
Co. v. Umbert d* Co, [1891] 1 Q. B. 318, 
327. 
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168. 


The finder of goods has no right to sue the owner 


Right of finder 
of goods; may sue 
for specific reward 
offered. 


for compensation for trouble and expense 
voluntarily incurred by him to preserve the 
goods and to find out the owner ; but he may 
retain the goods against the owner until he 
receives such compensation ; and, where the owner has 
ofiered a specific reward for the return of goods lost, the 

finder may sue for such reward, and may retain the goods 
until he receives it. 


By the Common Law a person who finds lost goods and holds them 
with the intention of saving them for the true owner is certainly not a 
trespasser, and has no higher duties than a bailee (n ); but, the service 
being rendered without request from the owner, he does not seem 
entitled to any remuneration unless a specific reward has been ofiered 
for the return of the goods, and the oft'er has come to his knowledge 
(see p. 56, above); and if he^cannot claim compensation there is no 
ground on which he can retain the goods. But it seems the Court would 
be astute to lay hold of any evidence which might constitute a cause of 
action for a meritorious finder who had been at substantial pains, and 
it is possible that in some cases he might have rights analogous to a 
salvor’s (o). It appears to have been a current opinion as late as the 
seventeenth century that a finder could abandon the goods with 
impunity (p). 

The rule of the present section appears to be intended to satisfy 
natural justice. Presumably the compensation, if no specific reward 
has been offered and the parties cannot agree, is to be what the Court 
considers reasonable. If the parties do agree, the owner’s promise of 
reward may be binding under s, 25, sub-s. 2 (p. 190, above). See Story, 
Bailments, § 121.4. 

169.—When a thing which is commonly the subject of 
When finder of Sale is lost, if the owncr cannot with reason- 
on sale may able diligence be found, or if he refuses, upon 


{») /^aac^• V. (1615) 2 Bulstr. at BJ.254; 3R.R. 374. 
p. 312, fully cited by Sir R. S. Wright in (p) Isaach v. Clark (1615) 2 Bulstr. at 
Pollock and Wright on Possession at p. 312 ; Pollock and Wright on Possession 

P* 177. at p. 177, 

(o) icholsoii V. Chapman (1793) 2 H. 


Ss. 

168,169. 
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demand, to pay the lawful charges of the finder, the finder 
may sell it— 

(1) When the thing is in danger of perishing or of losing 
the greater part of its value, or, 

(2) When the lawful charges of the finder, in respect of 
the thing found, amount to two-thirds of its value. 

This section is taken from tlic New York Draft Civil Code, s. 943, 
where it is stated to be a new provision. It does not appear to have 
come before the Indian Courts. At Common Law sale by the finder 
would be a conversion. 

170.—Where the bailee has, in accordance \\ith the 

liaiico s parti- purpose of the bailment, rendered any service 
cuiariirn. involving the exercise of labour or skill in 

respect of the goods bailed, he has, in the absence of a con¬ 
tract to the contrary, a right to retain such goods until he 
receives due remuneration for the services he has rendered 
in respect of them. 

llltijifniiions. 

(a) A. (iclivt'i's a rough diamond to 15., a jowelliT, to bo cut UTid polished, 
whicii is accordingly done. B. is entitled to retain the stone till ho is paid for 
the services he has rendered. 

(b) A. gives cloth to B., a tailor, to make into a coat. B. promises A. 
to deliver the coat ns soon ns it is tinished, and to give A. three months' credit 
for the price. B. is not entitled to retain the coat until he is paid. 


Principle of bailee’s lien.—This section expresses the “ Common 
]ja\v princij)lo that if a man lias an article delivered to him, on the 
improvement of which he lias to bestow trouble and expense, he has a 
right to detain it until his demand is paid (ty). 

A\ here a bailee has expended his labour and skill in the improve¬ 
ment of a chattel delivereil to him, he lias a lien for his charge in that 


respect. Thus the artificer to whom the goods are delivered for the 

iniiposo of being worked up into form, or the farrier by whose skill the 

% 


(</) Best 



( 1828 ) 




in B(van 

A20 ; as 



B. 


ISot if lie h;is kept the thing bevond the 
agreed time, or a rcasonablo time, (or the 
complrtion of the work and has failed to 


complete it: Judah v. Km^nror (1025) 
5:1 t’al. 174; 00 I. C. 2S0; A. I. K. 
1020 Cal. 404 (in such enso Imilor doivj 
lutt commit theft by rtdaining the goods)- 


bailee’s particular lien. 
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animal is cured of a disease, or the horse-breaker by whose skill he is 
rendered manageable, have liens on the chattels in respect of their 
charges ” (r). An agister, who merely takes in an animal to feed it, is 
not entitled to a lien, as not coming within this principle, for he does not 
confer any additional value on the thing entrusted to him (s). 

Further, where a person does work on goods delivered to him under 
an entire contract, the fact that the deliveries are at different times does 
not affect his right to a lien on all goods dealt with under that con¬ 
tract (t). Accordingly, where jute was delivered to a pressing company 

from time to time to be baled, but all under one contract, the lien was 
held to attach to all such goods (?^). 

A bailee for reward cannot transfer his lien to a sub-contractor 
without the bailor’s authority (a). 

Contract to the contrary. —Ad here there is an express contract to 
do certain work for a specified sum of money, there is no room for a 
quantum meruit claim. A person, therefore, to whom an organ is 
delivered for repairs for a certain sum is not entitled to retain it as 
security for a sum of money claimed not under the contract, but for 
work done {w). While the special contract is in force there is no other 
due remuneration than the sum expressly contracted for. 


• Bankers, factors, wharfingers, attorneys of a High 

General lien of policy-brokers may, in the absence 

Sngeri“: ^ /^o^tract to the contrary, retain, as a 

^okerr'^ po>><^y- Security for a general balance of account, any 

goods bailed to them ; but no other persons 
have a right to retain, as a security for such balance, goods 


(r) Parko B., in Scarfe v. Morgan 

(1838) 4 M. & W. 270, 283 ; 51 K. K. 568, 
578. 

(s) Jackson v. Cummins (1839) 5 M. & 
W. 342 ; 52 R. R. 737 ; Chanda Mai v. 
Goyida Singh (1885) Piinj. Kec. no. 60. 
In England an innkeeper has a lien on 
goods brought into the inn by a guest; 
this is on the distinct ground tliat lie is 
bound by law to accept them. See 1 Sm. 
L-C. 131, 13th ed. As to the peculiar 
position of a distrainor at common law, 


who docs not acquire possession at al!, 
Turner v. Ford (1846) 15 M. & W. 
212 ; 71 K. K. 624 ; Pollock and Wright 
on Possession, 82, 202. 

(/) Chase v. Westmore (1816) 15 M. & 8. 
180; 17R. R. 301. 

(«) Miller v. Nasmyth*8 Patent Press 
Co., X/d. (1882) 8 Cal. 312. 

(r) Pennington v. Reliance Motor ll'erXi' 
[1923] 1 K. B. 127. 

(tr) Skinnerx. Jager (18831 6 All. 1394. 




Ss. 

170,171. 
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bailed to them, unless there is an express contract to that 
effect. 


General as distinct from particular lien : Bankers.—This “ general 
lien/’ as it is called by way of distinction from the “ particular lien ” of 
an artificer for work done by him on the particular goods in question (x), 
was originally established in England, as regards bankers and others, as 
a proved usage of trade ; but. once being so established, it became part 
of the law merchant, and as much to be judicially noticed as any other 
part of the law (//). The right does not extend to securities or other 
valuable })ro})erty deposited with a banker merely for safe custody or for 
a special purpose (:), and this on the ground that the limited and special 
purpose must be deemed to imply a contract to the contrary, which 
seems to account for the absence, from the text of any words expressly 
making an exception in such cases (a). AVhere a member of a firm depo¬ 
sited a lease to secure a particular advance to the firm, it was held that 
the banker had no lien for the general balance due from the firm (b). 
Nor does the lien of a banker extend to title deeds casually left at the 
bank after a refusal by him to advance money on them (c); and where 
a deed, dealing with two distinct properties, was deposited with a 
memorandum charging only one of the properties with a specified siun 
and also the general balance due to the banker, it was held that he had 
no lien on the other property comprised in the deed (d). 

But, in order that the general lien may be excluded by a special 
agreement, whether express or implied from the circumstances, the 
agreement must be clearly inconsistent with the existence of such a 
lien (c). Accordingly a deposit of valuables with a banker to secure 
debts of a customer due to him as banker is subject to the bankers’ lien 


(.r) " A general Wvw is tlu* right to rotain 
tlio proport}’’ of niiotlior for a goooral 
halniioe of aocoimt.s ; hut a particular lion 
is a right to rotaiii it only for a ohaiw on 
acoount of lahonr oinployi’d t)r oxponsos 
bostowod upon the itiontioal proportv 
dotainod " : Kont, Comm. ii. 034. 

{{/) Ihandao v. Barnett {1S40) 12 Cl. & 
1'. 7S7 ; Oil H, R. 204. piT Lord Canipholl 
and Lord Lyndhurst. 

(:) Soo Cuthberl v. Iloharls, Luhhock <(• 

Co. [1900] 2 Ch. 220 , C.A. 

(f/) So as to a snm spooiallv oar* 


markod for remittanoo abroad: -l/er- 
cantilc Bank of Jmlia v. BtKhaldas 
GiilumaK 05 I. C. 35S : A, I. R. 1020 
Sind 225. 

[h) Woh^tenholm v. Sheffield Rn/til: (1880) 
54 L. T. 740. 

(r) Lucas v. Dorrein (1817) 7 Taunt. 
278 ; 18R.K.480. 

((/) ]Vt/lde V. Badford (1804) 33 L. J. 
Ch. 51. 

(( ) Brandao v, Barnett (1846) 12 CL & 
1'. 787; 00 R. R. 2t>4 ; Bank's 

(1872) L. R.SCh. 41. 
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for tlie customer’s general debts to him unless the customer can prove 

an agreement to give up his general lien (/). Such an agreement may 

be evidenced, for example, by a memorandum of charge declaring that 

the deposit is to seciu'e overdrafts not exceeding a named amount. 

This excludes the banker’s lien for any greater amount (g). As to 

boxes or sealed parcels deposited with a banker for custody without 

informing him of their contents or making them accessible to him, he 

has no hen on them even if the customer is in the habit of leaving other 
securities with the banker against advances (k). 

A banker’s lien, when it is not excluded by special contract, express 
or unphed, extends to all bills, cheques, and money entrusted or paid 
to him, and all securities deposited with him, in his character as a 
anker (i). In the case of money and negotiable securities, the lien is 
not prejudiced by any defect in the title of the customer, nor by equities 
of third persons, provided the banker acts honestly and without notice 
of any defect of title (j). But there is no lien for advances made after 
notice of a defect in the customer’s title (k), or after notice of an 
assignment of the moneys or securities in the banker’s hands (1). And 
m the case of securities which are not negotiable, the lien is confined 
to the rights of the customer herein, and is subject to all equities 
afiecting them at the time when the lien attaches (m). 


Factor.—A factor “ is an agent entrusted with the possession of 
goods for the purpose of sale ” (w). He may buy and sell either in his 
own name or m that of the principal, though “ he usually sells in his 
own name, without disclosing that of his principal.” The factor is said 


(/) Kunhayi v. Bank of Madras (1895) 
19 Mad. 234 ; Official Assignee of Madras 
V. Bamasioami Chetti (1920) 43 Mad, 747; 
o9 I. C. 475. 

ig) Be Bowes (1886) 33 Ch. D. 586. 

(A) Lease v. Martin (1873) L .R. 17 Eq. 
224. 

(i) Misa V. Currie (1876) 1 App. Cas. 
554; London Chartered Bank x. White 
<1879) 4 App. Cas. 413. 

ij) Bank of New South Wales v. 
Coulburn Butter Factory [1902] A. C. 
543 ; Misa v. Currie, sujpra ; Brandao x, 

Barnett (1846) 12 Cl. & F. 787 ; 69 R. R. 
204. 

(A) Solomons X. Bank of England {\^\0) 


13 East, 135; 12 R. R. 341; Locke v. 
Prescott (1863) 32 Beav. 261; 138 R. R. 
733. 

(0 Jeffreys Agra Bank (1866) L. R. 
2 Eq. 674. 

(m) London and County Bank v. Bat- 
cliffe (1881) 6 App. Cas. 722. 

(rt) Cotton L.J. in Stevens v. Biller 
(1883) 25 Ch. Div, 31, 37 ; Emperor v. 
Parakh (1925) 1 Luck. 133 ; 92 I. C. 744 ; 
A. I. R. 1926 Oudh 202 (motor-car 
dealer entrusted witli car for sale com¬ 
mitted no offence by refusing to return the 
car to the Court of Wards, under whose 
management the client’s estate had come, 
without payment of his account). 
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to have a “special property” in the goods consigned to him(o). 
Private instructions to sell oniy in the principal’s name or within fixed 
limits of price will not make him the less a factor or deprive him of his 
claim to lien (p). The secretaries and treasurers of a company, who 
have made advances to the company and incurred expenses and made 
disbursements on behalf of the company in the conduct of its business, 
are not factors, and arc not entitled to any lien on the property of the 
company in their possession {q). Similarly a banian in Calcutta has no 
lien for a general balance of account in the absence of an express con¬ 
tract to that effect (r). Though advances made by a factor for sale 
confer a lien on him, they do not confer upon him the right to sell 
invito domino. To claim such a right there must be an agreement either 
express or to be inferred from the general course of business or from the 
circumstances attending the particular consignment (s). 

Conformably to the principle governing all general liens, a factor’s 
lien, whore it exists, applies only to debts due to the factor in that 
character; it does not extend to “ debts which arise prior to the time 
at which Ids character of factor commences ” (/). But it extends to 
all his lawful claims against the principal as a factor, whether for 
advances, or remuneration, or for losses or liabilities incurred in the 
course of his employment in respect of which he is entitled to be' 
indemnified (#/). 

In order that the lien may attach, the goods must come into the 
possession, actual or constructive (c), of the factor. If, for instance, 
a factor accepts bills on the faith of a consignment of goods which, by 
reason of the bankruptcy of the principal, are never received by him, 
he has no lien on the goods as against the principal’s trustee in bank¬ 
ruptcy (?r). Xor does the lien extend to goods acquired otherwise than 


(o) Baring v. Come (1818) 2 li. iV Aid. 
i:n, jH'r Abl)ott C.-l. at ]>. 143. Holroyd 
J. at p. 148 ; 20 R. K. 383. 

(p) iSlrrnis v, BHUr (1883) 25 Ch. l)iv. 
31, 37. 

(q) In re Bombay i<nw Milh Co. (1880) 
13 Iiom.314. 320. 

(r) Peacock v. Baijnalh (1801) 18 Cal, 
573 ; 1.. H. 18 I. A. 78. 

(■'■) <^<{ffcrbhoy \. Claniciitcorth {\S'X\) 17 
l?oin. 520, 542. 

(/) Houghton v. Mathew.s (1803) 3 U. & 
}\ 485, 488; 7 1!. K. 815, 810. 


(«) iiammomis v. Barclay 2 Knst, 
227, wlu'i'o the principal died during the 
eurreney of certain bills acceptod by the 
factor on the faith of a consignment of 
goods; Drinhcakr v. Coexfu'iH (1775) 
Cowp. 251 (liability incurred by the factor 
as surety for tho principal). 

(r) Bryans v. Si.\' (18^19) 4 M. & ^V. 
775; 51 K. R. 820. And sco 
V. Conip/oir (PKscomptc (1876) 1 Q. B. D. 
700. 

(«') KinlcKb V. Crntj; (1790) 3 T. R. 119, 
783; IR.R, 604. 
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ill his character of a factor (x), or entrusted to him with express direc¬ 
tions or for a special purpose inconsistent with the existence of a general 
lien (y). Instructions to provide, out of the proceeds of a consignment, 
for a bill of exchange drawn by the princijial on the factor in favour of a 
third person will exclude the factor’s general lien unless he pays the bill 
of exchange {z). 
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Wharfingers.— The lien of a wharfinger is, generally speaking, only 
efiective as regards claims against the owner of the goods. He has no 
lien as against a buyer for charges becoming due from the seller after 
he has had notice of the sale (a); and where it was agreed between a 
buyer and seller, before the goods sold came to the hands of the whar¬ 
finger, that the contract of sale should be rescinded, it was held that he 
had no lien as against the seller for a general balance due to him from 
the buyer (6). 

Owners of a screwhouse who have a wharf as an accessory are not 
wharfingers (c). 

Attorneys, —In England a solicitor has a lien on his client’s docu¬ 
ments (not only deeds and law papers) {d) entrusted to him as solici¬ 
tor (e) “ for all taxable costs, charges, and expenses incurred by him 
as solicitor for his client; but he has no lien for ordinary advances 
or loans. His taxable costs, charges, and expenses would include 
money payments which he makes for his client in the course of his 
business, such as counsel’s fees ” (/). Taking a special securit}'- from 


(x) Dixon V. Stansfeld (1850) 10 C. B. 
398 ; 84 R. R. C31 (where a factor insured 
a ship on the principars behalf, it was held 
that his general lien did not extend to the 
policy of insurance). 

[y) Spalding v. Ruding (1843) 6 Beav. 
376 ; 63 R. R. 120 (bill of lading pledged 
to factor for specific amount ); Burn v. 
Broivn (1817) 2 Stark. 272 ; 19 R. R. 719 
(certificate of sliip’s registr}’’ entrusted to 
factor for the purpose of paying duties at 
custom-house). 

(2) Frith V. Forbes (1862) 4 De G. F. & 
J. 409 ; 135 R. R. 217; Colvin v. Harlivell 
(1837) 5 Cl. & F. 484. 

(a) Barry v. Longmore (1840) 12 A. & E. 
639; 54R. R. 654. 


(6) Richardson v. Goss (1802) 3 B. & P. 
119; 6 R. R. 727. 

(c) Miller V. Nasmyth's Patent Press 
Co. (1882) 8 Cal. 312. 

(<■/) K.g., cheques : General Share Trust 
Co. V. Chapman {IS-Q) 1 C. P. D. 771. 

(e) Sheffield v. Eden (1878) 10 Ch. Div. 
291 (solicitor mortgagee has no lien on 
mortgage deed for costs of mortgage; 
hero the deed is not the client's property 
at all); Champernown v. Scott (1821) 6 
Mad. 92 ; 22 R. R. 248; 13 Enc. Laws 
of Engl.,2nd ed., 494, s.r. Solicitor, which 
see for details of English practice on the 
subject. 

(/) Lindley L.J,, Re Taylor, Stilonan, 
and Underwood [1891] 1 Ch. 590, 596; 
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the client is not necessarily an abandonment of the general lien, but it 
will be so if the circumstances are inconsistent with the continuance of 
the lien, and if the solicitor does not expressly reserve his lien an inten¬ 
tion to waive it will generally be inferred, having regard to the solicitor’s 
duty to give his client full information ((/). 

A solicitor who is discharged by his client holds the papers en¬ 
trusted to him subject to his lien for costs ; and the lien extends also to 
translations of docuiuents made by the Court’s translator at his 
expense {h). If, however, a solicitor discharges himself (f), he is not, 
according to Englisli law, entitled to a lien, and the same law applies 
in India. Sec. 1 saves usages and customs of trade not inconsistent 


with the provisions of this Act. and the usage of trade of attorneys 
sanctioned by English law is not inconsistent with this section. Apply¬ 


ing this reasoning, it was held by the Calcutta High Court that a 


dissolution of a firm of solicitors operates as a discharge of the client 
who employs them, and the attorneys are not entitled to retain the 
papers until their costs are paid ( j). 


4 

The kinds of lien dealt with in this Act are as follows : — 


(1) Lien of finder of goods (s. 1G8, p. 535, above); 

(2) Particular lien of bailees (s. 170, p. 536, above); 

(3) General lien of bankers, factors, wharfingers, High Coiurt 
attorneys and policy-brokers (s. 171, p. 5*11, above); 

(4) Lien of pawnees (ss. 173, 171, pp. 514, 545, below); and 

(5) Lien of agents (s. 221, j). 618, below); 

Some further comments with regard to liens, general and particular, 
of agents and sub-agents, and to the modes in which such liens may be 
extinguished or lost, will bo found at pp. 618—623, jmst. 


As to lien of railway administration, see 


Pailwavs Act IX of 1890, 




'■ all such claims n<;ainst the client as th 
taxiiijT master has to eonsKler,’’ pc 
Kay L.J., at p. 5!)!!. 

id) at pp. 5117, 0(11 : He iiomjla 
Norman «(• Co. (ISltS) 1 (’h. H»!». Tlj 
leadinrr earlier authorities are ComU \ 
Simpson (ISOil) 10 Yes. 275; 10 R. R 
181, and Sitnn.son v. lilahfock (ISRl) 
iM. iV S. 535 ; 14 It. R. 525. 

{h) liai hisserhai v. Narranji (1S80) 


Itom. 353. 

(/) An attorney who deelines to act 
further for a elient unless costs already 
inennvd arc paiil discl\aigcs himself: 
Jiasanta Kumar y. Kusum A’tOHur (1902) 
4 C. W. N. 707 ; Atool ChnmJra Mukerjec 
V. Shoshec Hhusaii (1904) 6 C. W. N. 215. 

(j) He MeCorkimhk (1880) 6 Cal. 1, 
followinji AV d/oss (1860) L. R. 2 Eq. 345. 
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The sections of the Indian Contract Act relating to lien are not Ss. 
exhaustive, and do not negative the existence of lien in cases not speci- 
fied therein. On general principles, and in the absence of any direct 
provision to the contrary, an arbitrator has a lien on his award for the 
payment of his reasonable charges (k). 

Bailments of Pledges. 

172. —^The bailment of goods as security for payment 

“ Pledge,” “ paw- ^ performance of a promise is 

called “pledge.” The bailor is in this case 

called the “ pawnor.” The bailee is called 
the “ pawnee.’ ’ 

[Bankers, by agreement with a customer wlio has purchased goods to be 
paid for by drafts in the usual manner, honour the drafts and receive and 
store the goods, the customer taking delivery and paying for the goods 
taken from time to time. As to any goods remaining in the bank’s custody 
unpaid for, the bank is a pawnee and not a mere bailee, and has the right of 
sale given by s. 176] (/). * 

The section affirms the Common Law. The bailee under a contract 
of pledge does not become owner, but, as having possession and right to 
possess, he is said to have a special property (m). Any kind of goods, 
documents, or valuable things of a personal nature may be pledged {n). 

Delivery is necessary to complete a pledge ; it may be actual or con¬ 
structive, and it is sufficient if the thing pledged is delivered under 
the contract within a reasonable time of the lender’s advance being 
made (o). Government promissory notes may be pledged, but this 
must be done as required by statute by endorsement and delivery (p). 

The rules of delivery and the like which are generally applicable to 


{k) In re Cyril Kirkpairick Pimj. 

Rec. no. 22. The analogy between a 
seller of goods and an arbitrator suggested 
by Roe C. J., to bring the arbitrator’s case 
within s. 95 of the Act, seems to be far* 
fetched. 

{1) Alliance Bank of Simla Gliamandi 
LaUJaini Lai (1927) 8 Lah. 373; 101 
I. C. 725; A. I. R. 1927 Lah. 408. The 
right must, of course, be exercised 
regularly with proper demand and 
notice, as mentioned below under that 
section. 


(w) See per Bowen L.J., Ex parte 
Hubbard (1886) 17 Q. B. DJv. at p. 698. 

(«) 10 Enc. Laws of Engl., 2nd ed., 642, 
citing Story. 

(o) Hilton V. Tucker (1888) 39 Ch. I). 
669; Jyoii Prakash v. Mukli Prakash 
(1917) 22 C. W. N. 297. 

ip) lyoti Prakash v. Mukti Prakash 
(1917) 22 C. W. K 297. See also 
Neckram Dobay v. Bank of Bengal (1891) 
19 Cal. 322 ; L. R. 19 I. A. 60, a case of 
pledge of Government securities. 
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172,173. 


bailments are applicable here. A pawnee may redeliver the goods to 
the pawnor for a limited purpose without thereby losing his rights 
under the contract of pledge, as for the purpose of enabling the pledgor 
to sell the goods on the pledgee’s behalf ((/). If the pawnee, however, 
abuses his authority in such a case by selling or pledging afresh on his 
own account to a third person wlio gives value in good faith, the 
pawnee is not entitled to the goods as against that person, who has 
received possession from an owner lawfully in possession, though 
using liis possession fraudulently (r). 

According to mercantile usage found to obtain in the city of 
Amritsar, if a person leaves goods with another and then borrows 
money from him, the loan is to be understood to be made on the 
security of the goods, so that if the loan is not repaid the creditor may 
sell the goods and appropriate the proceeds of the sale towards his 


d(‘bt (.S’). 

It is clear from the definition of " bailment ” (s. 148 above) that 
there can be no ]>ledge of goods uidess there is an actual delivery of 
the goods. A loan, however, may be secured by a hypothecation of 
goods. Such a transaction does not require delivery of goods for its 
validity; nor can it be saitl to be prohibited by the Contract Act 
because the Act contains provisions for bailments of pledges and none 
for hypothecation of goods (/). 


173.—The ])awnee may retain the goods pledged, not 
i^nvncr's foT payment of the debt or the perform- 

anee of tlic promise, but for the interest of 
tlie debt, aiul all necessary expenses incurred by him in 
i‘es])Gct of tlic ])ossession or for tlie preservation of the goods 
pledged. 


The pawn(‘e inaki's himsulf a wrongilocr if he persists in holding 
the goods after tender of all that is due. In tliat event his “ special 
property ” is determined hy his wrongful refusal of a tender properly 
made, and the. ])awnor can recover tlie goods (u). 


(7) SorUi-WcsIcrn Sou 

iV Mfinlouahls [ISH'i] A. I’. 50. 

(r) I^dhcorf,' V. f.uirson (ISSU) 5 Q. U. 1). 
L'84. 

(n) Pirlhi Mai v. O’.i/u* Salh (IS80) 
Piiiij. Kcc. no. 54. 


to llarijnuta v. .ImU/t .\ d/A(UH8) 

'22 C. \V. N. 75S: 44 1. C. 2\\. 

(») Sot til'll law. StN.' the Judicial 
Coinmittoe per l.onl Macnaghton, Bank 
of A’((r Sotilh Wales v. O'Connor (1880) 
14 App. Ca. 
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174. The pawnee shall not, in the absence of a contract 


Pawnee not to that effect, retain the goods pledged for 

retain for debt or ^ . ,, , , ® 

promise other than 0.6 ot OT proHiise Other than the debt or 


goods pledged. P^^Riise for which they are pledged : but such 

fareoSequent contract, in the absence of anything to the 
advances. Contrary, shall be presumed in regard to 

subsequent advances made by the pawnee. 


This section does not appear to need any comment, except that 
the presumption mentioned at the end does not apply to advances 
made on a new and diSerent security (v). 


175. The pawnee is entitled to receive from the 
astoTnaordlntry extraordinary expenses incurred by 

expenses incurred, him for the preservation of the goods pledged. 

“Receive.”— Note that the word is not “retain,” as in the two 
preceding sections, but “ receive.” A pawnee has, therefore, no right 
of lien for “ extraordinary ” expenses, as he has in the case of “ neces¬ 
sary expenses (s. 173), but has only a right of action in respect of 
them. As an example of the expenses contemplated by this section. 
Dr. Whitley Stokes (in The Anglo-Indian Codes ”) suggests “ the 
cost of curing a pawned horse which meets with an injury by accident.” 
There does not appear to be any distinct English authority. See, 
however, Kent’s Commentaries, ii. 579. 


176. 


-If the pawnor makes default in payment of the 

Pawnee’s right performance, at the stipulated time 

where pawnor of the promise, ui respect of which the eoods 

makes default. ^ ^ ® 

were pledged, the pawnee may bring a suit 
against the pawnor upon the debt or promise, and retain the 
goods pledged as a collateral security; or he may seU the 
thing pledged, on giving the pawnor reasonable notice of the 
sale. 

If the proceeds of such sale are less than the amount due 
in respect of the debt or promise, the pawnor is stdl liable to 


(v) Cowa^ji V. Official Assignee (1928) 30 Bom. L. R. 1310; 115 I. C. 389* 
A. I. R. 1928 Bom. 545. 


T.C. 



Ss. 

174-176. 
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S.176. pay the balance. If the proceeds of the sale are greater than 

the amount so due, the pawnee shall pay over the surplus to 
the pawnor. 

Pawnee’s rights—The substance of this section is familiar and 
well settled English law. It is sufficient to cite one or two modern 
dicta. “ A contract of pledge carries with it the implication that the 
security may be made available to satisfy the obligation, and enables 
the pledgee in possession (though he has not the general property in the 
thing pledged, but a special property only) to sell on default in payment 
and after notice to the pledgor) although the pledgor may redeem at any 
moment up to sale ” (w). After sale it is the pawnee’s ordinary right 
“ to recover the balance of the loan unsatisfied on the sale of the 
pledge ” (x). 

Where no time is originally stipulated for payment, it seems that 
“ tlie debtor is not in default until notice is given by the creditor that 
he requires payment on a certain day, and that day is past. The debtor 
is then in defatdt, and is in the same position as if a day for repayment 
had been fixed in the original contract ” (y). 

It must be observed that the contract of pledge differs essentially 
from that of mortgage. A mortgagee does acquire general property in 
the thing mortgaged, subject to the mortgagor’s right to redeem. Fore¬ 
closure is a judicial determination of a defaulting mortgagor’s right, 
whereby the mortgagee's property becomes absolute. A pawnee, not 
being the legal owner, is not entitled to foreclose, but has only power to 
sell (:); and authorities on mortgage transactions are to be applied to 
cases of pledge, if at all, only with great caution. 

“May sell the thing pledged.”— The power conferred on the 
pledgee under this section to sell the property without reference to 
the Court does not take away his right to sue the pawnor on the debt 
or bring a suit for the sale of the property pledged to him (a). There 
is nothing in the Act to forbid the pawnee from buying the thing 

(w) Cotton L.J. in He Morrit (1886) (:) Carter v. ll'nl-f (1877) 4 Ch. D. 605. 

18 Q. B. Div. 222, 232. (o) Mahalinga Xadar v. Gmajxithi 

(x) Jones V. Marshall (1880) 24 Q. B. Subbien (1902) 27 Mad.628; XimChami 

D. 269, 271. V. JagabunJhu (1894) 22 Cal. 21; Jyoti 

(y) Note to Law Journal report of Pijrol Prakash v. Mukii Prak-ash (1917) 22 
V. Cnbley (1864) 16 C. B. N. S. 702 ; 33 C. \V. N. 297 ; 33 I. C. 891; Debidin v. 
L. .1. C. P. 134, 130 ; 137 R. R. 726. Qaya Pershad, not® (d), below. 
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pledged at tte sale, thougli he cannot sell to himself. But it has been 
held by the Judicial Committee that a sale by the pawnee to himself, 
though unauthorised, does not put an end to the contract of pledge, so 
as to entitle the pawnor to have back the thing pledged without pay¬ 
ment of the debt secured by it (b). From this point of view it would 
seem that a sale by a pawnee to himself is not an act “ inconsistent 
with the conditions of the bailment ” within the meaning of s. 153 
(p. 525, above), so as to entitle the pawnor to avoid the contract of 

pledge at his option, but is on the same footing as a premature sale 
(see the commentary on that section). 


Reasonable notice of sale. —It is not necessary that the notice 
under this section should state the date, time or place of the intended 
sale. A notice by the pledgee to the pawnor that unless the latter 
redeems the articles pledged within a fortnight, the pledgee will sell 
them is good notice, though the pledgee may not sell the goods until 
some days after the expiration of the fortnight (c). 


nitation.— The period of limitation for a suit on the loan is that 
prescribed by the Limitation Act, Sched. II., art. 57, that is, three years 
from the date of the loan, whether the suit be to recover the original 
amount of the loan, or to recover the balance after sale of the thing 
pledged (d). And if the suit be in respect of a promise, the period is 
three years from the breach of the promise under art. 115 of the same 


Act. And where the suit is for the sale of the property pledged, the 

period of limitation is six years from the date of the pledge under 
art. 120 of that Act (e). 


Ss. 

176,177. 


177.—If 

Defaulting paw¬ 
nor’s right to re¬ 
deem. 


a time is stipulated for the payment of the 
debt, or performance of the promise, for 
which the pledge is made, and the pawnor 
makes default in payment of the debt or 


(6) Neckram v. Bank of Bengal (1891) 
19 Cal. 322, 333 ; L. R. 19 I. A. 60, 

(c) Kunj Behari Lai y. Bhargava Com- 
mercial Bank (1918) 40 All. 522; 451. C. 
462. A pledgee entitled to sell is not 
bound to sell within any particular 
time : Kesarimal v. Oundabatkula Surya- 
narayajuimurty, 114 I. C. 820; A. I. R, 
1928 Mad. 1022. 


(d) Saiyid Ali Khan v. Debi Prasad 
(1901) 24 All. 251; Yellappa v. Desa- 
yappa (1906) 30 Bom. 218 ; Dowlai Ram 
V. Jixvan Mai (1881) Punj. Rec. no. 116 ; 
Dehidin v. Oaya Pershad, 104 I. C. 640; 
A. 1. R. 1927 Nag. 346. 

(fi) Mahalinga Nadar v. Oanapatki 
Subbien (1902) 27 Mad. 528, per Sub- 
rahmania Ayyar and Benson JJ, 

35—2 
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177, 178. 


performance of the promise at the stipulated time, he may 
redeem the goods pledged at any subsequent time before the 
actual sale of them; but he must, in that case, pay, in 
addition, any expenses which have arisen from his default. 

This is supplemental to the foregoing section, and requires no 
further explanation. 

Limitation.—The period for a suit against a pawnee to recover the 
thing pledged is thirty years from the date of the pawn. See Limitation 
Act, Sell. I., art. 145. 

178.—Where a mercantile agent is, \vith the consent of 

the owner, in possession of goods or the 

r intno^rao^tft documents of title to goods, any pledge made 

by him, when acting in the ordinary course 
of business of a mercantile agent, shall be as valid as if he 
were expressly authorised by the owner of the goods to 
make the same ; provided that the pawnee acts in good 
faith, and has not at the time of the pledge notice that the 
pawnor has not authority to pledge. 

Explanation—In this section the expressions “ mercantile 
agent” and “documents of title” shall have the meanings 
assigned to them in the Indian Sale of Goods Act, 1930. 

This section is the counterpart of the second paragraph of s. 27 
of the Indian Sale of Goods Act, 1930, which relates to sales. 

Original s. 178.—S. 108 of the Contract Act, now superseded by 
ss. 27-30 of the Indian Sale of Goods Act, 1930, related to the sale of 
goods by a person other than the owner thereof. The original s. 178 
of the Contract Act dealt with the pledge of goods by a person other 
than the owner thereof. That section has been repealed and the 
subject-matter of the section is now spread over the present s. 178 and 
s. 178A of the Contract Act and s. 30 of the Indian Sale of Goods Act. 
The present s. 178 and s. 178A were inserted by the Indian Contract 
(Amendment) Act, 1930, which came into force on the 1st July, 1930. 

Davies J. ilissenteil, that art. 57 merely auxiliary to the right to proceed 

applied, on the ground that tl»e right to against the debtor personally, 
juoceed against tho property pledged was 
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The original s. 178 read as follows 

A person who is in possession of any goods, or of any bill 

of lading, dock-warrant, warehouse-keeper’s certificate, wharfinger’s 

certificate, or warrant or order for defivery, or any other document of 

title to goods, may make a valid pledge of such goods or documents : 

Provided that the pawnee acts in good faith and imder circumstances 

which am not such as to raise a reasonable presumption that the 
pawnor is acting improperly : 

‘ Provided also that such goods or documents have not been 
obtamed from the lawful owner or from any person in lawful custody 
of them, by means of an ofEence or fraud/’ 


S. 178. 


Indian Factors Acts. —The law in force in British India before 1872 
was contained in the Indian Factors Act XIII of 1840 and XX of 
1844, the first of which extended to British India the provisions of 

4 Geo. IV. c. 83, as amended by 6 Geo. IV. c. 94, and the second those of 

5 & 6 Viet. c. 39. The Indian Factors Acts were repealed by the Con¬ 
tract Act. As to the old ss. 108 and 178 the Judicial Committee said : 

Ss. 108 and 178, though they very possibly extend, at least cover the 
same groimd as the provisions of the Indian Act XX of 1844 ” (f). 


Pledge by mercantile agent.— By s. 2 of the Indian Sale of Goods 
Act, sub-sec. (9), “mercantile agent” means a mercantile agent 
havmg m the customary course of business as such agent authority 
either to deal goods or to consign goods for the purpose of sale or to 
buy goods or to raise money on the security of goods. This definition 
has been taken from the English Factors Act, 1889, s. 1. 

Under the old s. 178 any person “ in possession ” of goods or the 
documents of title to goods may make a valid pledge of the goods or 
document subject to the conidtions laid down in that section. The 


lan^age of that section was very wide and it appeared capable of 
giving efiect to pledges made by persons who were in temporary 
possession of goods or documents of title without having either the 
real or apparent authority of mercantitle agents, and indeed without 


being agents of any kind. The Courts endeavoured to keep the results 
within tolerable bounds by putting a strict construction on the word 
“ possession,” but this was only a partial remedy. By the present 


(/) Smndas v. S. Amerchand cfc Co. (1916) L. E. 43 I. A. 164 168-169 • 40 
Bom. 630, 634 ; 35 I. 0. 954. 
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section the statutory power to pledge goods or documents of title is 
confined to mercantile agents, being such as in the customary course 
of their business have authority to deal with goods. Other cases in 
which a person other than the owner of the goods may make a valid 
pledge are dealt with in s. 178A below and in s. 30 of the Indian Sale 
of Goods Act considered below. The result is that a valid pledge can 
no longer be made by any person “ in possession ” of goods. It can 
only be made by a mercantile agent as provided in s. 178, or by a 
person who has obtained possession of the goods under a contract 


voidable under s. 19 or s. 19A of the Act as provided in s. 178 a, or by 
a seller or by a buyer in possession of goods after sale as provided in 

s. 30 of the Indian Sale of Goods Act. 

The word “ possession ” in the old s. 178 was held to mean 
juridical possession. At the same time there were cases in which it 
was said that there was nothing in the language of the section to 


warrant such a limitation. Decisions luider the old section may be 
divided into five groups according to the character of the pledgor’s 
possession, namely:— 

(1) Pledge by a conunission agent employed to sell goods (jf), or 

by a broker employed to sell goods on jangad terms {h). 

(2) Pledge by a seller who has been left in possession of the goods 

sold (i). 


(3) Pledge by a person in bare custody of goods, e.g.^ by a ser¬ 

vant (j), or by a wife (A*), or by a hirer of goods (/), or by a 
gratuitous bailee (/«). 

(4) Pledge by a person who has agreed to buy goods under a hire- 

purchase agi’eement and who has not made default in pay¬ 


ment of the instalments (n). 


{g) Seshappier v. Siibramania (1910) 40 
Mad.078; 34 1. C.761. Sec also iVo/w/Zti 
Ktimar Bose v. NuboKishorc Bat 

23 C. W. N. 907 ; 64 T. C. 224; King Em- 
perorv. Nga Po C/i/V (1023) 1 Hung. 190; 
74 I. C. 1050 : A. I. R. 1023 Rang. 227. 

(/i) Diirgobai v. Samsralibni (1026) 31 
Bom. L. R.414; 118 I. C. 700. 

(i) Ilaji Bahimbnx v. Central Batik of 
India, Lt<L (1928) 60 Cal. 307 ; 110 I. C. 
23. 

{j) Biddomoye Dabee v. Sittaram (1878) 


4 Cal. 497. 

(il) Scager v. Ilukma Kessa (1900) 24 
Bom. 468. 

(/) Xaganada v. Bappu (1003) 27 Mad. 
424. 

(Hi) Gupta V. 

(1021) 46 Mad. 173; 70 I. 0. 448; 
A. T. R. 1022 Mad. 44. 

(?)) Abdul Ha^san Khan v. Bang* Lai 
(1002) Buuj, Reo. no. 34, But soo Leon 
Saiiholk V. A. r. Seync d- Bras, (1918) 23 
C. \Y. N. 362; 501.0.470. 
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(5) Pledge by a person entrusted with goods for a specific pur¬ 
pose (o). 

(1) A commission agent or broker may make a valid pledge of the 
goods under the old as well as the present section. 

(2) A seller left in possession of goods may make a valid pledge 

under the old section as well as under s. 30 of the Indian Sale of Goods 
Act. 

(3) A person in bare custody of goods may not make a valid pledge 
either under the old or the present section. 

(4) A hirer under a hire-purchase agreement who has entered 
into a binding agreement to buy goods may make a valid pledge under 
the old as well as the present section. See notes below, “ Seller or 
buyer in possession after sale.” 

(5) A person entrusted with goods for a specific purpose may not 
make a valid pledge either under the old or the present section. 

Antecedent debt.— Under the English Factors Act of 1842, a 
pledge by an agent entrusted with the possession of goods to secure an 
antecedent debt did not come wit hin the protection of the Act j 
and the same law was extended to this coimtry by the Indian Factors 
Act XX of 1844. The present section seems to protect a pledge for an 
antecedent debt as well as a pledge for an advance made specifically 
upon it. See English Factors Act, 1889, s. 4. 

Good faith. —To validate a pledge by a mercantile agent the 
pledgee must have acted in good faith and must not have at the time 
of the pledge notice that the pawnor had no authority to pledge the 
goods. The onus of proving both these facts rests upon the person 
disputing the validity of the pledge. Under s. 3, cl. 20, of the General 
Clauses Act, 1897, a thing is to be deemed done in good faith where it 
is in fact done honestly whether it is done negligently or not. Gross 
negligence may be evidence of bad faith, but it is not the same thing 
and does not entail the same consequence (p). 

Notice. —The term notice ” in this section includes both express 
and constructive notice. 


(o) Ramasami Qwpta v. Kamalammal 
(1921) 46 Mad. 173; 70 I. C. 448; 
A. I. R. 1922 Mad. 44. 

(T)) See Jones v. Gordon (1877) 2 App. 
Gas, 616, at p. 629. Cases under the 


Indian Factors Act, 1842 : Qobind 
Chunder Sein v. Ryan (1861) 9 M. 1. A. 
140; 1 W. R. 43, P. C.; Jonmenjoy v. 
Watson (1884) 10 Cal. 910; L. R. 11 

I. A. 94. 


S. 178. 


4 
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■Pledge by co-owner in possession.—One of several joint owners of 
goods in sole possession thereof with the consent of the rest may 
make a valid pledge of the goods ( 5 ). Compare Indian Sale of Goods 

Act, s. 28. 


Seller or buyer in possession after sale.—Besides the cases men¬ 
tioned above there are two other cases in which a person who is not the 
ower of goods may make a valic? pledge thereof, namely, a seller left 
in possession after sale, and a buyer to whom possession has been 
delivered before payment of the price. These cases have been pro¬ 
vided for in s. 30 of the Indian Sale of Goods Act, 1930, which is a 
reproduction of s. 25 of the English Sale of Goods Act, 1893. S. 30 

of the Indian Sale of Goods Act is as follows ; 

“ (1) Where a person, having sold goods, continues or is in 

possession of the goods or of the documents of title to the goods, the 
delivery or transfer by that person or by a mercantile agent acting for 
him, of the goods or documents of title under any sale, pledge or other 
disposition thereof to any person receiving the same in good faith and 
without notice of the previous sale shall have the same effect as if the 
person making the delivery or transfer were expressly authorised by 

the owner of the goods to make the same. 

“ (2) Where a person, having bought or agreed to buy goods, 
obtains, with the consent of the seller, possession of the goods or the 
documents of title to the goods, the delivery or transfer by that person 
or by a mercantile agent acting for him, of the goods or documents of 


title under any sale, pledge or other disposition thereof to any person 
receiving the same in good faith and without notice of any lien or other 
right of the original seller in respect of the goods shall have effect as if 
such lieu or right did not exist.” 

The above section provides not only for a salcj by a buyer or seller 
in possession, but also for a pledge, mortgage or other disposition of 
goods. It was intended at one time to transfer so much of that section 
as relates to pledge to the present chapter, but it was not done as 
separate legislation codifying the law as to pledge, mortgage and 
hypothecation of goods is in contemplation. 

Pledge by seller remai)ii)ig in possession ,—The following are illus¬ 
trations of a pledge by a seller left in possession of the goods sold :— 
(a) B. buys goods from A., pays for them, but leaves the goods in 


{q) Shadi l^am v. Mahtab Chand (1S95) Punj. Roc. uo. 1. 
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the possession of A. A. then pledges the goods with* C. who , S. 178. 
has no notice of the sale to B. The pledge is valid. 

(b) A. sells 100 cases of cutlery to B. under an agreement made in 
July, 1927, that payment should be made within five months 
from the date of the agreement and delivery should be taken 
within that time, the goods remaining in the meanwhile in 
A.'s godown free of rent. In August, 1927, A. pledges the 
goods with C. who has no notice of the sale to B. The pledge 
to C. is valid (r). 

Pledge by buyer obtaining possession, —Sect. 30 (2) of the Indian 
Sale of Goods Act validates a pledge not only by a person who has 
bought goods but also by one who has agreed to buy them. The hirer 
imder a hire-purchase agreement is not a person who has agreed to buy 
goods within the meaning of this section unless he is under a binding 
agreement to buy them. An option to buy will not suffice ( 5 ). 

Competition between prior mortgagee and subsequent pledgee. —A. 

mortgages certain goods to B., the mortgage not being accompanied 
with possession (^). Afterwards A. pledges the goods with C. The 
pledge to C. is not invalid, and C. has a priority over B. (a). 

Documents of title to goods. —By sec. 2, sub-s. (4), of the Indian 
Sale of Goods Act, 1930, “ documents of title to goods ” includes a bill 
of lading, dock-warrant, warehouse-keeper’s certificate, wharfinger’s 
certificate, railway receipt, warrant or order for the delivery of goods, 
and any other document used in the ordinary course of business as 
proof of the possession or control of goods, or authorising or purporting 
to authorise, either by endorsement or by delivery, the possessor of 
the document to transfer or receive goods thereby represented. Share 
' certificates are not documents of title to goods within the meaning of 

4 

this section (v), nor cash receipts given in place of delivery orders (w). 

(r) Haji Bahimbux v. Central Bank of Damodar v. Atmaran (1906) 8 Bom. L. R. 

India, Ltd, (1928) 56 Cal. 367 ; 119 I. 0. 344. 

23, a case under the old 8. 178. («) Chummun Khan v. Mody (1874) 

(s) Belsize. Motor Supply Co. v. Cox Punj. Rec. no. 70. 

(1914) 1 K. B. 244. (v) LalU Mohan v. Haridas (1916) 24 

{t) A mortgage of movable property, Cal. L. J. 335; 37 I. C, 707. 
although not accompanied by possession, (w) Kemp v. Falk (1882) 7 App. Cas. 
is valid in India : Shrish Chandra Roy v. 573, at p. 585. 

Mungri Bewa (1904) 9 C. W. N. 14; 
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178,178A. 


Revocation of authority of mercantile agent.—A pledge by a 
mercantile agent, though made after the revocation of his authority, is 
valid, provided the pledgee has not at the time of the pledge notice of 
such revocation (x). 


178A.—When the pawior has obtained possession of 

the goods pledged by him imder a contract 
Pledge by ]>er- voidable uiideT sectioii 19 or 19 a, but the 

.son 111 possession ^ 

uiuiei' voidiibie coiitiact has iiot been rescinded at the time 

contract. 

of the pledge, the pawnee acquires a good 
title to the goods, provided he acts in good faith and without 
notice of the pawnor's defect of title. 

This section is the counterpart of s. 29 of the Indian Sale of 
Goods Act, 1930. That section is based on s. 23 of the English Sale of 
Goods Act, 1893. 

Pledge by person in possession under voidable contract.—A person 
may obtain possession of goods under a contract which is voidable at 
the option of the lawful owner on the ground of fra\ul, misrepresenta¬ 
tion or coercion (s. 19), or on the ground of undue influence (s. 19A). 
Possession so obtained is not by free consent as defined in s. 14 of the 
Act. It is nevertheless possession by consent, and the person in 
]iosscssion may make a valid pledge of the goods, provided the con¬ 
tract lias not been rescinded at the time of the pledge. There is in 
such a ease a de facto contract, though voidable on the ground of fraud 
and the like. It is, liowever, difierent if there is no real consent, as 
where goods have been obtained by means of theft as defined in s. 378 
of the Indian Penal Code. A thief has no title and can give none. 

AVhere goods have been obtained by fraud the person who has so 
obtained may either liavc no title at all, or a voidable title, according 
to tlie nature of the transaction. If the natiue of the fraud is such that 
tliere never was a contract between the parties, the person who so 
obtains the goods lias no title and can give none. Thus if A. represents 
to B. that lie is acting as agent for C,, and B. relying on that repre¬ 
sentation delivers goods to A. as buyer, there is not a voidable contract 
between A. and B., but no contract at all. No property passes to A., 


(x‘) Seo Englisli Euctors Act, 1889, s. 
Tv. It. 


2 (2). niul Moody v. PaUmaU (1917) 33 Times 


PLEDGE BY PERSON IN POSSESSION, 
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and he can neither make a valid sale [y) nor a valid pledge. This is 
really a case of a fundamental error as to the person with whom one is 
contracting. There is no real consent and no contract; there is only 
an ofier on B.’s part to the person with whom alone he means to deal 
and thinks he is dealing: See note under s. 13, p. 88, above, Error 
as to the person of the other party.” But if a person buys goods with 
the intention of not paying for them, there is consent, though not free, 
and a contract, though voidable [z), and he may make a valid pledge or 
sale of the goods while the contract is still subsisting (a), though the 
fraud may amoimt to the oflEence of cheating, as defined in s. 415 of 
the Indian Penal Code. This was not so under the old s. 178. Under 
that section a person who obtained possession of goods “ by means of 
an offence or fraud ” could not make a valid pledge. Under the 
present section a person who obtains possession of the goods under a 
contract voidable under s. 19 or s. 19A may make a valid pledge 
though the transaction may amount to an offence or fraud. 

Good faith. —See note under s. 178. 

Notice. —See note under s. 178. 


179.—Where a person pledges goods in which he has 
Pledge where Only a limited interest, the pledge is vahd to 

pawnor has only ., . j. j? j.i . • j. r 

a limited interest, the extent 01 that mtercst. 

This must be taken as subject to the operation of the foregoing 
section. In those cases where a pledge which otherwise would not be 
vahd is made valid by s. 178, it does not matter whether the pawnor 
has any interest of his own or not. The present section appUes to 
other cases where the pawnor has possession and some interest, but not 
the whole interest, in the goods ; and where it apphes, it is immaterial 
that the pawnee had not notice of the pawnor’s limited interest (6). 
Probably it does not apply to a case in which he is not entitled to possess 
the thing in his own right, but has obtained or been entrusted with 
possession for some special and limited purpose, and pledges the thing 
for his own purposes (c). In such a case the attempted pledge is, 


{y) Hardman v. Booth (1863) 32 L. J. 672, 705. 

Ex. 105. {^) Long settled law : Hoare v. Parker 

(z) Clough V, Jjond. db N.W* By- Co. (1788) 2 T. R. 376 ; 1 R. R. 500. 

(1871) L. R. 7 Ex. 26. (c) Nyberg v. Handdaar [1892] 2 Q. B. 

(o) Croft V, I/umley (1858) 6 H. L. C. 202. 


Ss. 

178A, 179. 
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according to English authority, wholly inoperative, and then the 
pawnee has no defence against an action by the person having the 
better title to possess. The true scope of the section has been thus 
defined by Scott C.J., “ Section 179 does not limit the scope of section 
178, but saves a pledge to the extent of the pledgee’s own interest 
notwithstanding tlie presence of invalidating conditions falling under 
one of the provisions to s. 178. In other words, whenever he has an 
interest, the person in possession of the goods or documents has un¬ 
conditional authority to charge at least that interest ” (d). 


jSuiis hy Bailees or Bailors against Wrong-doers, 

180.—If a third person wrongfully deprives the bailee 

Suit bv biiior possession of the goods bailed, 

01 bailee against or docs them any iniury, the bailee is entitled 

wrong-doer. a v 


to use such remedies as the owner might 
have used in the like case if no bailment had been made ; and 
either the bailor or the bailee may bring a suit against a third 
person for such deprivation or injury. 


Under the old Common Law procediuc a bailor could not bring an 
action of trespass, trover, or detinue (these actions being founded either 
on actual possession or on the immediate right to possess), unless the 
bailment was revocable at his pleasure either imconditionally or on a 
condition which he might satisfy at will (w). An owner not entitled to 
immediate possession could have only a special action on the case (a:). 
The bailee could and can always sue a wrong-doer ; and his right does 
not, as once supposed by some authorities, depend on his being answer- 


able over to the bailor (y). The distinctions which turn merely on the 
form of action available liave ceased to be important in England, and 


W(*re never generally applicable in India. 


The section is hardly likely to present any ditliculty in practice. 
A. lca\es an elephant in charge of B. C. wrongfully takes away the 
elepliant from B. B. may sue C. for possession of the elepliant {z). 


(d) Lakhamscy IauUki <t* Co. v. Lnk- 
)nichnnd (1918) 42 Bom. 205; 10 1. C. 
148, doubted in Haji Jiahimbux v. C\iitral 
Bank of India, iMl. (1928) 50 Oal. 307, 
:m7-388; 119 I. C. 23. We jaefer the 
yiow taken in Ijakhamsey Ladha 
y, hikmichiinl. 


(w) Sir K. S. Wriglit in I'ollock nud 
Wright on Possession, ltit>. 

(.T) Mean V. L. .(• i'. )r. H. (1802) 11 
V. B. X. S. SoO ; 182 K. K. 778. 
in) The" iriHl:/irW”[l>)02]P.42C.A. 
(--) l!imnalh v. 7’iV<im6(ir (1910) 43 Cal. 
733,741-742; 31 I. C. 430. 


AGENCY. 


557 


181. 


Whatever is obtained by way of relief or com- 


Apportioumeiit 
of relief or com¬ 
pensation obtained 
by such .suits. 


pensation in any such suit shall, as between 
the bailor and the bailee, be dealt with 
according to their respective interests. 


In other words, it does not matter which of them recovers first, or 
whether one sues or both. Of course the defendant cannot be liable in 
all for more than the value of the goods, and special damages, if any. 


Ss. 

181,182. 


CHAPTER X. 


IS 


Agency. 

[In the commentary on this chapter “ Story on Agency ” 
referred to as S. A.] 

Appointment and Authority of Agents, 

182.—An “ agent ” is a person employed to do any act 

“ A-rcnt ” and another or to represent another in dealings 
“principal” de- with third persons. The person for whom 

fined. . 

such act IS done, or who is so represented, is 
called the “ principal.” 

Nature of agency in general* —The law stated in the introductory 
group of sections (182—189) under this heading is too elementary to 
need much exposition. The-eaaentiaLpQint^ahout.an agent’s position 
is his power of Tpakjng answerable ..to third persons. A 

person does not become an agent on behaK of another merely because / 
he gives him advice in matters of business (a). 

Agency sometimes has to be distinguished from facts more or less 
resembling it. 

The legal relation between a merchant in one country and a com¬ 
mission agent in another is that of principal and agent, and not seller 
and buyer, though this is consistent with the agent and principal, when 
the agent consigns the goods to the principal, being in a relation like 
that of seller and buyer for some purposes (6). A merchant, therefore, 
in this country who orders out goods through a firm of commission 
agents in Europe cannot hold the firm liable as if they were vendors for 


(o) Mohesh Chandra Bosu v. Radha 
Kiskore Bhattackerjee (1908) 12 C. W. N. 
28, 32. 


(6) Ireland v. Livingstone (1872) L. R. 
5 H. L. 395 ; CassabogJou v. Gibb (1883) 
11 Q. B.Div. 797. 
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failure to deliver the goods. And the result is the same if the goods are 
' ordered out through a branch in this country of a firm of commission 
agents in another country (c). For the same reason, where a commis- 
1 sion agent buys goods for a merchant at a price smaller than the limit 
j specified in the indent, he cannot charge any price higher than that 
actually paid by him (d), except in the case of a custom to the con¬ 
trary (e). See notes to s. 211, below. 

^ An agent may have, and often has, in fact, a large discretion, but 
he is bound in law to follow the principal’s instnictions provided they 
I do not involve anything unlawful. To this extent an agent may be 
considered as a superior kind of servant; and a servant who is entrusted 
with any dealing with third persons on his master’s behalf is to that 
extent an agent. But a servant may be wholly without authority to do 
anything as an agent, and agency, in the case of partners, even an 
extensive agency, may exist without any contract of hiring and service. 

Del credere agent.—^A del credere agent is one who, in consideration 

of extra reimmeration, called a del credere commission, undertakes that 

persons with whom he enters into contracts on the principal’s behalf 

will be in a position to perform their duties (/). A del credere agency 

may be inferred from a course of dealing between the principal and 

agent showing that extra remuneration was charged for the risk of bad 

debts (^). A del credere agent incurs only a secondary liability 

towards the principal; he is in efiect a surety for the persons with 

whom he deals to the extent of any default by insolvency or something 

equivalent, but not to the extent of a refusal to pay based on a sub¬ 
stantial dispute as to the amount due (/). 


(c) Mahomedally v. Schiller (1889) 13 
Bom. 470. The order to the defendants 
in this case was in the following form: 

I hereby request you to instruct your 
agents to purchase for mo (if possible) 
the undermentioned goods on ray account 
and risk upon the terms stated below.” 

(d) Shaw V. Baij Nath (1897) Punj. Rec. 
no. 21. 

(c) See Paul Beier v. Chotalal Jaierdas 
(190G) 30 Bom. 1, cited in notes to s. 211, 
p. 699, below. 

if) Morris v. Cleasby (1816) 4 U. & S. 
606 ; 16 R. R. 644 ; Hornby v. Lacy 
(1817) 6 M. & S. 166; 18 R. R. 345; 


Thojiias Gabriel and Sorts v, Churchill and 
Sim [1014] 3 K. B. 1272, C. A. In 
England this has not the effect of bringing 
his contract within the Statute of Frauds, 
as it is essentially different from a guaran¬ 
tee : Couturier v. Uastie (1852) 8 Ex. 40 ; 
96 R. R. 584 ; Sutton v. Grey [1894] 1 
Q. B. 285. As to the analogous position 
of a pakka adatia, see p. 599, below. (In 
Champa Bam v. Tuhhi Bam (1927) 26 
All. L. J. 81; 105 I. C. 739; A. I. R. 
1027 All. 617, a variant spelling, araAfw, 
occurs.) 

(g) Shaw V. Woodcock (1827) 7 B. & C. 
73 ; 31 R. R. 168. 
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It is sometimes difficult to decide whether a consignee of goods for 
sale is a del credere agent or buyer, where he is permitted to sell at such 
prices and on such terms as he thinks fit, and allowed to retain any 
profits over and above an agreed price, the payment of which he 
guarantees to the principal (A). 

Co-agents, —Two or more persons may be employed to act as 
agents jointly or severally, or jointly and severally. In the absence of 
circumstances indicating an intention to the contrary, an authority 
given to two or more persons is presumed to be given to them jointly 
and not severally, and in such case it is necessary that they should all 
concur in the execution of the authority in order to bind the priaci- 
pal {iy, unless it is provided that a certain number of them shall form a 
quorum {j}. There is, however, an exception to this rule where the 
authority conferred is of a public nature. In such a case, if all the 
persons in whom the authority is vested meet for the purpose of exer¬ 
cising it, the act of the majority is considered that of the whole body (A). 
Where authority is given to co-agents severally, or jointly and severally, 
any one or more of them may exercise it so as to bind the principal 
without the concurrence of the other or others (i). 


183. —^Any person who is of the age of majority accord- 

Who may em- which he is subjcct, and who 

ploy agent. -g sound mind, may employ an agent. 

184. —^As between the principal and third persons any 

Who may be P^i'son may become an agent; but no person 
an agent. -g majority and of sound 

mind can become an agent, so as to be responsible to his 
principal according to the provisions in that behalf herein 
contained. 


(h) Compare Ex parte White, In re 
Nevill (1870) L. R. 6 Ch. 397, with Ex 
parte Bright, In re Smith {1%!^) 10 Ch.Div, 
666. And see Livingstone v. Ross [1901] 
A. C. 327. 

(t) Brovm v. Andrew (1849) 18 L. J. 
Q. B. 163 ; 83 R. R. 842 ; In re Liverpool 
Hov^ehold Stores (1890) 69 L. J. Ch. 616. 
(j) See Ridley v. Plymouth Grinding 


Co. (1848) 2 Ex. 711; 76 R. R. 742 ; 
Kirk V. Bell (1851) 16 Q. B. 290; 83 
R. R. 456 ; D'Arcy v. Tamar Rail. Co. 
(1866) L. R. 2 Ex. 158. 

{k) Qrindley v. Barker (1798) 1 B. & P. 
229 ; 4 R. R. 787. 

(1) Guthrie v. Armstrong (1822) 5 

B. & Aid. 628. 


Ss 

182-184. 
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As between the principal and third persons, the act of an agent is 
looked upon as the act of the principal who authorised it. Hence the 
rule that a person who has no capacity, or only a limited capacity, to 
contract on his own behalf is competent to contract so as to bind his 
principal. In pursuance of this rule the fact of an agent being unable 
to road or write has been held to constitute no ground for the avoidance 
by the principal of a written contract made by the agent on his 
behalf (?a). 


CoiisidoratioJi 
not ncccssa^^^ 


185.—No consideration is necessary to 
create an agency. 


By the Common Law no consideration is required to give a nfkn the 
authority of an agent, nor to make him liable to the principal for negli¬ 
gence in that which he has already set about, for such liability, though 
it may be defined by the terms of a contract, is in its nature independent 
of contract; but a merely gratuitous employment or authority does 
not bind the agent to do anything; and if, having neither reward 
nor promise of reward, he does nothing at all, the principal does not 
appear to have any remedy. But this distinction is of little practical 
importance, if any. 


Ajicnt’s ftutlio- 18 6.-The authority of an agent may be 

rity inay bo ox* 

pro.ssodorimplioci. expi’cssed or implied. 

Express authority.—Sec particularly Registration Act III of 1877, 
s. 32 (agent for registration); and Code of Civil Procedure, s. 39 
(Appointment of pleader) (w). 


187.—An authority is said to be express when it is given 

by words spoken or writt^en. An authority 

Doliiiitions of ^ ^ ^ 

express nmi im- is Said to be implied when it is to be inferred 

pli(‘(l a\ithoritv. p ^ • p ^ j 

from the circumstances of the case; and 
things spoken or u^itten, or the ordinary course of dealing 
may be accounted circumstances of the case. 

niu^tration. 

A. owns a sliop in Sorainpur, living himself in Calcutt-a, and visiting tho 
sliop occasionally. Tho sli^p is managed by B., and he is in tho habit of 


(m) Foreman v. Great Western Ry, Co. (1878) 38 L. T. 851. 

(n) Cp, Code of 1908, 0. 3. r. 4. 


AGENCY: EXPRESS AND IMPLIED AUTHORITY* 

ordering goods from C. in the name of A. for the purposes of the shop, and 

of paying for them out of A.’s funds with A.’s knowledge. B. has an implied 

authority from A. to order goods from C. in the name of A. for tin- purposes 

of the shop. 

Implied authority. It is needless to cite authorities to show that 
the ordinary course of affairs must be regarded in order to ascertain the 
extent of an authority not defined except by the general nature of the 
business to be done. person who employs a broker must be 
supposed to give him authority to act as other brokers do ” (o). It 
might be difficult, but happily there is no need, to draw a clear line 
between cases falling under the latter part of this section and those 
falling under the second paragraph of s. 188. As to the saving of 
usages of trade under this Act, see on s, 1, p. 11, above. 

A power of attorney authorising the holder “to dispose of’’ 
certain property in any way he thinks fit does not imply an authority 
to mortgage the property (p). Nor does a power of attorney to an 
agent to carry on the ordinary business of a mercantile firm imply an 
authority to draw or indorse bills and notes (q). Authority on dissolu¬ 
tion of partnership to settle the partnership affairs does not authorise 
the drawing, accepting, or indorsing of bills of exchange in the name of 
the firm (r). Where the principal carries on a general money-lending 
business, the authority to the agent to borrow implies an authority to 
pledge the principal s credit for the purpose of obtaining or securing 
advances from others to customers (s). 

Exclusive agency.— Appointment of a ‘'sole agent” does not 
preclude the principal from acting himself in the business of the 
agency without being accountable to the agent. Only an express 
prohibition would have that effect (ss). 

Husband and wife. —This is a special and important case of implied 
authority. “ The Liability of a husband for a wife’s debts depends on 
the principles of agency, and the husband can only be liable when it is 
shown that he has expressly or impliedly sanctioned what the wife has 
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(o) Sutton V. Tatham (1839) 10 Ad. & 
E. 27 ; 50 R. R. 312, per Littledale J. 

(p) Malukchand v. Sham Moghan 
(1890) 14 Bom. 590 ; Bank of Bengal v. 
Fagan (1849) 6 M. I. A. 27, 41. 

{q) Pestonji v. Oool Mahomed (1874) 7 
M. H. C. 369, See Negotiable Instru¬ 
ments Act, 1881, s. 27. 


(r) Abel v. Sutton (1800) 3 Esp. 108; 
6 R. R. 818. 

(5) Bank of Bengal v. Ramanathan 
(1916) L. R. 43 I. A. 48, 54; 43 Cal. 527, 
450; 321. C. 419. 

(55) Bentall, Horsley and Baldry v, 
Vicary [1931] 1 K. B. 253. 


i.c. 


36 
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S. 187. done ” (0- “ Thus a person dealing with a wife and seeking to charge 

her husband must show either that the wife is living with her husband 
and managing the household afiairs, in which case an implied agency 
to bxiy necessaries is presumed (w), or he must show the existence of such 
a state of things as would warrant her in living apart from her husband 
and claiming support or maintenance, when, of course, the law would 
give her an implied authority to bind him for necessaries supplied to her 
during such separation in the event of his not providing her with 
maintenance ” (v). AVhere a European husband and vdfe, therefore, 
lived together, it was held that the husband was not liable for moneys 
borrowed by the wife to pay her previous debts, and not for the purpose 
of any household or necessary expenses (xc). Similarly, a European 
husband is not liable for the price of goods supplied to his ^vife, where 
the husband was remitting to her sums amply sxifficient for her main¬ 
tenance and had expressly forbidden his wife to pledge his credit, and, 
furtlier, the wife kept a boarding school and was in receipt of payments 
made by the parents of children boarding with her (a*). Much the same 
principles apply to Hindus. A Hindu wife living separate from her 
husband because of his marriage with a second wife has no implied 
authority to borrow money for her support, as the second marriage does 
not justify separation (?/). But when a woman governed by the 
provisions of the Married Women’s Property Act III of 1874 has 
separate property of her own ( 2 ), the presumption would be that she 
was not pledging her husband’s credit. A Eimopean wife subject to 
the last-mentioned Act carried on the business of a milliner, and the 
husband had no concern in it; it was held that he was not liable for 
debts contracted by the wife in the management of that business (a). 
But, whatever be the law to which the parties are subject, it is clear 
that there can be no presumption of agency where moneys are borrowed 
by a woman in her own right as heir to her husband under the belief 
tliat the husband is dead. In such a case the lender must be taken to 


(/) Oirdhari La} v. Crawford (1885) 9 
A11.M7, 155. 

(?/) Not conclusively : Debetdiam v. 
J^fe}}on (1880) G App. Oft. 24. 

(r) riVfl.srunu' v, (18G3) 1 

M. H. C. 375. The authority of necessity, 
where it exists, is altogether independent 
of contract. 


(»’) Seo note (f), above. 

(a;) Mahomed Sultan Sahib v. Horau 
Hobinson (1907) 30 Mad. 643. 

(y) Seo note (v), above. Sec also 
hubhai v. Javher (1876) 1 Bom. 121,122. 
(:) Sec notes on s. 11, p. 78, on/f. 

(a) Allumuddy v. BmAam (1878) 4 Cal. 
140. 
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Have dealt with the woman in her own right, ‘ ‘ and not looking in any 
way to the husband as responsible for the debt ” (6). 

It IS now settled in England that “ the question whether a wife has 
authority to pledge her husband’s credit is to be treated as one of fact, 
upon the circumstances of each particular case, whatever may be the 
presumption arising from any particular state of circumstances ” (c), 
such as the presumption from a man and his wife living together in the 
ordinary way ‘ ‘ that he entrusts her with such authorities as are com¬ 
monly and ordinarily given by husband and wife ” (d), including 
authority to pledge his credit to a reasonable extent and in a reasonable 
manner for ordinary household expenses. Where such authority exists, 
it can be revoked ; or its existence may be negatived by the husband 
supplying the wife with an adequate allowance of ready money (e). 
And a person with whom the wife deals is entitled to notice of her 
authority being revoked only if the husband has in some way, as by 

paying previous accounts, given him reason to believe that the wife’s 
transactions were authorised (/). 

188. agent having an authority to do an act has 

Extent of agent ’s 3'Uthority to do every lawful thing which is 
authority. neccssary in order to do such act. 

An agent having an authority to carry on a business has 
authority to do every lawful thing necessary for the purpose, 
or usually done in the course of conducting such business. 


Illustrations. 


(a) A. is employed by B., residing in London, to recover at Bombay 
a debt due to B. A. may adopt any legal process necessary for the purpose 
of recovering the debt, and may give a valid discharge for the same. 

(b) A. constitutes B. his agent to carry on his business of a shipbuilder. 
B. may purchase timber and other materials, and hire workmen for the 
purpose of carrying on the business. [It has teen held, but contrary to 
English authority not cited, that an agent having general authority to carry 
on the principal’s business and receive and expend money therein has implied 
authority to borrow money so far as necessary for carrying on the business (^).] 


(6) Pusi V. Mahndeo Prasad (1880) 
3 All. 122. 

(c) Debenham v. Mellon, 6 App. Ca. at 
p. 31 (Lord Selborne). 

{d) lb.: 6 App. Ca. at p. 36 (Lord 
Blackburn). 

(e) Ib,: Morel Brothers d; Co. v. Earl 
of Westmoreland [1903] 1 K. B. 64, C. A. 

(/) Bebenhxm v. Mellon, where earlier 


authorities may be found collected ; and 
see the notes to Manby v. Scott in 2 Sm. 
L. C., and 6 Encycl. Laws of Engl., 2nd 
ed. 675-679. The later case of Paquin v, 
Beauclerk [1906] A. C. 148, proceeds on 
the special construction of an English 
statute. 

(g) Dkanpat Mae v. Allahabad Bank 
(1926) 2 Luck. 253; 981. C. 783; A. I. R. 


30—2 


Ss. 

187,188. 
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S, 188. Extent of authority.—It is well settled that an agent’s authority is, 

in Story’s words (§58), “construed to include all the necessary and 
usual means of executing it.” If its terms are ambiguous, the principal 
will be held bound by that sense in which the agent reasonably under¬ 
stood and acted upon them (h). Further, an authority is generally 
construed in case of doubt according to the usual course of dealing in 
the business to which it relates (i), partly because this may be presumed 
to have been really intended, and partly because third persons may 
reasonably attribute to an agent such authority as agents in the like 
business usually have. This last reason has been extended to holding 
an undisclosed principal liable for a purchase on credit which he had 
(‘xpressly forbidden the agent to make (j). As in the case of an undis¬ 
closed principal there can be no apparent authority, and in fact there 
was no real authority, the correctness of this decision is doubtful (k). 
It rather seems that the rule applies only where credit is given not to 
the agent alone, but to the principal or firm which he apparently 
K'presents (1). 

The following are illustrations from the English authorities of the 
rule stated in the first paragraph of the section. An agent employed 
to get a bill discounted has authority to warrant it a good bill, but not 
to indorse it in the principal’s name (/«). If employed to find a pur- 


1927 Oudh. 44; contra Hau tayne v. 
JUniriiCy see p. 574 bc'low. 

{Ii) Inland v. Livinyslone (1872) L. R. 
5 H. L. :i9r>. 

(i) E.g., Pole. v. Lcask (1800) 28 Beav. 
502. ]5ut an a^ont entrusted with goods 
for sale by a person who does not trade 
in such goods has no implied authority to 
hind his principal by a warranty : Brady 
V. Todd (1801) 9 C. B. N. S. 592; 127 

K. R. 797. 

(j) Wathaa v. Penwick [1891J 1 Q. B. 
:i40. 

{k) It is not approved by Lord Lindley, 
Partnership, 9th Ed., 178, note, and see 

L. Q. U. i.x. Ill : Bamchandra Saru v. 

Kanin Khan (192:1) 28 C. W. N, 821,829; 
81 I. C. 5i:i: A. I. H. 1925 Cal. 29. Mr. 
i'\oyd H. ^lochem in Harv. Law U. xxiii. 
001, admits that v. Pinwick eai» 

clearly not ho sustained upon t heordinavy 


principles of ostoppol,” but supports it on 
the ground of holding out or “ putting 
forward ” an ostensible principal.” But 
surely an ” ostensible principal ” is not 
” put forward ” by any one. If there is 
i\o estoppel there can be no holding out. 
The case was followed on similar facts in 
Kinahan it* Co. v. Parry [1910] 2 K. B. 
389 (reversed on the faets without any 
decision in point of law, [1911] 1 K. B. 
459), but only ns binding on a court of 
co-ordinate jurisdiction; and it is still 
doubtful whether it will ultimately bo 
supported as of general application; the 
trade there in q\iestion has many ix^uliar* 
ities in England. 

(/) 'rids condition was siitisfunl in 
Kdtnumh v. Bu.theU (1865) L. R. 1 Q. B. 
97, which iraZ/cna v, Fenudek professed 
to follow. 

(m) Fenn v. //rtm.«>n(1791)3T.R.757. 
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chaser for property, he has authority to describe the property, and 

state any circumstances which may affect its value, to a proposed 

purchaser (n). Authority to sell a horse implies authority to warrant 

It, if the principal is a horse-dealer (o), or the sale is at a fair or public 

market (p), but not if the principal is unaccustomed to dealing in 
horses and the sale is a private one (q). 

Where an agent is authorised to receive payment of money on his 
principal’s behalf, the payment, in order to bind the principal, must be 
m cash (r), unless it can be shown that, by a reasonable custom or 
usage of the particular business in which the agent is employed, pay¬ 
ment may be made in some other form ; as, for instance, by cheque (s) 
or biU of exchange (t). A custom for an agent to receive payment by 
way of set-off or settlement of accounts between himself and the 
person making the payment is regarded as unreasonable, and is not 
binding on the principal unless he was aware of it and agreed to be 

bound by it at the time when he authorised the agent to receive 
payment (u). 


Construction of powers of attorney.— A power of attorney is aj 
formal instrument (generally executed under seal in England, but notl 
in India outside the Presidency towns) by which authority is conferred 
on an agent. Such an instrument is construed strictly, and confers only 
such authority as is given expressly or by necessary implication (v). 


(n) 2lulhns v. Miller (1882) 22 Ch. D. 
194. 

(o) Howard v. Sheward (1866) L. R. 2 
C. P. 148. 

{p) Brooks V. Hassall (1883) 49 L. T. 
569. 

(?) Brady v. Todd (1861) 9 C. B. N. S. 
592; 127 R.R. 797. 

(r) Pape v. Wcstacott [1894] 1 Q. B. 
272; Blumberg v. Life Interests, e/c., 
Corporation [1898] 1 Ch. 27 ; Bine v. 
S.8. Ins. Syndicate (1895) 72 L. T. 79 
(policy broker has no authority to take 
bill of exchange in payment). 

(«) Bridges v. Garrett (1870) L. R. 5 
C. P. 451. 

(0 Williams v. Evans (1866) L, R. 1 
Q, B. 352 (auctioneer no authority to tako 
bill of exchange in payment of deposit). 


{u) Underwood v. Nickolls (1855) 17 
C. B. 239; Pearson v. Scott (1878) 9 Ch. 
Div. 198; Sweeting y. Pearce (1859) 7 
C. B. N. S. 449; 121 R. R. 584 (custom 
for policy brokers to receive payment 
from underwriters by way of set-off), 

(r) Bryant v. La Banque du Ptuple 
[1893] A. C. 170 ; Jonmenjoy Coondoo v. 
Watson (1884) 9 App. Ca. 561 (a power 
from time to time to negotiate, make sale, 
dispose of, assign and transfer gives no 
authority to pledge). Cp. Bank of 
Bengal v. Macleod (1849) 5 M. I. A. 1; 
83 R. R. 1; Bank of Bengal v. Fagan 
(1849) 5 M. I. A. 27 ; 83 R. R. 15 (a power 
“to sell, indorse and assign,” does 
authorise an indorsement to a bank as 
security for a loan). 
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Ouc of the most important rules for the construction of a power of 
attorney is that regard must be had to the recitals which, as showing the 
scope and object of the power, will control all general terms in the 
operative part of the instrument. Thus, where it was recited that the 
principal was going abroad, and the operative part gave authority in 
general terms, it was held that the authority continued only during the 
principal’s absence (ay). 

Another rule is that where special powers are followed by general 
words, the general words are to be construed as limited to what is 
necessary for the proper exercise of the special powers, and as enlarging 
those powers only when necessary for the carrying out of the purposes 
for which the authority is given (;c). There are many reported cases 
illustrating this rule, of which the following axe examples. A power of 
attorney was given by a principal, who carried on business in Australia, 
to purchase goods either for cash or on credit in connection with the 
business, and when necessary in connection with any such purchases, or 
with the business, to make, draw, sign, accept, or indorse any bills of 
exchange or promissory notes which should be requisite or proper, and 
it was held that the power gave no authority to borrow money, and the 
principal was therefore not liable in bills of exchange given in respect 
of a loan (y). Where power was given to demand and receive all 
moneys due to the principal on any account whatsoever, to use all 
means for the recovery thereof, "to appoint attorneys to bring actions, 
and revoke such appointments, and to do all other business, it was 


held that the words “ all other busmess ” must be construed to mean 
all other business necessary for the recovery of the moneys, and that 


llie agent had no authority to indorse a bill received by him in pursib 
auce of tlic power (2). Where an executor gave a power of attorney 
to transact in his name all the affairs of the testator, it was held that 
the agent had no authority to accept a bill of exchange in the name 
of the executor so as to bind him personally (a). 


(»') l)a),h,/y. {I88r>) 29 Ch. Div. 

cn(t. 

(x) Afficovd V. Manninijs{\S21)l 
27S ; SI R. H. lO t : Harper v. GodscU 
(1870) Iv. 11. 5 Q. n. -122 ; Bryant v. La 
Batuptc du Piuplc [ISDS] A. C. 170. 

(//) Jacobs V, Morris [1902] I Ch. SIO. 
(z) Ilogy V. Smith (1808) I Taunt. 347 ; 


9 H. R. 788. Similar cases : EsdaiU v. 
Im yanze. (1835) 1 Y. & C. 394 ; 41 H. R. 
299; Hay v. Goldy'imidt (1804) 1 Taimt. 
■140; 9 U. R. 700 ; Murray w East India 
Co. (1821) 5 B. & Aid. 204 ; 24 R. R. 325. 

(u) Gardner v. Baillie (1790) G T. R. 
591 ; 3 R. R. 531, 538. 
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A power of attorney is, however, construed as including all inci¬ 
dental powers necessary for carrying out its object effectively (6). A 
power to commence and carry on all actions, suits, and other proceed¬ 
ings, touching anything in which the principal might be in anywise 
concerned was held to authorise the signature by the agent on behalf 
of the principal of a bankruptcy petition against a debtor of the prin¬ 
cipal (c). See Powers of Attorneys Act, VII. of 1882. 

Authority to do every lawful thing necessary for the purpose.—The 

authority conferred by this section to do things necessary for a business 


may be excluded either expressly or impliedly by the terms of the 
agency. Thus where A. appointed B. manager of his silk factory, and 
executed to him a power of attorney specifying his powers and authority 
but the document gave no authority to B. to borrow, it was held that A. 
was not liable for money borrowed by B. as manager and attorney of A- 
Sections 187 and 188 . . . would no doubt authorise a manager to 
borrow if necessary; but such general provisions are subject to modifi¬ 
cations in particular cases, and in this case they were so modified, for 


the manager had been allowed no power to borrow ” {d). 


Authority of counsel, attorney, and pleader. —Though the relation 
between a client and an attorney or pleader is that of principal and 
agent, i^is not so in the case of counsel (e). Nevertheless counsel, 
unless his authority to act for his client is revoked and such revocation 
^is notified to the opposite side, has, without need of further authority, 
'-full power to compromise a case on behalf of his cHent. “ Counsel is 
clothed by his retainer with complete authority over the suit, the mode 
of conducting it, and all that is incident to it, and this is understood by 
the opposite party ” {/). But this authority does not extend to a 
compromise of matters outside the scope of the particular case in which 


(6) Howard v. Baillie (1796) 2 H. Bl, 
618; 3 R. R. 531; Willis v. Palmer 
(1859) 7 C. B. N. S. 340 ; 121 R. R. 522 ; 
PotUh V. Macmillan (1863) 2 H. & C. 750; 
133 R. R. 778 ; Ex parte Frampton (1859) 
1 B. F. & J. 263 ; 125 R. R. 443. 

(c) In re Wallace (1884) 14 Q. B. Biv. 

22 . 

{d) Ferguson v. Uin Ckatid Roifi (1905) 
33 Cal. 343. 

(e) Per Lord Esher M.R. in Matthews 
V. Munster (1887) 20 Q. B. Biv. 141, 142. 


(/) Bowen L.J., 20 Q. B. Biv. at 
p. 144; Jang Bahadur v. Shankar Rai 
(1890) 13 All. 272; Nundo Lai v. Eis- 
iarini (1900) 27 Cal. 428; Jagannathdas 
V. Ramdas (1870) 7 B. H. C. 0. C. 79. 
See Garrison v. Rodrigues (1886) 13 Cal. 
115, where the Court set aside a com¬ 
promise made by counsel for the plaintifi 
against her express prohibition, the con¬ 
sent decree not having been sealed, and 
the plaintiff having notified her dissent 
before the decree was drawn up. 
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different from those which the client has authorised (A). According 
to the Calcutta High Court, the general authority of counsel (whether 
barrister or advocate) extends in India only to compromises in Court (i). 
The whole subject has more lately been reviewed by the Judicial 
Committee without mention of this distinction (j). An attorney is 
entitled in the exercise of his discretion to enter into a compromise, if 
he does so in a reasonable, skilful, and bona fide manner, provided that 
his client has given him no express directions to the contrary {k). In 
the only Indian case on the subject, the Court found that the client had 
authorised his attorney to compromise, and that the compromise was 
reasonable and proper (/). The case of a pleader stands on a different 
footing, and he cannot enter into a compromise on behalf of his client 
without his express authority (w). 


Authority of factor.—A factor to whom goods are entrusted for sale 
has authority to sell them in his own name (h), on reasonable credit (o), 
at such times and at such prices as in his discretion he thinks best (p); 
to receive payment of the price where he sells them in his own name (j), 
and to warrant the goods sold, if in the ordinary course of business it is 
usual to warrant that particular kind of goods (r). But he has no 
implied authority to barter the goods (6‘), nor to delegate his authority, 
even if acting under a dc! credere commission (/). 


(y) Nando Lai v. Nislarini (1900) llT 
Cal. 428; Johunnull Bhulra v, Kcdar 
Nath Bhutra (1927) 55 Cal. 113; 101 
J.C. 387; A. L U. 1927 Cal. 714. 

{h) Ncalc V. Gordon Lennox [1902J 
A. C. 405 ; Chuni Lai MandttI v. lltra 
Lai Mandal (1927) 32 C. W. X. 14; 
100 1. C. 309. 


(i) Aakaran Choutmal v, E. I. H. t'(». 
(1925) 52 Cal.380; 88 1.C. 413; A. 1. R. 
1925 Cal. 090. 


(j) Sourendra Nalh Milra v. Tarubi 
Dm//(1930) 57 I. A. 133. 

{Ic) Frayx. VouU\s{\Sry\)) 1 K.A K.S3 
117 H. R. 483 ; rreafa'U'h v. Bolci/ (181 
18 C. R. N. S. 800; 144 U, R. 0 
(authority of a inanajj;ing rlork to co 
promise). 

(/) Jayannathda^ v. Bamdas (18: 


7 15. H. C. 0. C. 79. 

(m) Jayapati v. Kkambara (1897) 21 
Mail. 274. 

(h) Baring v. Corrie (1818) 2 R. Aid. 
137; 20 R. K. 383; Ex. parte Dixon 
(1870) 4 Ch. Div. 133. 

(o) Houghton v. Matthews (1803) 3 
R. & P. 485 ; 7 R. R. 815. 

ip) Smart v. Sandars (1840) 3 C. R. 
380; 71 R. R. 384. 

(f/) Jh inkaater v. Goodwin (1775) Cowp. 
251. 


(»•) Dinyh v. Hare (1859) 7 C. R. X. 8. 
145; 121R.R.424. 

(c-) Guern iro v. i7(' (1820) 3 R. Aid. 
010: 22 R. R. 500. 

(/) Coekran v. Irlam (1813) 2 M. & S. 
301; 15R. R. 257. 
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Authority of broker. —broker authorised to sell goods has 
implied authority to sell on reasonable credit (m) ; to receive payment 
of the price if he does not disclose his prmcipal (v) ; and to act on the 
usages and regulations of the market in which he deals, except so far 
as such usages or regulations are unlawful or unreasonable (w). A 
usage which, by converting the broker into a principal, changes the 
intrinsic nature of the contract of agency is regarded as unreason¬ 
able (x). He has no implied authority to cancel (y), or vary (s) 
contracts made by him ; nor to receive payment of the price of goods 
sold on behah of a disclosed principal (a) ; nor, even when the principal 
is undisclosed, has he implied authority to receive payment otherwise 
than in accordance with the terms of the contract of sale (6), A 

broker has no imphed power to delegate his authority even if acting 
under a del credere commission (c). 

A policy broker authorised to subscribe policies on behalf of an 
underwriter has implied authority to adjust a loss arising under a 
policy {d) and to refer a dispute about such a loss to arbitration (e). 
But he has no implied authority to pay total or partial losses on behalf 
of the underwriter (/). Nor has a policy broker implied authority to 
cancel contracts made by him {g)\ or to receive payment from under¬ 
writers of a sum due under a poUcy by bill of exchange (h), or by way 
of set-ofE, even if there is a custom by which a set-ofE is considered 
equivalent to payment as between brokers and underwriters, unless the 
principal had notice of the custom and agreed to be bound by it at the 
time when he authorised the broker to receive payment (i). 

[b) Catterall v. Hindie (1867) L. R. 2 
C. P. 368. 

(c) Cockran v. Irlam (1813) 2 & S. 

301 ; 15 R. R. 257 ; Henderson v. Barne- 
well (1827) 1 Y. & J. 387 ; 30 R. R. 790. 

{d) Bichardson v. Anderson (1805) 1 
Camp. 43 n.; 10 R. R. 628 u. 

(e) Goodson v. Brooke (1815) 4 Camp. 
163. 

(/) Bell V. Auldjo {11%-^) 4 Doug. 48. 

(s') Xenos v. Wickham, note {y). 

{h) Hine v. S.S. Insurance Syndicate 
(1895) 72 L. T. 79, 

(0 Sweeting v, Pearce (1859) 7 C. B. 

N. S. 449; 121 R. R. 584; Bartlett v. 
Fentland (1830) 10 B. & C. 760; 34 


(w) Boorman v. Brown (1842) 3 Q. B. 
511; 61R. R. 287. 

{v) Campbell v. Hassel (1816) 1 Stark. 
233. 

{w) Cropper v. (1868) L. R. 3 C. P. 
194; Robinson v. Mollett (1874) L. R. 7 
H. L. 802; Sntton v. Tatham (1839) 10 
A. &E. 27; 50R. R. 312. 

(«) Robinson v. Mollett (1874) L. R. 7 
H. L. 802. 

{y) Xenos v. Wickham (1866) L. R. 2 
H. L. 296. 

{z) Blackburn v. Scholes (1810) 2 Camp. 
343; IIR.R. 723. 

(a) Linck v. Jameson (1886) 2 T. L. R. 
206. 
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S. 188. Authority of auctioneer.—^Au auctioneer has implied authority to 

sign a contract on behalf of both buyer and seller (j), an authority 
which does not, however, extend to his clerk (A). The implied authority 
of an auctioneer to sign on behalf of the buyer does not, however, 
extend to a sale of unsold lots by private contract subsequently to the 
sale by auction (1). An auctioneer has no implied authority to take 
a biU of exchange in payment of the deposit, or of the price of goods 
sold, though it is provided by the conditions of sale that the price shall 
be paid to him (w); but he may take a cheque in payment of the 
deposit according to the usual custom (h). Authority to sell by 
auction does not imply any authority to sell by private contract, in 
tile event of the public sale proving abortive, though the auctioneer 
may be ofiered a price in excess of the reserve (o). Nor has an 
auctioneer implied authority to rescind a contract of sale made by 
him (p), or warrant goods sold (q ); nor to deliver goods sold except on 
payment of the price, or allow the buyer to set off a debt due to him 
from the seller (r). 


Authority of shipmaster.—The extent of a shipmaster's authority 
to bind his principals personally by contract (s), or to sell or hjrpothe- 
cate the ship or cargo (i), is governed by the law of the flag, f.e., by the 
law of the country to which the ship belongs. Thus, if the master of 
an Italian ship give a bond hypothecating an English cargo under 
circumstances which according to Italian law do, but according to 
English law do not, justify the hypothecation, the bond will be held 
valid, and will be enforced by the English Courts (?/). 

The authorities indicating the extent of the implied authority of 


11. n. 500; Scoll V. Irving (1830) 1 
J{. k Ad. 005 ; 35 U. K. 390. 

ij) Kiiiiner.'<oii v. Ilcdh (1809) 2 Taunt. 
38; 11U.H.520; llVnVev.iVoc/or(1811) 
■1 Taunt. 209; 13 R. R. 580. Rut see 
Bartktl V. rnniiH (1830) -I A. & E. 792 ; 
■13 R. R. 484. 

{k) Bell V. Bath [1897J 1 Ch. 003. C>. 
iS'iHjs V. Landray [1894] 2 Ch. 318. 

(/) Mews V. (1850) I H. &; N. 
484 ; 108 R. U. 083. 

(m) Willioiihs V. Beans (1800) L. R. I 
g. R. 352. 

(h) Faner v. Jjucy (1885) 31 Ch. Div. 

12 . 


(o) Daniel v. (1764) Ambl. 

495 ; Marsh v. Je//(1S02) 3 F. & F. 234 ; 
130 R. K. 830. 

(/)) Nelson v. Aldridge. (1818) 2 SUrk. 
435 ; 20 R. R. 709. 

((/) Payne v. Lcconjkld (1882) 51 L. J. 
g. R.642. 

(r) Brown v. Stahn (1810) 2 Chit. 353 ; 
23 R. R. 750. 

{s) Lloyd V. anikrt (1865) 0 R. ct S. 
UK), 120. 

(0 The Karnak (1809) L. R. 2 l\ 0. 
505 ; The Aagnsl [1891] l\ 328. 

((/) The Gaeiano and Maria (1882) 7 Pi 
Div. 137. 
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master of British ships are very numerous {v). For present purposes S. 188. 

it seems sufiScient to cite only some of the more important cases. 

Being appointed to conduct the voyage on which the ship is engaged 
to a favourable termination, a shipmaster has implied authority to do 
all things necessary for the due and proper prosecution of the voyage (w ). 

He may enter into reasonable towage (x) or salvage {y) agreements, 
when necessary for the benefit of the owners, but not merely for the 
purpose of saving life without regard to the saving of the owners’ 
property {z), and may render salvage services to other vessels in 
distress (a). He may pledge his principals’ credit for necessary repairs 
or stores, such as a prudent owner would himself order (6), where it is 
reasonably necessary, under the circumstances of the case, to obtain 
them on credit (c). He may also borrow money on the credit of his 
principals, if the advance is necessary for the prosecution of the voyage, 
communication with the principals is impracticable, and they have no 
solvent agent on the spot (d). But he has authority to bind personally 
only his own principals, or persons who have held him out as their 
agent (e). If a ship is chartered, and possession given up to the 
charterers, who appoint the master, they and not the registered owners 
are liable on the master’s contracts (/). The same principle applies if 
the ship is chartered to the master himself, and possession given to him. 

In such case, he alone is liable on his contracts (g). 


(<^) See Bowstead on Agency, 7th ed., 

pp. 101—108. 

{w) Arthur v. Barton (1840) 6 M. & W. 
138 ; 55 R, R. 642 ; Beldon v. Campbell 
(1851) 6 Ex. 886 ; 86 R. R. 534. 

(x) WellfieM V. Adamson (1884) 5 Asp. 
H. C. 214. 

iy) The Benpor (1883) 8 P. D. 115; 
The Inchmaree [1899J P. 111. Unreason¬ 
able or ineq^uitable agreements for towage 
or salvage services will not be enforced : 
The Medina (1876) 2 P. Uiv. 5. And a 
salvage agreement made by the master is 
only binding to the extent of the value 
of the property saved. 

(z) See last note. 

(а) The Thelis (1869) L. R. 2 Ad. 365. 

(б) Frost v. Oliver (1853) 1 C. L. R. 
1003 ; ]Yebster v. Seekainp (1821) 4 B. & 
Aid.352 ; 23 R.R. 307. 


(c) Gunn v. Roberts (1874) L. R. 9 C. P. 
331. 

{d) Rocher v. Busher (1815) 1 Stark. 
27 ; 18 R. R. 742; Arthur v. Barton 
(1840) 6 M. & W. 138 ; 55 R. R. 542 ; 
Btonehouse v. Gent (1841) 2 Q. B. 431 n.; 
57 R. R. 718 n.; Edwards v. HavUl (1853) 
14 0.3.107; 98R. R.561. 

(c) Mackenzie v. Pooley (1856) 11 Ex. 
638 ; Mitcheson v. Oftt'er (1855) 5 E. & 3. 
419. As to holding out, see Manchester 
Trust V. Furness [1895] 2 Q. B. 539 ; The 
Great Eastern (1868) L. R. 2 Ad. & E. 88. 

(/) Baumwoll Manufacture v. Furness 
[1893] A. C. 8. 

(j) Frazer v. Marsh (1811) 13 East, 
238; 12R.R.336; Reeve \, Davis 
1 A. & E. 312 ; 40 R. R. 300; Colvin v. 
Newberry (1832) 1 Cl. & E. 283; 33 

R. R. 437. 
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The master of a British ship has also implied authority to give 
bottomry bonds, hypothecating ship, freight, and cargo, for necessary 
supplies or repairs in order to prosecute the voyage, when it is not 
possible to obtain them on personal credit, and communication with 
the respective owners is impracticable (h). The cargo alone may be 
hypothecated {respondoitia) if necessary for the benefit of the cargo, 
or for the prosecution of the voyage, but the o\vners must in all cases 
be first communicated with if possible (i). 

In the case of absolute or urgent necessity, as where in consequence 
of damage it is impossible to continue the voyage, and the ship cannot 
be repaired except at such a cost as no prudent owner would incur, the 
master has implied authority to sell the ship (j). But to justify a sale, 
the necessity must be such as to leave no other alternative, and com¬ 
munication with the owners must be impracticable (k), A\Tiere repairs 
are absolutely necessary in order to prosecute the voyage, and com¬ 
munication with the owners of the cargo is impracticable, the master 
has implied authority to sell a portion of the cargo to enable him to 
continue the voyage (I). But his authority as agent of the owners of 
the cargo is strictly one of necessity (w), and he is not justified in selling 
any portion thereof until he has done everything in his power to carry 
it to its destination (/a). In no case has he implied authority to stop 
the voyage and sell the whole of the cargo in a foreign port, even if a 
continuation of the voyage is impossible, and to sell appears the best 
course to take in the owners* interest under the circumstances (a). 

A shipmaster has implied authority to enter into contracts for the 


(/() KU inwort v. CW« Marittima Garni 
(IS77) Ij Aj>p. Cus. ino ; The Staffordshire 
{lS7i?) li. H. 4 1*. 0 . l!)4 ; Hussey v. 
Chri.stw (1807) IS \Vs. 5<)l»; U. R. 585 ; 
Stainhanh v. Shepard (1853) 13 C. B. 418 ; 
U3 R. n. 5!H). 

(*) The Sultan (lS5it) Swa. 504; The. 
Onward (1873) L. H. 4 A<I. 38 ; The Ham- 
burg{m:i)2 Moo. 1\ C. (N. S.) 280; 41 
K. R. 77. 

ij) The Australia (1850) 13 .Moo. P. C. 
132 ; Jtoberlson v. Clarke (1824) 1 Bing. 
445 ; 25 R. H. G7(i ; Ireland v. Thomson 
(1847) 4 0. B. 140; 72 K.R.5G0. 

{k) Cobequid Marine Insurance Co. v. 
liartiaux (1875) L. R. 0 P. 0. 310 ; The 


Bonita (1801)30L.J. Ad. 145. 

(/) Australasian Steam yaviyation Co. 
V. Morsc{\ST2) L. R. 4 P. C. 222 ; Benson 
V. Duncan (1840) 3 Ex, 044; 77 R. R. 
77G. 

(m) Gibbs v. (;/*(■(/ (1857) 2 H. N. 22 ; 
115 K. R. 408; Freeman v. Fast India 
Co. (1822) 5 B. Aid. 017; 24 R. R. 
407. 

(h) Atlantic Mutual Insurance Co. v. 
Hath (1870) 10 Ch. D. 474 ; Wilstm v. 
Millar (1810) 2 SUuk. 1 ; 10 R. R. 070 ; 

V. Burns (1878) 3 Ex. Div. 282 ; 
Pn/i Omcron v. Dowkk (1800) 2 Camp. 
42; UR. R. 050. 
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r 


carnage of mercliandise according to the usual employment of the 

ship (o), and to enter into a charter-party on behalf of the owners if 

he is in a foreign port, and there is difficulty in communicating with 

them (p). But he has no implied authority to vary any contract made 

by the owners (q), or to agree for the substitution of another voyage in 

place of that agreed upon between the owners and freighters, or to 

make any contracts outside the scope of the voyage (r). His authority 

to sign bills of lading is limited to signing for goods actually received 

on board (s), and he has no authority to sign at a lower freight than the 

owners contracted for (<), or making the freight payable to any other 
persons than the owners (u). 

An agent has authority^ in an emergency, to do 

Agent's autho- purpose of protecting) 

nty m an omer- his principal from loss as would be done by/ 

a person of ordinary prudence, in his own 
case, under similar circumstances. 

Illustrations. 

(a) An agent for sale may have goods repaired if it be necessary. 

(b) A. consigns provisions to B. at Calcutta, with directions to send them 
immediately to C. at Cuttack. B. may sell the provisions at Calcutta, if they 
will not bear the journey to Cuttack without spoiling. 


Illustration (b) seems to be suggested by Story’s opinion that, 
“if goods are perishable and perishing, the agent may deviate from 
his instructions as to the time or price at which they are to be sold ” : 
S. A. § 193. Under this head comes the authority already referred 
to (tj) by which the master of a ship may sell the goods of an absent 


(o) Grant v. Norway (1851) 10 C. B. 
665 ; 84 R. R. 747 ; McLean v. Fleming 
(1871) L, R. 2H. L. Sc. 128. 

( p) The Fanny (1883) 5 Asp. M. C. 75; 
Grant v. Noricayy last note. 

{q) Pearson v. Goschen (1864) 17 C. B. 
N. S. 352; 142R. R. 390. 

(r) Burgon v. Sharpe (1810) 2 Camp. 
529; HR. R. 788. 

(s) Cox V. Bruce (1886) 18 Q. B. Div. 
147 ; Hxibbersty v. Ward (1853) 8 Ex. 
330 ; 91 R. R. 519. The master’s signa¬ 
ture is prima facie evidence against the 
owners that the goods signed for were put 


on board, but it is not conclusive against 
them ; Brown v. Powel Dujfryn Coal Co. 
(1875) L. R. 10 C. P. 562; Smith v. 
Bedouin Steam Navigation Co. [1896] A. C. 
70, unless there is an agreement that the 
bill of lading shall be conclusive evidence 
against the owners as to the quantity 
shipped: Lishman v. Christie (1887) 19 
Q. B. Div. 333. 

(i) PicJcernell v. Janherry (1862) 3 F. & 
F. 217; 130R. R. 834. 

(m) Reynolds v. Jex (1865) 7 B. & S. 
86; 147 R. R, 351. 

(c) P. 570, above. 


Ss. 

188, 189, 
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Ss. 

189, 190. 


owner in case of necessity when he is unable to communicate with the 
owner and obtain his directions (w). But the manager of a business 
which does not include borrowing money as part of its ordinary course 
has no implied authority to borrow money on his principal’s credit to 
carry on the business, even if the money is urgently needed (a;). "When 
however it is said “ that the authority of the master of a ship rests 
upon the peculiar character of his office, and affords no analogy to the 
case of an ordinary agent ” [x), it seems that this goes too far (y). 


Sub-Agents. 

190.—An _agent cannot lawfully employ anQilier, .to 

When afjentcan- perform acts which he has expressly or 
not delegate. impliedly imdertaken to perform personally 

unless by the ordinary custom of trade a sub-agent may, 

or, from the nature of the agency, a sub-agent must, be 
employed. 

For a similar rule in the case of trustees, see Trusts Act II of 
1882, s. 47. 

One who has a bare power or authority from another to do an 
.act must execute it himself and cannot delegate his authority to 
another . S. A. § 13. Thus in England the auctioneer at a sale by 
auction “ is the agent of the purchaser as well as of the seller, and has 
authority to sign a memorandum of the sale so as to bind both 
parties , but he cannot of his own motion delegate that authority to 
his clerk (z). The reason that no such power can be implied as an 
ordinary incident in the contract of agency is that^ confidence in the 
‘ particular person employed is at the root of the contract. Accordingly, 


(w) Australasian Steam AUivigation Co. 

V. Morse (1872) L. R. 4 P. C. 222. 
Whether there is such urgent necessity 
as to give no time or opportunity for 
communicating with the owner is a ques¬ 
tion of fact: .Icfl/os v. Burns (1873) 3 
Ex. Div. 282. 

(a*) Ilawhiyne v. Bourne (1841) 7 & 

W. 695, 000: 50 R. R. 800, 810, appar¬ 
ently overlooked in Dhanpai Bac v. 
Allahabad Bank, p. 663, above; followed 


Re Cunningham A Co. (1887) 30 Ch. D. 
532. 

(y) Prager v. Blatspiel [1924] 1 K. B. 
560, wiioro the agent who sold goods as 
of necessity could not communicate with 
the principal, but the other requisite 
conditions of actual commercial necessity 
and good faith on the agent's part were 
not established. 

(;) Bell V. Balls [1897] 1 Ch. 003. 009, 
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auctioneers (a), factors (b), directors of companies (c), brokers (d), and 
I other agents in whom confidence is reposed have, generally speaking, 
I no power to delegate their authority. But the exigencies of business 
do from time to time render necessary the carrying out of the instruc¬ 
tions of a principal by a person other than the agent originally in- 
stnicted for the purpose, and where that is the case, the reason of the 
thing requires that the rule should be relaxed.” And “ an authority 
to the effect referred to may and should be implied where, from the 
conduct of the parties to the original contract of agency, the usage of 
trade, or the nature of the particular business which is the subject of 
the agency, it may be reasonably presumed that the parties to the 
contract originally intended that such authority should exist, or where, 
m the course of the employment, unforeseen emergencies arise which 
impose upon the agent the necessity of employing a substitute ” (e). 
So it is where a shipowner employs an agent for the purpose of 
effectuating a sale of a ship at any port where the ship may from time 
to time in the course of its employment under charter happen to be ” (e), 
for it is obvious that the agent cannot himself be prepared to do the 
business at every such port. Authority to delegate is implied whenever^# 
the act to be done by the sub-agent is purely ministerial, and does not 
involve the exercise of any discretion (/). 

In some cases the custom of trade justifies the delegation of special 
branches of work. Thus it has been found to be a usage of trade for 
architects and builders to have the quantities taken out from their 
designs by surveyors, who are more expert in that work, for the purpose 
of enabling proper estimates to be made ; and the surveyor can sue the 
architect’s employer for his charges (^). 


191.—A 


“ Sub-agent ” 
defined. 


“ sub-agent ” is a person employed by, and 
acting under the control of, the original agent 
in the business of the agency. 


The relation of the sub-agent to the original agent is, as between 
themselves, that of agent to principal. ‘‘ It may be generally stated 


(a) Coles V. Trecotkick (1804) 9 Ves. 
234; 7R. R. 167. 

(61 Cochran v. Irlam (1813) 2 M. & S. 
301; 16R. R.257. 

(c) Inre Leeds Banking Co, 

1 Ch. 661. 

(d) Henderson v. Bamewell (1827) 1 


Y. & J. 387 ; 30 R. R. 799. 

(6) De Busscke v. Alt (1878) 8 Ch. Div. 
286, 310, 311. 

(/) Ex parte Birmingham Banking Co. 
(1868) L. R. 3Cli. 461. 

(^) Moon V, WitTiey Union (1837) 3 
Bing. N. C. 814; 43 R. R. 802. 


Ss. 

190,191. 
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Ss. that, where agents employ siib-agents in the business of the agency, 
191,192. are clothed with precisely the same rights, and incur precisely 

the same obligations, and are bound to the same duties, in regard to 
their immediate employers, as if they were the sole and real princi¬ 
pals ” : S. A. § 386. In the three next following sections the Act has 
defined, in accordance with settled law, the relations of the ultimate 
principal to the sub-agent in different cases. 


192.—Where a sub-agent is properly appointed, the 

Kepn.sentatio„ principal is, SO far as regards third persons, 

sub-.’Snt.SpeHy represented by the sub-agent, and is bound by 
appointed. responsible for his acts, as if he were an 

agent originally appointed by the principal. 

Agent s respon- Tlie agent is responsible to the principal 

sihility for sub- ^llg Sub-Ugent. 

a<;cnt. ^ 

S..i)-a<iciit/s ir- The sub-agent is responsible for his acts 
sponsihiuty. ageiit, but not to the principal, except 

in case of fraud or wilful wrong. 


Principal and sub-agent.—-Where authority to appoint a sub-agent 
in the nature of a substitute for the first agent “exists” either by 
agreement or as implied in the nature of the business “ and is duly 
exercised, privity of contract arises between the principal and the 
substitute, and the latter becomes as responsible to the former for the 
due discharge of the duties Avhich his employment casts upon him, as 
if he had been appointed agent by the principal himself ” (h). This is 
the class of cases contemplated in s. 191. Otherwise the sub-agent 
looks to and is controlled by the agent who appointed him, and is not 
under any contract with the principal. If money due to A. is paid to 
P., who is Z.’s servant, Z. having authority from A. to collect it, P. is 


accountahlc only to Z., and A. cannot recover the money direct from 
P. (?). But a sub-agent is accountable to the principal for a secret 

commission improperly received by him (j ). 

And a sub-agent who does not know that his employer is an agent 
is entitled to the same rights as any other contracting party dealing 


(/i) Dc Ihissche v. .1// (1878) 8 Ch. Div. 
2S(i, :ni. 

(i) Slt'pht'ti.'t V. Badt'tH'k (I8:CJ) R, 


Ad. 354 ; 37 R. R. 4-18. 

(j) Poky// y. Jones [1005, 1 K. B. 11, 

(\ A. 
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with an undisclosed principal (see ss. 231, 232, p. 646, below). “ If A. 
employs B. as his agent to make any contract for him, or to receive 
money for him, and B. makes a contract with C., or employs C. as his 
agent, if B. is a person who would be reasonably supposed to be acting 
as a principal, and is not known or suspected by C. to be acting as an 
agent for any one, A. cannot make a demand against C. without the 
latter being entitled to stand in the same position as if B. had in fact 
been a principal. If A. has allowed his agent B. to appear in the 
character of a principal he must take the consequences ” (k). 

Accordingly where goods consigned have been sold in good faith 

by a sub-agent appointed by the consignee, and the proceeds have been 

brought into account between the consignee and the sub-agent, the 

latter is not liable to account to the consignor. His account with the 

consignee cannot be interfered with by the consignee’s principal except 
on the ground of bad faith (/). 

Agent’s responsibility for sub-agent.— A commission agent for the 
sale of goods, who properly employs a sub-agent for selling his princi¬ 
pal s goods, is liable to the principal for the sub-agent’s fraudulent 
disposition of the goods within the course of his employment. The 
last clause of this section, giving a principal in cases of fraud or wilful 
wrong the right of recourse to the sub-agent, does not exclude the 
prmcipal’s normal right of recourse to his agent. In fact, the total 
effect of the section is to give an option to the principal where a fraud 
or wilful wrong is committed by the sub-agent (w). 

Where an agent, without having authority to 
Agent’s rcspon- do so, has appointed a person to act as a sub- 

sibihty for sub- ^ j.-l 

agent appointed tnc agent stands towards such person 

without authority, relation of a principal to an agent, and 

is responsible for his acts both to the principal and to third 
persons; the principal is not represented by or responsible 

{k) Bowen L.J. in Montagu v. For- agent in this case was a commission 
wood [1893] 2 Q, B. 350, 355. Cp. New agent acting for an up-couutiy con- 
Zealarid and Australian Land Co. v. stituent, and the sub-agent was a muc- 
Watson (1881) 7 Q. B. Div. 374, cadam employed by the commission 

_ (0 Peacock V. Baijnath (1891) 18 Cal. agent. As to the position of a dubash 
o73, 613 , L. R. 18 I. A, 78. in Madras, see South Indian Industrials 

(^) Nensukhdasy.Birdichand{mi)l^ Ld-. v. Mindi Rama Jogi (1914) 27 
Bom. L. R. 948; 43 1. C. 699. The Mad. L. J. 501; 26 I. C. 822, 

r.O. 


Ss. 

192,193. 
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Ss. 

193,194. 


i for the acts of the person so employed, nor is that person 
r espons ible to the principal. 

If the sub-agent purports to act in the name of the ultimate 
principal, that principal may adopt his acts by ratification, as he might 
adopt acts purporting to be done on his behalf by any other person 
(ss. 196—200, pp. 580—586, below). But it is conceived that, if a 
sub-agent acts in his own name or in that of the agent who has taken 
on himsel without authority to delegate to him business which is in 
fact the principal’s, the acts so done cannot be ratified by the principal. 

A person to whom a trust has been improperl}’’ delegated is not an 
agent of the beneficiaries, but he is not the less liable to account to 
them, independently of agency, for trust property which has come to 
his hands (n). 


^194.- -Where an agent, holding an express or implied 
, , authority to name another person to act for 

Jvolation hot ween ^ 

principal and per- the principal in the business of the afrency, 

8on duly appointed o j ^ 

by a^ent to act in has named another person accordingly, such 

business of agency. 

person is not a sub-agent, but an agent of the 
principal for such part of the business of the agency as is 
entrusted to him. 

Illuslrotions. 


(a) A. directs M. his solicitor, to sell his estate by auction, and to employ 
on auctioneer for the purpose. U. names C., an auctioneer, to conduct the 
sale. C. is not a sub-agent, but is A.’s agent for the conduct of the sale. 

(h) A. authorises B., a merchant in Calcutta, to recover the moneys duo 
to A. from C. & Co. \i. instructs D.. a solicitor, to take legal proceedings 
against C. A. Co. for the recovery of the money. D. is not a sub-agout, but is 
solicitor for A. 


In such cases as are put in the illustrations B., as batween A. and 
the auctioneer or solicitor, is treated as merely the messenger of A.’s 
direct authority. This section apparently means to draw a clearly 
marked line between an ordinary sub-agent and a parson who is put 
in relation with the principal, a '‘substitute” as he is called in a 
passage already quoted above (o). The distinction is probably con¬ 
venient, though we cannot find it so sharply defined in any English 


(n) Myler v. Fiizpatrich (1822) 0 Mad. (o) De Bu.schc v. AH (1S7S) S Ch. 

360; 23 H. R. 247 ; Me Barnei/ [1S02] Div. 310, 311. 

2(:h. 205. 
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autliority. Apparently tliis section covers tie case of an upper servant 
in a household who has authority to select and dismiss xmder-servants, 
although the language is perhaps not the most appropriate. Such a 
servant, at any rate, is not answerable to third persons for acts or 
defaults of those under him which he has not specifically authorised (p). 

A receiver appointed to carry on a business by mortgagees, 
trustees for debenture-holders, or the like, appears to be in a similar 
position (q), though it by no means follows that those who appoint 
him under the special powers conferred on them for that purpose, 
whether by law or by agreement of parties, are liable as principals for 
his acts(r). In Bombay, the appointment of a muccadam by a 
commission agent acting for an up-country constituent is an ordinary 
case of the appointment of a sub-agent. The muccadam is not a 
substituted agent of the up-country constituent (s). 

The following section and this section, read together, show that 

they do not apply to the case of an agent being instructed to hand 

over all or part of the business to a certain named person and no other; 

in such case he is not answerable for the capacity or conduct of that 

person; his duty is done when he has established relations between 

the substituted agent and the principal, and then ss. 191, 192 have 
no place (t). 


195 .—In selecting such agent for his principal, an agent 

namfnf sucf pe^ cxercise the Same amount of dis- 

cretion as a man of ordinary prudence would 
exercise in Ms own case ; and if he does this he is not respon¬ 
sible to the principal for the acts or negligence of the agent 
so selected, 

Illuslrations. 


(a) A. instructs B., a merchant, to buy a ship for him. B. employs a 
ship surveyor of good reputation to choose a ship for A. The surveyor makes 
the choice negligently, and the ship turns out to be unseaworthy, and is lost. 
B. is not, but the surveyor is, responsible to A. 


(p) “ It was never heard of that a 
servant who hires labourers for his 
master was answerable for all their 
acts ” : Stone v. Cartwright (1795) 6 T. R. 
411; 3R. R, 220. 

{q) Owen <Ss Co. v. Cronk [1895] 1 Q. B. 
265. See per Lord Esher at p. 272. 

(r) Costing v. Gaskell [1897] A. C. 575. 


(5) Nensukhdas v. Birdichand (1917) 19 
Bom. L. R. 948, 960; 43 I. C. 699. As 
to a dubash in Madras, South Indian 
Industrials Ld. v. MindiBama Jogi (1914) 
27 Mad. L. J. 501; 26 I. C. 822. 

{/) T. C. Ckowdury Bros. v. Girindra 
Mohan Neogi (1929) 56 Cal. 686; 121 
I. C. 636. 


Ss. 

194,195. 


37—2 



580 


THE INDIAN CONTRACT ACT. 


Ss. (^) A. consigns goods to B., a merchant, for sale. B., in due course, 

195,196. employs an auctioneer in good credit to sell the goods of A. and allows the 

auctioneer to receive the proceeds of tlie sale. The auctioneer aftenvards 
becomes insolvent without having accounted for the proceeds, B. is not 
responsible to A. for the proceeds. 


Little, if any, direct authority can be produced for this rule (w), 
but it is not open to doubt in English law. Were it otherwise, no 
man would take the responsibility of choosing an agent for another 
without an express indemnity. 


196. 


Uiglit of person 
as to acts done for 
him without his 
authority. Effect 
of ratilication, 

Itis authority. 


Ratification, 

Where acts are done by one person on behalf 
of another, but without his knowled 2 ;e or 


authority, he may elect to ratify or to disown 
such acts. If he ratify them, the same effects 
will follow as if they had been performed by 


Conditions of ratification : “ On behalf of another.”—The rules on 
this subject are now familiar in the Common Law. Some of them are 
perhaps over-subtle, but on tlic whole they are for the advantage of 
commerce. Ratification must be by the person for whom the agent 
professes to act. “That an act done for another by a person not 
assuming to act for himself, but for such other person, though without 
any precedent authority whatever, becomes the act of the principal, 
if subsequently ratified by him, is the known and well-established rule 
of law. In that case the principal is bound by the act, whether it be 
for his detriment or his advantage, and whether it be founded on a tort 
or a contract, to the same extent as by, and with all the consequences 
which fellow from, the same act done by bis pre\dous authority ” (v). 
But “ where A. does an act as agent for B. without any coiiuuunication 
with C., C. cannot, by afterwards adopting that act, make A. his agent 


and thereby incur any liability, or take any benefit, under the act of 
A. (?e). “ Ratification in the proper sense of the term, as used with 
reference to the law of agency, is applicable only to acts done on behalf 


(M) See. Itowcver, CahiU v. Daivson Or. 236, 243 ; 64 R. R. 770, 776, prr Cur. 
(1857) 3 C. B. N. S. 106 ; 111 R. R. 565. {w) 75., hond-noto. 

(y) Wilson V. Tnniman (1S43) 6 Man. k 



RATIFICATION OF UNAUTHORISED ACTS. 

of the ratifier. And this rule is recognised in s. 196 of the Indian 
Contract Act ” (x). 

A ratification of the unauthorised contract of an agent can only 

be effectual when the contract has been made by the agent avowedly 

for, or on account of, the principal, and not when it has been made 
on account of the agent himself ” (y). 

A man cannot adopt by ratification an act which was not autho¬ 
rised by him at the time and did not purport to be done on behalf of any 
principal {i). 

Since a ratification is in law equivalent to a previous authority, 

a person not competent to authorise an act cannot give it validity by 
ratifying it (a). 

Eatification must be by an existing person on whose behalf the 
contract might have been made at the time ” (6). Thus a newly- 
formed company cannot ratify an act done in its name before it was 
incorporated (c). And where a time is limited for doing an act, and A. 
does It on behalf of B., but without his authority, within that time, 
B. can ratify it only before the time has expired (d). 

^ The person on whose behalf an act purports to be done need not 

be individually known to the agent; it is enough if he is ascertainable 

as owner of specified property or the like. A man may effect an 

insurance on behalf of all persons interested, and any such person may 

adopt the contract of insurance for his own share by ratification (e). 

A baihff may receive the rent of land on behalf of the unknown heirs 

of the last owner in possession, and those heirs, when their title is 
ascertained, can ratify his acts (/). 


{x) Raja Rai Bhagwat Dayal Singh 
V. Debt Dayal Saku (1908) 12 C. W. N. 393, 
408 ; L. R. 35 I. A. 48, 58. 

{y) Per Cur. in Skiddkeskvar v. Ram- 
chandrarav (1882) 6 Bom. 463, 466. 

( 2 ) Keighley, Maxted cfc Co. v. Durant 
[1901] A. C. 240 (the decision of the C. A. 
which the H. L. reversed, [1900] 1 Q. B. 
629, was certainly novel); Raghavachari 
V. Pakkiri Mahomed (1916) 30 Mad. L. J. 
497, 601; 34 I. C. 760. 

{a) Irvine v. Union Bank of Australia 
(1877) 3 Cal. 280, 285 ; L. R. 4 1. A. 
86 ; 2 App. Ca. 366. 


(6) Kelner v. Baxter (1886) L. R. 2 C. P. 
174, 185. 

(c) In re Empress Engineering Co. 
(1880) 16 Ch. Div. 125 ; Ganesh Flour 
Mills Co. V. Puran Mai (1905) Punj. Rec. 
no. 2. 

(rf) Dibbins v. Dibbins [1896] 2 Ch. 348. 
(e) Ragedorn v. Oliverson (1814) 2 
M. & S. 485; 15 R. R. 317. And such 
ratification is good even after known loss ; 
Williams v. North China Insurance Co. 
(1876) 1 C. P. Div. 757. 

(/) hyellY. Kennedy 

437, 456. 


681 
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S. 196. “ Acts done without knowledge or authority.” —^Au act done by an 

agent in excess of his authority may also be ratified (g). But ‘‘ there 
is a wide distinction between ratifying a particular act which has been 
done in excess of authority and conferring a general power to do similar 
acts in future.” Therefore the ratification by a company of certain 
acts done by its directors in excess of the authority given to them 
by the articles of the company does not extend the authority of the 
directors so as to authorise them to do similar acts in future (li). 

Retrospective effect.—Ratification, if effective at all, relates back 
to the date of the act ratified. If an action is brought in a man’s name 
without his knowledge, he may adopt the proceedings and make them 
good at any time before trial (i). The rule goes so far that if A. makes 
an offer to B. which Z. accepts in B.’s name without authority, and B. 
afterwards ratifies the acceptance, an attempted revocation of the 
offer by A. in the time between Z.’s acceptance and B.’s ratification is 
inoperative (j). So long as the professed agent purports to act on 
behalf of the principal, it is immaterial whether in his own mind he 
intends the principal’s benefit or not, and what his real motive and 
intention may be ; nor does it make any difference if the third party 
discovers before ratification that the agent meant to keep the contract 
for himself (k). In fact, the third party gets by the ratification exactly 
what he bargahiod for. 

But if Z. pays money to B. as in satisfaction of A.’sdebt,andB., 
afterwards discovering that Z. had no authority, returns him the 
money by agreement between them, A. can no longer adopt the pay¬ 
ment and rely on it as a discharge. A man is not bound to accept 
payment of a debt, or satisfaction of any other obligation, from a 
stranger to the contract, though, if B. had accepted the payment with 

(^) Sccrtlanj of SUitc v. KamachiC Boi/e suing. 

(1859) 7 M. I. A. 470. (j) BoUon Partners y, L<imbcrt{im)U 

{h) Irvine v. Union Bank of Australia Ch. Div. 205. This decision has been 
(1877) 0 Cal. 280, 287 ; L. K. 4 I. A. SO ; freely criticised, but for tho present 
2 App. Ca. 300, 375. remains authoritative. It is open to 

(i) V. Marks (1802) 7 11. & N. reconsideration in a Court of last resort: 

080; 120 U. U. 040. Tho action was on see tho judgment of tho Judicial Com- 
nogotiablo instruments, and tho most mittec in Fleming v. Bank of New Zealand 
plausible form of tho argument for tho [191X1] A. C. 577, 587. 
defence was that tho plaintiff was not tho (A*) Thdenunm anJ Ledcrmann 
holder of the instruments at the time of Frercs [1899] 2 Q. B. 00. 
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knowledge of Z. ’s want of authority, or acquiesced in it after he obtained 

that knowledge, he would have been estopped from denying Z.’s 
authority as against A. (1). 


What acts cannot be ratified.—A transaction which is void ab 
initio cannot be ratified (m). This is illustrated in England by a line of 
cases in company law marking the distinction between irregularities 
capable of being made good if the act is ratified by a general meeting, 
or the whole body of shareholders, and acts not within the company’s 
objects as defined by its original constitution, and therefore incapable 
of being made binding on the company by any ordinary means known 
to the law («). It is not clear whether this rule extends to the case 
of a forged signature so as to prevent the person whose signature has 
been forged from adopting the instrument even for civil purposes (o). 
That such adoption would not relieve the forger from criminal liability 
is admitted. In any case it woidd seem that there is no question of 
agency unless the offender purports to sign by procuration. It is 
beyond our scope to consider under what conditions a man may be 
estopped by his own words or conduct, apart from agency or ratifica¬ 
tion, from denying that a certain signature was his. 


Agents of Government.—^Acts done by pubhc servants in the name 
of the Crown, or the Government of India, may be ratified by subse¬ 
quent approval in much the same way as private transactions (see 
Secretaiy of State v. Kamachee Boye (p) and Collectoi' of Masulipatam v. 
Cavaly Vencata (q) ). In these cases the effect may not be to create 
legal duties but, where the acts in question are of the kind known as 
acts of State, to preclude courts of law from entertaining any claim 
foimded upon them (r). Such acts are political, and outside the scope 
of mumcipal law, and cannot, in ordinary circumstances, occur within 
the jurisdiction. 


(/) Walter v. James (1871) L. R. 6 Ex. 
124. The language of Kelly C.B. about 
“ mistake in fact ” is not incorrect, but 
also not luminous. 

(to) 3Ianji Ram v, Tara Singh (1881) 3 
All. 852 (not an ordinary case of agency, 
but the principle is the same). 

(n) See Pollock on Contract, Appendix, 
Note D. 

(o) In 1871 the majority of the Court 
of Exchequer held that such an adoption 


did not create a cause of action : Brook 
V. Hooky L. R. 6 Ex. 89. Ten years later 
Lord Blackburn expressed a decided 
opinion that it would: McKenzie v. 
British Linen Co,, 6 App. Ca. 82, 99. 
ip) (18o9)7M. I.A. 476. 

{q) (1860) 8 M. LA. 529, 554. 

(r) Huron Y. Denman {\%4:1) 2 167; 

76 R. R. 554; see more in Pollock on 
Torts, 12th ed. 114. 


S. 196. 
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Ss. 

197,198. 


197.^—Ratification may be expressed or maybe implied 
Ratification may in the conduct of the person on whose behalf 

be expressed or ^ 

implied. tlie Ects Eie done. 


Illustrations. 

(a) A., without authority, buys goods for B. Afterwards B. sells them 
to C. on his own account. B.’s conduct implies a ratification of the purchase 
made for him by A. 

(b) A., without B.’s authority, lends B.’s money to C. Afterwards B. 
accepts interest on the money from C. B.’s conduct implies a ratification of 
the loan. 


Express ratification.—An express ratification cannot become com- 
plete until it is communicated ; till then it is liable to revocation (s). 


Implied ratification.—Assent to an act done on one’s behalf, like 
consent to an agreement, may be conveyed otherwise than in words 
{cp. s. 9, p. G2, above); and taking the benefit of the transaction is the 
strongest, as it is the most usual, evidence of tacit adoption. Accepting 
the results of the agent’s proceeding, whether obviously beneficial to 


the principal or not, will have the same cfiect(0. Where an agent, 
without authority to do so, referred certain matters to arbitration, and 
the principal, after knowledge of the arbitration proceedings, acquiesced 
in them and did not raise any objection thereto, it was held that his 
conduct amounted to a ratification of the reference (»). 


198.—No valid ratification can be made by a person 
Knowicdsc re- wliose knowledge of the facts of the case is 

quisite for valid , ^ ^ 

ratification. materially defective. 

English autliority is to the effect that a principal is not liable for 
excessive or irregular execution of his authority (nor a fortiori for a 
wholly unauthorised act done on his behalf) unless he ratifies the act 
with knowledge of the irregularity, or shows an intention “ to take upon 
himself, without inquiry, the risk of any irregularity ” (v). More lately 


s) liajagopalacliari/ulu v. The Secretary 
of Stale for /«</m (IDIS) ;i8Mad. lOOS; 
22 I. C. 107. 

(/) A. buys a .‘speculative stock in P.’s 

name without autboritv, thereby in- 

* ** 

volving P. in loss. It nmy be a question 
of fact whether money ultimately realised 
by re-.sale at a loss and paid by A. to P. 
was taken by P. in sueli a wav ns to 


amount to ratification or only as com* 
pensation duo from A. : Kadiresan 
Cfidliar V. Samanathan Chetti, 102 I. C. 
otil; A. I. 1\. 1027 Mad. 47S (long un¬ 
profitable report of complicated facts). 

(«) Saturjit Periap liahadoor w Dulhtn 
Ouhb Kocr (1807) 24 Cal. 400. 

(r) Lewis v. Read (1845) 13 M. & \V. 
834; 67R.R.828. 
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the Judicial Committee laid down in general terms that “ acquies¬ 
cence and ratification must be fomided on a full knowledge of the 
facts, and further it must be in relation to a transaction which may be 
valid in itself and not illegal, and to which eflfect may be given as 
against the party by his acquiescence in and adoption of the trans¬ 
action ” (w). The two latter conditions might perhaps have been more 
clearly expressed. Still more lately the Court of Appeal in England 
has said : “ To constitute a binding adoption of acts a priori unautho¬ 
rised these conditions must exist: (1) the acts must have been done for 
and m the name of the supposed principal, and (2) there must be full 
knowledge of what those acts were, or such an unqualified adoption 
that the inference may properly be drawn that the principal intended 
to take upon himself the responsibility for such acts, whatever they 
were. Eeluctant ratification by a solicitor of an unauthorised use of 
his name which is represented as merely formal, and at the time 
reasonably appears so, will not make him, still less his firm, liable for 
the loss caused to third persons by money having been taken out of 
court under the assumed authority, and afterwards misapplied (x). 

The Act does not expressly deal with the possible case of the 

prmcipal deliberately waiving inquiry so as to make the agent’s act 

his own at all hazards. Such cases fall under the general rule that a 

free agent may waive a legal advantage if he thinks fit, and there 

is no reason to suppose that the English authorities would not be 
followed. 


Effect of ratif}-- 
ing unauthorised 
act forming part of 
a transaction. 


199.—A person ratifying any unautho¬ 
rised act done on his behalf ratifies the whole 
of the transaction of which such act formed a 
part. 


It is obvious that a man cannot at his own choice ratify part of 
a transaction and repudiate the rest (y). The only possible exception 
is in the case of the part repudiated being wholly for the principaFs 
benefit, which is not likely to occur. The general rule is that, “ where 


(w) La Banque Jacques-Cartier v. La 
Banque d'Epargne^ etc. (1887) 13 App. 
Ca. 111. The appeal was from the Pro¬ 
vince of Quebec, but the principle is one 
of universal jurisprudence. 


(ar) Marsh v. Joseph [1897J 1 Ch. 213, 
24G. 

{y) See Keuy v. Fenwick (1876) 1 
C. P. D. 745, 753. Authority is really' 
needless. 


Ss. 

198,199. 
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19/200 ^ is established as to a part, it operates as a confirmation of 

’ • the whole of that particular transaction of the agent ” : S. A. § 250. 

200.—An act done by one person on behalf of another 
Ratification of without such Other person’s authority, which 

unauthorised act ic •,! .i •, i ’ 

cannot injure third cione witli autiiorityj would have the effect 

of subjecting a third person to damages, or of 
termmatmg any right or interest of a third person, cannot, 
by ratification, be made to have such effect ( 2 ). 

Illustrations. 

(a) A., not being authorised thereto by B.. demands, on behalf of B 

tho delivery of a chattel, tho property of B., from C., who is in possession of it. 

This demand cannot bo ratified by B., so as to make C. liable for damages for 
his refusal to deliver (a). ^ 

(b) A. holds a lease from B., terminable on three months* notice C 

an authorised person, gives notice of termination to A. The notice cannot bo 
latitied by B., so as to bo binding on A. (6). 


This is the converse of the principle that a voidable transaction 
cannot be rescinded to the prejudice of third persons’ rights acquired 
under it in good faith. Eights of property cannot be changed retro¬ 
spectively by ratification of an act inoperative at the time. The rule 
is also stated in the form that ratification, to make an act rightful 
which otherwise would be wrongful, must be at a time when the 
principal could still have lawfully done it himself (c). The ratification 
of a contract does not give the principal a right to sue for a breach 
committed prior to the ratification {d}. A. holds a lease from two joint 
receivers, B. and C. B., without C.’s authority, gives notice to quit 
to A. The notice cannot be ratified by C. so as to be binding on A. (e). 


(z) Authority is not needed to show 
that this section does not apply where no 
third person would bo prejudiced ; for 
illustration, if desired, see Garapati 
A'arasimudu v. Basara Sankaram, 85 
I. C. 439; A. I. R. 1925 Mad. 249. 

(а) S, A. § 247. Cp. Bird v. Brown 
(1850) 4 Ex. 780 ; 80 R. R. 775, where 
tho act Avas stoppage in transit, and tho 
recognition of tho same rule in tho House 
of Lords in LycU v. Kennedy (1SS9) 14 
App. Ca. 437, 401, 402. 

(б) Such a notice, in order to bo good, 


must bo binding on all parties concerned 
at tho time when it is given : Bight <0 
Fisher V. Cuthell (1804) 5 East, 491 ; 7 

H. R. 752. from which this illustration 
appears to bo simplified. 

(c) Bird V. Brown (1850) 4 Ex. 786; 
SOR.R. 775. 

(d) Kidderminster v. Hardwick (1873) 
L. R. 9 Ex. 13. 

(e) Cnssim Ahmed v. Eusuf Haji Ajam 
(1916) 23 Cal. L. J. 453; 34 I. C. 221. 
Joint receivers, unlike joint oumers, 
should all join in giving tho notice. 
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Revocation of Authority. 

201 • ^Ah agency is terminated by the principal revoking 

Termination of authority ; or by the agent renouncing the 

^ business of the agency ; or by the business of 

the agency being completed ; or by either the principal or 

agent dying or becoming of unsound mind ; or by the prin¬ 
cipal being adjudicated an insolvent under the provisions 

of any Act for the time being in force for the relief of insolvent 
debtors. 


S. 201. 


This is English law, subject to the remark that there is little 

authority as to the case of insanity, and it was formerly thought that 

insanity of either principal or agent would determine the agency only 

if it had been judicially established by “ inquisition ” (/). Eut it 

seems the true rule is that the principaTs insanity in fact is sufficient 

to annul the agent’s authority (g). The present section has, in any 

case, made the law clear in India. We have to read it with the 

following ones to 210 inclusive, which modify its effect in various 
ways. 

Completion of business of agency.—The Allahabad and Calcutta 
High Courts hold that where an agent for the sale of goods receives 
the price, the agency does not terminate on the sale of the goods, but 
continues imtil payment of the price to the principal. Sec. 218 (p. 614, 
below) provides “ that an agent is bound to pay to his principal all 
sums received on his account. Clearly then the business does not 
terminate on receipts of the money by the agent, inasmuch as there is 
a subsequent obligation to account for the sums and to pay them ” (h). 
In a Madras case, Wallis C.J. expressed the opinion that the agency 
terminates when the sale is completed, and that it does not continue 
until payment of the price [i). The question in the above cases was 
one of limitation (j). But the authority of an agent for sale to contract 
on the principal’s behalf ceases as soon as the sale is completed. He 


(/) Kent, Comm. ii. 645. 

{( 7 ) So assumed in Yonge v. Toynbee 
[1910] 1 K. B. 215, C. A. 

{h) Babu Bam v. Bam Dayal (1890) 12 
All. 541, followed in Finh v. BuJdeo Dass 


(1899) 26 Cal. 715, 724, 725, 

(i) Venkatachalam\.}\araya)mn (1914) 
39 Mad. 370, 378-379; 26 I. C. 740. 

ij) See the Limitation Act, 1908, 
Sch. I., art. 89. 


588 


THE INDIAN CONTRACT ACT. 


S. 201. 


has no power to alter the terms of the contract without fresh authority 
from the principal ()t). 

The authority of an agent to collect bills and to remit the amoimt, 

when realised, by drafts, terminates as soon as the drafts are de¬ 
spatched (I). 


Death of principal.—A power of attorney to an agent to present 
a document for registration is revoked by the death of the principal. 
It was accordingly held by the Judicial Committee that where the 
principal died before the presentation, and the registrar, knowing of 
the principal’s death, accepted and registered the document, the 
registration was invalid (m). Where a power of attorney is given by 
the members of a joint Hundu family to one of them in connection with 
the family business, it is a question of construction in each case whether 
the power comes to an end on the death of any of them or whether it 
is to contmue even after then (n). See notes to s. 209, p. 596, below. 


\\Tiere an agent has been 


Where the agency is for a fixed term.—* 

appointed for a fi.xed term, the expiration of the term puts an end to 

the agency, whether the purpose of the agency has been accomplished 

or not; consequently where an agency for sale has expired by express 

limitation, a subsequent execution thereof is invalid, unless the term 
has been extended (o). 


I'ayment or act by attorney under power.—S. 3 of the Powers of 

Attorney Act VII of 1882 provides that any person making or doing 

any payment or act in good faith, in pursuance of a power of attorney, 

shall not be liable in respect of the payment or act by reason that,’ 

before the payment or act, the donor of the power had died or become 

lunatic or insolvent, or had revoked the power, if the fact of the death, 

etc., was not at the time of the payment or act known to the person 
making or doing the same. 


{/■) Jihekhun} V. i'?<’/K»/fs(lS10)2Camp. 
; II U. U. 72;j. And see Settm v. 
*S’W( (1S02) 7 Ves. 205, 270; 0 R. R. 
124. 

(/) Alliance Bank of Shnhu IJ. v, 
AuniL<ar AV/i/- {11115) Runj. Roe. no. 70, 
]>. :J22; :U I. c, 215. 

(»0 Mujitknn-Xhsa v. Bahim 


(1000) 23 All. 233 ; L. R. 28 1. A. 15. 

(«) Be Sital Prosa<i (1010) 21 C. W. N. 
020: 41 I. C. 288. 

(o) Per Jtookerjeo J. in LcjUjce v. 
DaJabhai (1015) 23 (XA, L. J. 190, 202; 
34 I. C. 807. This is really too ele¬ 
mentary to need authority. 



avthority coupled with interest, 

202.-Wiiere the ngeiit has himself an interest in the 
Tennination of wbicli fonus the siibiect-matter of 

'encv. wherft 


agency 
agent has an in 


„ .n ^ the agency cannot in the absence 

Sr“ contract, be terminated to the 

prejudice of such interest. 

Illustrations, 

(a) A gives authority to B. to sell A.’s land, and to pay himself out of 

the proceeds, the debts due to him from A A ^ imseJt, out of 

V.(iS 

no: iTiet fr r;:;:: 


Authority coupled with interest.-In tbc,e cases the current phrase 
^ that the agents authority is “coupled with an interest.” In 
England, however, this does not seem to be quite accurate, unless it is 
mderstood that the word “ coupled ” implies, beyond the mere fact of 
the agent having an interest in the subject-matter, some specific 
connection between the authority and the interest. The principle is 
thus stated : “ that where an agreement is entered into on a sufficient 
consideration, whereby an authority is given for the purpose of securing 
some benefit to the donee of the authority, such an authority is irre¬ 
vocable In fact, the circumstances must be such that revocation 

of the authority would be a breach of faith against the agent. The 
language of this section is wider. Still there is not any evident intention 
to overrule the English decisions. In fact, illustration (b) supplies just 
the circumstances which, in a leading English case where the authority 
was held to be revocable, were wanting, namely, that the consignment 
is made after the factor’s advances, and with an express request by the 
principal to repay himself out of the price of the goods. In that case 
the Court said : “ We think this doctrine f.e., the rule of the present 
section—" applies only to cases where the authority is given for the 
purpose of being a security, or ... as a part of the security, not to 
cases where the authority is given independently, and the interest of 
the donee of the authority arises afterward s, and incidentally only ; as, 

(P) Smart v. Sandar, (1848) 5 C. B. at by Williams J. in Clerk r. Laune (ISo7) 
p. 917 ; 75 R. R. 861, approved in Taplin 2 H. & N. 199, 200; 115 R. R 489 in Ex 
V. Florence (1851) 10 C. B. 744, 758, Ch.; adopted by Bindley L.J. in Car- 
»4 R. R. 773 ; repeated word for word Ca«e [1896] 2 Ch. 643, 648. 
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S. 202. for instance, in the present case . . . the goods are consigned to a 

factor for sale. This confers an implied authority to sell. Afterwards 
the factor makes advances. This is not an authority coupled with an 
interest, but an independent authority, and an interest subsequently 
arising. The making of such an advance may be a good consideration 
for an agreement that the authority to sell shall be no longer revocable ; 
but such an effect will not, we think, arise independently of agree¬ 
ment {q). The material variation of the facts in this case which 
is given in illustration (b) does amount to evidence of agreement. 
Whether there is such an agreement in a particular case is a question 
of fact (r). Indian decisions, as we shall immediately see, take the 
same line. The Act itself is, of course, the primary authority ( 5 ). 

A direction by A. to B. to receive income payable to A., and apply 
it towards discharge of A.’s debt to- Z., is obviously not an authority 
coupled with an interest in B., whether the revocation of it would or 
would not be a breach of any contract between A. and Z. ; but in such 
circumstances loosely worded or ambiguous new instructions from A. 
to B. will not be readily construed as a revocation (0- 

An example of a transaction including such an agreement as the 
rule requires is that of an “ untierwriting contract addressed to the 
vendor-promoter of a new company. Here we have a bargain by which, 
for valuable consideration in the form of commission, the underwriter 
agrees to take certain shares, and this he knows to be for the benefit of 
the promoter, who is to be paid out of money raised by the issue of 
shares, and in order to enable the promoter the better to secure the 
performance of the contract the underwriter authorises the promoter 
to apply for shares in his name, and expressly agrees not to revoke that 
authority. The authority is coupled with an interest, and an allotment 
of shares to the underwriter on the promoter’s application makes him 
a member of the company notwithstanding an attempted revocation 
in the meantime (u). 


((/) Smart v, Saiidars (1848) 6 C. B. 
895, 918; 75 R. U. 849. And sco Frith 
V. Frith [1900] A. C. 254. 

(r) De Comas v. Frost (1805) 3 Moo. 
r. C. (N. S.) 158. 

( 5 ) See 17 Bora, at pp. 643, 645 ; 20 
Mad. at p. 103. 

(0 Clerk V. Laurie (1857) 2 H. & N. 


199; 115 U. R. 4S9, argued mainly on 
the questiop whether the authority was 
rovoeable, hut decided on tho ground 
tliat in any case there was nothing 
amounting revocation. 

(w) CarmichaeVs Case [1896] 2 Ch. 643, 
647. 
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Indian authorities.—The interest which an agent has in effecting 
a sale and the prospect of remuneration to arise therefrom do not 
constitute such an interest as would prevent the termination of the 
agency («). Upon the same principle, where an agent is appointed to 
collect rents, and his salary is agreed to be paid out of those rents, it 
does not give the agent an interest in the subj ect-matter of the agency 
within the meaning of this section (w). But where an agent is autho¬ 
rised to recover a sum of money due to a third party to the principal, 
and to pay himself, out of the amount so recovered, the debts due to 
him from the principal, the agent has an interest in the subject-matter 
of the agency, and the authority cannot be revoked (x). 

Factors for sale of goods.—The question has often arisen as to 
whether a factor who has made advances as against goods consigned 
to him for sale has such an interest in the goods consigned as to prevent 
the termination of his authority to sell. The result of the cases appears 
to be that the authority of a factor to sell is in its nature revocable, and 
the mere fact that advances have been made by him, whether at the 
time of his employment as such or subsequently, cannot have the effect 
of altering the revocable nature of the authority to sell, unless there is 
an agreement express or implied between the parties that the authority 
shall not be revoked (y). Where the factor is expressly authorised to 
repay himself the advances out of the sale proceeds, as in illustration (b), 
he has an interest in the goods consigned to him for sale, and the 
authority to sell cannot be revoked. In such a case “ an interest in the 
property ” is expressly created. But the “ interest ” need not be so 
created, and it is enough to prevent the termination of the agency that 
the “ interest ” could be inferred from the language of the document 
and from the course of dealings between the parties. Thus where’a 
factor who had made advances as against goods consigned to him for 
sale was authorised to sell them “ at the best price obtainable,” and in 
the event of a shortfall to draw on the consignor, it was held that this 


(v) Lakmichand v. Chotooram (1900) 
24 Bom. 403. 

{to) Vishnucharya v. Ramchandra (1881) 
6 Bom. 253. 

{x) Pestanji v. Matckelt (1870) 7 
B. H. C. A. C. 10. See also Subrahmania 
V. Narayanan (1901) 24 Mad. 130, and 
Jagabhai v. Rustamji (1885) 9 Bom. 311. 


Clerk V. Laurie, 2 H. & N. 199, cited 
above, would have resembled these cases 
if the debt which the banker was directed 
to pay had been due to himself and not to 
a third person. 

(y) Jafferbhcy v. Charlesworih (1893) 
17 Bom. 520, 542, citing De Cotnas v. 
Frost, 3 Moo. P. C. 158, 179. 


S. S02. 
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Ss. arrangement gave an interest to the factor in the goods, and that the 
202-204, authority to sell could not be revoked ( 2 ). 

203.—The principal may, save as is otherwise provided 
„„ . , by the last preceding section, revoke the 

When principal , . . 

may revoke agent’s authority given to his agent at any time 

authority. i 1 • 1 1 ^ 

before the authority has been exercised so as 
to bind the principal, [S. A. § 465.] 

What amounts to exercise of authority.—An agent authorised to 
purchase goods on behalf of his principal cannot be said to have exer¬ 
cised the authority so given to him “ so as to bind the principal ” if he 
merely appropriates to the principal a contract previously entered into 
by himself with a third party. Such an appropriation does not create 
a contractual relation with a third party, and the principal, therefore, 
may revoke the authority (a). 

Authority given to an auctioneer to sell goods by auction may be 
revoked at any time before the goods are knocked down to a pur¬ 
chaser (5), and authority given to a policy broker to effect a policy at 
any time before the policy is executed so as to be legally binding (c). 
Authority to pay money in respect of an unlawful transaction may be 
revoked at any time before it has actually been paid, even if it has been 
credited in account (rf). 


204.—The principal cannot revoke the authority given 


Revocation 
where authority 
has been partly 
exercised. 


to his agent after the authority has been 
partly exercised, so far as regards such acts 
and obligations as arise from acts already 


done in the agenev. 

O V 

Ulustraiion9^ 


(a) A. authorises B. to buy 1,000 bales of cotton on account of A., and to 
pay for it out of A.’s money remaining in B.’s hands. B. buys 1,000 bales of 
cotton in his own name, so as to make himself personally liable for the price. 
A. cannot revoke B.’s authority so far as reganis payment for the cotton. 
[Gp. D. 17, 1, Mandati re/. co»/ro. 15.] 


( 2 ) Kondayya v, ^ara$iv\halu (1890) 
l!0 'Mad. 07. 

(а) Lakhmichand v. Chotooratn (1900) 
2d Bom. 403. 

(б) ITur/otr v. Harrison (1859) 1 E. 
<fc E. 309 ; 117 R. II. 227 ; In re Bare •(* 
O'Morc^s Contract [1901] 1 Ch. 93. 


(c) Warwick v. Stade (1811) 3 Camp. 
127 ; 13 R. R. 772. Cp. Thompson v. 
Adams (1889) 23 Q. B. D. 361. 

(rf) Edgar v. Eorr/er (1803) 3 East, 222 ; 
7 R. R. 433 ; Taylor v. Boiccrs (1876) 1 
Q. B. Div. 291; Hastclow v. Jackson 
(1828) 8 B. * 0. 221 j 32 R. R, 369. 
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( ) A. authorises B. to buy 1,000 bales of cotton on account of A., and to 
pay for it out of A.’s moneys remaining in B.’s hands. B. buys 1,000 bales 
o cotton m A.’s name and so as not to render himself personally liable for the 
price. A. can revoke B.’s authority to pay for the cotton. 

Authority partly exercised.-The rule here laid down is connected 
with the principal’s duty to indemnify the agent (s. 222, p. 623, below). 
“ If a principal employs an agent to do something which by law involves 
the agent in a legal liability ”—or even in a customary liability by 
reason of usage in that class of transactions known to both agent and 
principal—” the principal cannot draw back and leave the agent to 
bear the liability at his own expense ” (e). There is no conclusive 
English authority really covering the ground, but Lord Lindley states 
It as the better opinion that ” an agent who has already acted on his 
mstructions, and has thereby incurred a legal obligation to third 
parties, ... is not boimd on the command of his principal to stop 
short and refuse to perform the obligation incurred. There is no doubt 
that, as between himself and his principal, an agent is entitled to obey 
the counter-order, and to obtain a full indemnity from the consequences 
of so doing. But it is apprehended that he is at liberty so far to carry 
out the instructions on which he has begun to act as may be necessary 
to relieve himseK from all the legal liabilities incurred before notice of 
the countermand, and, having done so, to insist upon indemnity and 
reimbursement as if the principal had not changed his mstructions ” (f). 
Conversely, if a principal revokes his agent’s authority to carry on 
an enterprise, and the agent nevertheless carries it on and contrary to 

expectations makes a profit, the principal cannot then ignore his own 
revocation and claim the profit (ff). 

205 . —Where there is an express or implied contract that 

Compensation the agency should be continued for anv period 

for revocation by r j ... 

principal or renim- time, tne principal must make compensa- 
oiatiou by agent, agent, 01 ’ the agent to the princijial, 

as the case may be, for any previous revocation or renun¬ 
ciation of the agency without sufficient cause. 

(c) Jfead V. Anderson (1884) 13 Q. B. here, was cut short by the Gaming Act, 
Biv. 779^ 783^ per Bowen L.J. The 1892. 

question whether undoubted principle (/) Lindley on Partnership, 459, 9th ed. 

was rightly applied in this case by the (j;) Haridar Prasad Singh v. Kesho 

majority of the Court, having regard to Prasad Singh 93 I. C. 454, 605; A. I. R. 

the statute law, which is not material 1925 Pat. 68. 
r.o. 


Ss. 

204, 205. 


38 


594 


THE INDIAN CONTRACT ACT. 


Ss. 

205, 206. 


Compensation for revocation.—By this section ‘-'the principal is 
bound to make compensation to the agent whenever there is an express 
or implied contract that the agency shall be continued for any period 

of time. This would probably always be the case when a valuable 
consideration had been given by the agent ” {h). 

The valuable consideration here spoken of must be something 
more than undertaking the agency. Where A. appointed B. as exclu¬ 
sive agent for the sale of A.’s coal in Liverpool for seven years, and 
B. undertook not to sell any other owner’s coal there during that time 
without A.’s consent, this was decided by the House of Lords not to 
imply any condition that A. should continue to keep his colliery during 
the term. Uiion such an agreement as that . . . , unless there is 
some special term in the contract that the principal shall continue to 
carry on business, it cannot for a moment be implied as matter of 
obligation on his part that, whether the business is a profitable one or 
not, and whether for his own sake he wishes to carry it on or not, he 

shall be bound to carry it on for the benefit of the agent and the 
commission that he mnv receive (/). 


There is a cla.s3 of cases in which an agent for sale, having proceeded 
fai enough in the transaction to be entitled to commission on its com¬ 
pletion, has been deprived of his commission by the principal putting 
an end to the whole matter. But these cases do not depend on the rule 
here laid down, or on any rule peculiar to the law of agency. They are 
examples of the rule that one party to a contract must not prevent 
another from performing his part (ss. 53,67, pp. 315,380, above), or “ each 
party is entitled to the full benefit of his contract without hindrance 
from the other ” ( j). See further the commentary on s. 219, p. 615, below. 


206. - Keusoiiablo notice must be given of such revoca- 

Noticc of revo- r^’irinciation ; otherwise the damage 

cation or reuuncia- tliei'eby resulting to tlie principal or the agent, 

as the case may be, must be made good to 
the one by the other. [S. A. § 478.1 


(/i) 2*er Cur. in Vishnuchari/a Ham- 
Chandra (IS81) 5 Mom. 253. 250. 

(i) Jihodcs V. Foru'ood 1870) 1 App. 
Ca. 250, por LorU ren/.auce at p. 272. 
Cp. llandyn d- Co. v, H oot/ *f- Co. [1891] 
2 Q. B. ‘ISS, C. A. (not a case of asonev). 


(j) VrickeU v. Badger (1850) 1 C. B. 
N. S. 290 ; 107 R. R. 008; Inchbald v. 
Western Neilgherry Cojfee, etc., Co. (1804) 
17 C. B. X. S. 733; 142 R. R. 003. See 
the judgment of U’illos J. 



DAMAGES FOR PREMATURE REVOCATION, 


695 


An authority given by two or more principals jointly may be 
determined by notice of revocation or renunciation being given by or 
to any one of the principals (^:). 


Revocation and 
renunciation may 
be expressed or 
implied. 


207.—Revocation and renunciation may 
be expressed or may be implied in the con¬ 
duct of the principal or agent respectively. 


Illuslraiion. 

A, empowers B. to let A.’s house. Afterwards A. lets it himself. This 
is an implied revocation of B.’s authority. [S. A. § 474.] 


208. The termination of the authority of an agent 
When termina- ^^es not, SO far as regards the agent, take 
authority Takes ^^^ct before it bccomes known to him, or, 
^ufaT^rthM regards third persons, before it 

persons. becomes known to them. 

Illustrations, 

(a) A. directs B. to sell goods for him, and agrees to give B. 5 per cent, 
commission on the price fetched by the goods. A. afterwards, by letter, 
revokes B.’s authority. B., after the letter is sent, but before he receives it, 
sells the goods for 100 rupees. The sale is binding on A., and B. is entitled to 
five rupees as his commission. 

(b) A., at Madras, by letter, directs B. to sell for him some cotton lying in 
a warehouse in Bombay, and afterwards, by letter, revokes his authority 
to sell, and directs B. to send the cotton to Madras. B., after receiving the 
second letter, enters into a contract with C., who knows of the first letter, but 
not of the second, for the sale to him of the cotton. C. pays B. the money, 
with which B. absconds. C.’s payment is good as against A. 

(c) A. directs B., his agent, to pay certain money to C. A. dies, and D. 
takes out probate to his will. B., after A.’s death, but before hearing of it, 
pays the money to C. The payment is good as against D., the executor. 


Time from which revocation operates. —“ Revocation by the act 
of the principal takes effect as to the agent from the time when the 
revocation is made known to him ; and as to third persons when it is 
made known to them, and not before.” [S. A. § 470.] 

Except as to illustration (c), which removes an anomaly, this 
section is in accordance with the common law. When A. trades as 
B.’s agent with B.’s authority (even though the business be carried 
on in A.’s name, if the agency is known in fact), all parties with whom 
A. makes contracts in that business have a right to hold B. to them 


(k) Bristow v. Taylor (1817) 2 Stark. 50. 
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until B. gives notice to the world that A.’s authority is revoked ; and 
it makes no difierence if in a particular case the agent intended to keep 
the contract on his own account (1). 

Illustration (c) follows the rule of the Roman law and systems 
derived from it against the English authorities, which are admitted to 
be unsatisfactory (m). Accordingly an acknowledgment of a debt 
made by an agent, though after the death of the principal, binds the 
estate of the principal provided the creditor has no knowledge at the 
time of the death of the principal and the acknowledgment amoimts 
to a “ reasonable step [taken by the agent] for the protection and 
preservation ” of the assets of the principal within the meaning of 
s. 209 (n). 

If the authority of an agent to admit execution of a document is 
revoked before the registration thereof, but such revocation is not 
known either to the grantee of the document or the registering officer, 
the document is not invalidated, though it is registered by the agent 
after the revocation of his authority (o). 


209.—When an agency is terminated by the principal 


Agent's duty on 
termination of 
agency by princi- 
pal’s death or in¬ 
sanity. 


dying or becoming of unsound mind, the 
agent is bound to take, on behalf of the 
representatives of lus late principal, all reason¬ 
able steps for the protection and preservation 


of the interests entrusted to him. 


See S. A. §§ -191, 492. There 
authority. 

(0 7'ruc7nan v. /,orfer (1840) 11 A. & E. 
589; 52R. R. 451. 

(m) In England tho principal’s estate 
is not liable on tlte contract, but perhaps 
may bo liable for actual loss : Drew v. 
Nutm (1879) 4 Q. B. Div. GIG ; Blades v. 
iVee (1829) 9 B. & C. 1G7 ; 32 R. R. G20 ; 
but the agent is liable on implied war¬ 
ranty of authority : Yongc v. Totjubcc 
[1910] 1 K. B. 215, C. A. Nor can tho 
agent recover agreed remuneration from 
tho principal's estate for service in tho 
business of tho agency performed after 
tho principal’s death: Campanari v, 
Woodburn (1854) 15 C. B. 400; 100 R. R. 


does not seem to be any English 


406, 

(«) Kbrahim Haji Yakub v. CAuni/oi 
(1911) 35 Bom. 302: 10 1. C. 888. 

(o) Mohendra Nath v. Kali Proshad 
(1902) 30 Cal. 265. Tho Lahore High 
Court held in Moosajee v. Administrator- 
Getieral of Bengal (1921) 3 Lah. L. J. 265, 
that the manager of a distillery was em¬ 
powered under this section to enter into 
contracts for tho pundiaso of molasses 
after tho death of tho proprietor. If it 
was within his ordinary authority, and ho 
had not heard of tho principal's death, 
one fails to see what there was to report. 
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An agency is terminated under s. 201 by the death of the principal. 

If the agent thereafter continue in service of the principal’s heirs, a 

new agency is created. There is nothing in this section to indicate 

that the agency continues on the old terms (p). See notes to s. 208, 
p. 595j above. 

210. The termination of the authority of an agent 

Termination of termination (subject to the rules 

sub-agent’s autho- herein Contained regarding the termination of 

an agent s authority) of the authority of all 
sub-agents appointed by him. 

As a general rule this is obvious. There may be cases where a 
substitute rather than a sub-agent has been appointed, and there 
appears by express agreement or by the nature of the case an inten¬ 
tion that his authority shall not be determined when that of the 
original agent is revoked ; S. A. § 469. 

Agents Duty to Principal. 

211. An agent is bound to conduct the business of his 
Agent’s duty in according to the directions given by 

oiSSines^s'^’ principal or, in the absence of any such 

directions, according to the custom which 
prevails in doing business of the same kind at the place where 
the agent conducts such business. When the agent acts 
otherwise, if any loss be sustained, he must make it good to 

his principal, and, if any profit accrues, he must account 
for it. 

Illustrations. 

(a) A., an agent engaged in carrying on for B. a business, in which it is the 
custom to invest from time to time, at interest, the moneys which may be in 
hand, omits to make such investments. A. must make good to B. the in¬ 
terest usually obtained by such investments. 

(b) B., a broker, in whose business it is not the custom to sell on credit, 
sells goods of A. on credit to C., whose credit at the time was very high. C., 
before payment, becomes insolvent. B. must make good the loss to A. 

Additimial Illustrations, 

(c) An agent, instructed to warehouse goods at a particular place, 
warehouses a portion of them at another place, where they are des- 


Ss. 

209-211. 


ip) Madhusudan v. Bakhal Chandra (1915) 43 Cal. 248, 254-255 ; 301. C. 697. 
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S. 211. troyed, without negligence. He is liable to the principal for the 

value of the goods destroyed. [Lilley v. Donbleday (1881) 7 Q. B. D. 
510.] 

(d) An agent, instructed to insure goods, neglects to do so. He 
is liable to the principal for their value in the event of their being 
lost. [Smith V. Lascelles (1788) 2 T. R. 187 ; 1 R. R. 457.] 

(e) A broker, entrusted with goods for sale, sells them by auction 
at an inadequate price, not having made an estimate of the value in 
accordance with the custom of the particular trade. He must make 
good the loss. [Solomon v. Barker (1862) 2 F. & F. 726 ; 121 R. R. 828.] 

(f) An auctioneer, contrary to the usual custom, takes a bill of 
exchange in payment of the price of goods sold. He is liable to the 
principal for the amount of the bill in the event of its being dishonoured. 
[Ferrers v. Robins (1835) 2 C. M. & R. 152.] 

Departure from instructions.—In Bostoch v. Jardine (y) the defen¬ 
dants were authorised to buy a certain quantity of cotton for the 
plaintiff. “ Instead of complying with their instructions, they bought 
a much larger quantity for the plaintiff and divers other people,” so 
that there was no contract on which the plaintiff could sue as principal. 
Accordingly, “ though a contract was made, it was not the contract 
the plaintiff authorised the defendants to make,” and the plaintiff was 
entitled to recover back a sum paid to the defendants on account of 
the purchase-money. In an old equity case where a landowner’s 
steward was also lessee of part of the property, and in that capacity 
had made profitable arrangements with adjacent owners, it was held 
“ that the benefit he had got as lessee by the use of the property should, 

upon reasonable terms, be acquired for his landlord and not for 
himself ” (r). 

It is not an agent’s duty to obey instnictions which are unlawful. 
If, at a sale by auction without reserve, the auctioneer is instxucted 
not to sell for less than a certain price, he is not liable to the principal 

for accepting the highest botia fide bid, though it may be lower than 
that price (s). 

“ If any loss be sustained.”—^^^lere an agent sells his principal’s 

(^) (1865) 3 H, & C. 700. (s) Bexioeli v, Christie (1776) Cowp. 

(r) Beaujnonl v. BouUbee (1802) 7 Vos. 395. 

599, 608. 
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goods in breach of his duty below the limit placed upon them by the 

prmcipal, the measure of damages is the actual loss which the principal 

as sustamed, and not the difference between the price at which they 

are sold and the limit of price placed on the goods. Where no loss is 

suffered, the prmcipal is entitled at least to nominal damages, the sale 
being wrongful (i). 

The measure of damages where an agent, who had been instructed 
not to part with the possession of certain goods until they are paid for 

parted with them without payment, was held to be the value of the 
goods, the purchaser having failed to pay the price (u). 

As to the duty to account for profits, see s. 216 and commentary 
thereon, p. 608, below. 


Custom of trade.— According to the custom of trade in Bombay, 

when a merchant requests or authorises a firm to order and to buy and 

send goods to him from Europe, at a fixed price, net free godown, 

mcludmg duty, or free Bombay harbour, and no rate of remuneration 

IS specifically mentioned, the firm is not bound to account for the price 

at which the goods were sold to the firm by the manufacturer. And 

It does not make any difference that the firm receives commission or 

trade discount from the manufacturer, either with or without the 
knowledge of the merchant {v}. 

Usage of the Bombay market known as the pakM adat system.— 

The followmg are the incidents of a contract entered into on pakM 
(mat terms !— 


(1) The pakJca adatia has no authority to pledge the credit of the 

up-country constituent to the Bombay merchant, and no contractual 

prmty is established between the up-country constituent and the 
Bombay merchant. 


(2) The up-country constituent has no indefeasible right to the 
contract (if any) made by the pakka adatia on receipt of the order, but 
the pakka adatia may enter into cross-contracts with the Bombay 
merchant, either on his own account or on account of another con- 
stituent, and thereby for practical purposes cancel the same. 


{t) Manchubhai v. Tod (1894) 20 Bom. 
633; Chelapathi v. Surayya (1902) 12 
M, L. J. 376. Much less can an agent 
claim from the principal expenses in¬ 
curred in acting contrary to instructions : 
Mathra Das-Mustaddi Lai v. Kishen 


Chand-Ramji Das, 86 I. C. 567, A. I. B. 
1925 Lah. 332. 

(«) Stearine Co, v. Heintzmann (1864) 
17 C. B. S. 56 ; 142 R. R. 245. 

(y) Paul Beier v. Choialal Javerdas 
(1906) 30 Bom. 1. 


# 


S. 811. 
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(3) The pakka adalia is under no obligation to substitute a fresh 
contract to meet the order of his first constituent. 

The relation between the pakka adalia and the up-country con¬ 
stituent is not the relation of agent and principal pure and simple. 
The precise relation may thus be described in the words of Jenkins 

C.J. 

‘‘ I think the contract between the parties was one of employment 
for reward, and the incidents proved appear to me to converge to the 
conclusion that the contract of a pakka adalia^ in circumstances like 
the present, is one whereby he undertakes or, to use the word in its 
non-technical sense as business men on occasion do use it, guarantees 
that delivery should, on due date, be given or taken at the price at 
which the order was accepted, or differences paid : in effect he imder- 
takes or guarantees to find goods for cash or cash for goods or to pay 
the difference. 

I do not say that there is no relation of principal and agent 
between the parties at any stage ; there may be up to a point, and that 
this is legally possible is shown by Mellish L. J. in Ex parte White (w) 
where he speaks of ‘ a person who is an agent up to a certain point,’ So 
here there may have been that relationship in it-s common meaning 
for the purpose of ascertaining the price at which the order was to be 
completed, and to this point of the transaction all the obligations of 
that relation perhaps apply. But when that stage is passed, I think 
the relation is not that of principal and agent, but of the nature I have 
indicated. Into this contract there is imported by the evidence of 
custom no such clement of unreasonableness as would compel us to 
reject it on that score ” (x). In Manilal Raghunath v. Radhaknsson 
Ramjitvan (y) JIacleod C.J. said the only distinction betw een a pakka 
adalia and broker who is liable on his contracts is that the former does 
not contract as agent, but as principal; in other words, the pakka 
adalia undertakes business for his principal, but the particular contract-s 
by which he carries out that business are his own affair. 


{IV) {1870-IS71)L.K.GCh. 397. at p. 

403. 

(:r) Bhagmindas v. Kanji 

J)eoji (190C) 30 Bom. 205. in app. from 
(190o) 7 Bom. L. R. 57 j lihagu'oudas v. 
liurjorji (1017) L. R. 45 I, A. 29. .32-33: 


42 Bom. 373. 377-378; 44 I. C. 284. 
See also Chandidal SuUal v. Sidhrutkrai 
^oitjanrai (1905) 29 Bom. 291 ; Kedanmt 
Bhuratual v. Surttjmal Qovimiravi (1907) 
33 Bom. 304. 

iy) (1920) 45 Bom, 380; 02 I. C. 301. 
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Usage of the Bombay market known as the kachhi adat system in S. 211. 
cotton business. Under the Icachlii adat system, when an adatia receives 
an order from an iip-country constituent for the sale or purchase of 
cotton, he sends for a broker and settles the rate with him. The rate 
so settled ( 2 ) becomes from that moment binding upon both the adatia 
and the broker, and the broker remains personally bound until he 
brings a party willing to take up the contract. The broker in such a 
case adopts one of two ways : he either procures a party willing to take 
up the contract and introduces him to the adatia^ and the party and 
the adatia thus exchange hahalas (contracts) with each other; or, 
where the broker has got a contract of his own ready, he agrees to trans¬ 
fer it to the adatia and brings together the adatia and the other party 
to his ifytokeT 5 ) contract, and these two then exchange hahalas witli 
each other. If, when the party is brought to the adatia, the market 
rate is the same as the rate settled by the adatia with the broker, the 
broker gets nothing beyond his commission. If the market rate is less 
than the rate originally settled by the broker, the difference between the 
two rates has to be borne by the broker and paid to the person with 
whom the original rate was settled. If, on the other hand, it is more, 
that person has to bear the difference and pay it to the broker. There 
is nothing unreasonable in such a usage (a). 

Bombay Silver Market.— There is a custom of the Bombay Silver 
Market for forward contracts that only shroffs are the ostensible buyers 
and sellers, though shroffs may have and often do have outside princi¬ 
pals for whom they are acting. The shroffs, when acting for principals, 
work sometimes for kachhi adat and sometimes for pakka adat. In the 
case of kachhi adat, the adatia shroff guarantees the performance of the 
contract to the other shroff but does not guarantee its performance to 
his own principal. In the case of pakki adat, the adatia shroff, who 
then acts for a higher rate of conunission, is liable as principal both to 
his own employer and to the other shroff. This custom whereby only 
shroffs are the ostensible parties is observed for two reasons agreeable 
to the Marwari shroffs : first, that on every forward silver transaction 
a commission becomes payable to one or both of the Marwari shroffs ; 

(z) The rates are settled in consequence the discretion to call for margin in the 

of constant fluctuation in the market, Bombay Cotton Market, Devshi v. Bhik- 

which may rise or fall every two minutes. amchand (1926) 29 Bom. L. R. 147; 100 

(a) Fakirchand Lalchand v. Doolitb I. C. 993 ; A. I. R. 1927 Bom. 125. 

Qovindyi (1905) 7 Bom, L. R. 213. As to 
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and, secondly, that the adatia shxofE guarantees to the other shrofE 
performance of the contract. There is no such custom, however, that 
the selling shroff is not personally liable to the principal of the buying 
adatia. Thus if A. enters into a contract in the name of his hadiha 
adaiw H. whereby H. agrees to buy and S. agrees to sell silver bars for 
the ensuing vaida, A. is entitled to demand performance of the contract 
from S. (6). 


212.—An agent is bound to conduct tbe business of tbe 

Skill and diii- agency with as much skill as is generally pos- 
pneo required sesscd by persoiis engaged in similar business. 

from agent. o o 

unless the principal has notice of his want 
of skill. Tbe agent is always bound to act with reasonable 
diligence, and to use such skill as he possesses ; and to make 
compensation to his principal in respect of the direct conse¬ 
quences of his own neglect, want of skill or misconduct, but 
not in respect of loss or damage which are indirectly or 
remotely caused by such neglect, ivant of skill or misconduct. 


lUustralions, 


(a) A., a merchant in Calcutta, has an agent, B., in London, to whom 

a sum of money is paid on A.’s account, with orders to remit. B. retains 

the money for a considerable time. A., in consequence of not receiving the 

money, becomes insolvent. B, is liable for the money and interest from the 

day on which it ought to have been paid, according to the usual rate, and for 

any further direct loss, as, e.g., by variation of rate of exchange, but not 
further. 


(b) A., an agent for the sale of goods, having authority to sell on credit, 
sells to B. on credit, without making the proper and usual inquiries as to the 
solvency of B. B., at the time of such sale, is insolvent. A. must make 
compensation to his principal in respect of any loss thereby sustained. 

(c) A., an insurance broker, employed by B. to effect an insurance on 

a ship, omits to see that the usual clauses are inserted in the policy. The 

ship IS afterwards lost. In consequence of the omission of the clauses nothing 

can bo recovered from the underwriters. A. is bound to make good the loss 
to B. 

(d) A., a morolmnt in England, directs B., his ivgcnt at Bomhav, who 
accepts the agency, to send him 100 bales of cotton by a certain ship. B., 
having in his power to send the cotton, omits to do so. Tho ship arrives 
sa ely in England. Soon after her arrival, the price of cotton rises. B. is 
bound to make good to A. tho profit, which ho might havo miwlo bv the 100 . 

ales of cotton at the time the ship arrived, but not any profit he might havo 
made by the subsequent rise {bb), ^ 


(6) Abrafuim v. Sarupchand (1917) 42 
Bom. 224; 41 I. C. 250. 

{bb) For a further elementary illustra¬ 


tion SCO Suraj Alalachattdan Mai (1029) 
11 Lah. 227. 
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Op, S. A. §§ 183—185, 191, 217, 220, 221; “ When a skilled 

labourer, artisan, or artist is employed, there is, on his part, an implied 
warranty that he is of skill reasonably competent to the art he under¬ 
takes. ... An express promise or express representation in the par¬ 
ticular case is not necessary. ... The failure to afford the requisite 
skill which had been expressly or impliedly promised is a breach of 
legal duty and therefore misconduct.'^ And the employer is justified 
in dismissing an employee who shows himself incompetent, though he 
may have been engaged for a term not expired (c). But the obligation 
of diligence may be waived by express agreement (d). How far an agent 
employed in the general supervision of work has to answer for the skill 
and diligence of workers under him must depend on the nature of the 
work and on local usage (e). On the other hand, any express imder- 
taking or guarantee by the agent will bind him according to its terms ; 
and an agreement exempting an agent from the consequences of his 
own fraud or wilful wrong seems on principle to be void (S. A. § 188). 
An agent is bound to know so much of the law material to the business 
in hand as will enable him to protect the principal’s interest, and make 
the transaction binding on the other party (/). Every person acting 
as a skilled agent is bound to bring reasonable skill and knowledge 
to the performance of his duties (g). It is not enough for him to rely 
and act upon the statements of other persons : Siturampur Coal Co, 
V. Colley (1908) 13 C. W. N. 59. But an agent who is definitely 
authorised to enter into a particular transaction is not liable to the 
principal for any loss which may be suffered in consequence of the 
imprudent nature of the transaction (h ); nor is he liable for the con¬ 
sequences of a mere mistake or error of judgment provided he exercises 
such care and skill as may be reasonably expected under the cir¬ 
cumstances (t). 


Gratuitous agent. —A gratuitous agent is liable for any loss sus- 


(c) Harmer v. Comdius (1858) 5 C. B. 
N.S.6 236; 116 R. R. 654, Cur. 'ptr 
Willes J. 

{d) Austin v. Manchester^ etc., Ry. Co. 
(1850) 10 C. B. 454 : 84 R. R. 645. 

(e) Nagendra Nath Singha v. Nagendra 
Bala Chowdhurani, 97 I. C. 200; A. I. R. 
1926 Cal. 988; 43 C. L. J. 479. 

(/) Park V, Hammond (1816) 6 Taunt. 


495 ; 16 R. R. 658 ; Neilson v. James 
(1882) 9 Q. B. Div. 546. 

{g) Lee v. Walker (1872) L. R. 7 C. P. 
121 ; Jenkins v. Belham (1855) 15 C. B. 
168; lOOR. R. 297. 

{h) Overend v. Gibb (1872) L, R. 5 H. L 
480. 

(i) Lagunas Nitrate Co. v. Lagunas 
Syndicate [1899] 2 Ch. 392. 


S. 212. 
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tamed by his principal through the gross negligence of the agent (j). 
Gross negligence may be defined as the omission by the agent to exer¬ 
cise such skill as he actually has (i), or has held himself out to have (1), 
and such care and diligence as he is in the habit of exercising with regard 
to his own affairs (?«). 


. , 213. —An agent is bound to render 

Agent s accounts. ^ ^ 

proper accounts to his principal on demand. 

Agent’s duty to account.—This duty is elementary, and will be 
enforced at need by following in the agent’s hands property representing 
money for which he ought to have accounted (n). It is irrespective of 
any contract to that effect. It is not discharged by merely delivering 
to the principal a set of written accounts without attending to explain 
them and produce the vouchers by which the items of disbursement 
arc supported (o). If an agent neglects to keep proper accounts, 
everything consistent with established facts will be presumed against 
him in the event of his being called upon for an account of the 
agency (p). “ The principle is well established that an agent entrusted 
with money or goods by a principal to be applied on his principal’s 
account cannot dispute the principal’s title unless he proves a better 
title in a third person and that he is defending on behalf of and with 
the authority of the third person. The same principle controls the 
relation of bailor and bailee” (( 7 ). Possibly the framers of the Contract 
Act may Iiavc passed it over as belonging to the general law of estoppel; 
in any case it is quite consistent with the Act. 

The duty to account is owed by the agent to the principal, and not 
to other persons. Thus an agent appointed by the administrator of the 
estate of a deceased person to recover outstanding debts due to the 

6 Cal. 754. Sro also Lawless v, CalciiUa 
Landing and Shipping Co, (18S1) 7 Cal. 
627 ; Lamchnnder v. Manick Chnnder 
(1881) 7 Cal. 428 ; Shib Chunder v. 
Chundcr Narain (1904) 32 Cal. 719 ; 

Das V. Bhagxcat Das (1904) 1 All. L. J. 
347 ; Madhusndan v. Rakhal (1916) 43 
Cal. 248, 259-260; 30 I. C. 697. 

(p) Grag v. Haig (1854) 20 Beav. 219 ; 
109 R. U. 396. 

( 7 ) Bhauani Singh v. Manh'i Misbah' 
«</-rfiu{1929) 56 I. A. 170, 1151. C. 729; 
A. I. R. 1929 P. C. 119. 


ij) -^^gnew V. Indian Carrying Co, 
(1865) 2 M. II. C. 449. 

(I*) Wilson V. Brett (1843) 11 M. & W. 
113; 0311. R. 528. 

(/) Beal V. South Devon By. Co. (1864) 
3 H. & C. 377. 

(//i) Shiells V, Blackburne[\lSd) 1 H. BI. 
159; 2 U. R. 750; Moffat v. Bateman 
(1809) L. R. 3 P. C. 115; Giblin v. 
McMullen (1809) L. R. 2 P. C. 317. 

(») Chedworlh v. Edwards (1802) 8 Vos. 
40; OR. R. 212. 

(o) Annoda Persad v. Dwarknath (1881) 
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agent’s duty to render accounts. 

estate is not liable to account on the contract of agency to the person 
entitled to the estate, and it makes no difference that representation 
was granted to the administrator as attorney of the mother and 
guardian of the person entitled to the estate (r). 

When a minor comes to Court to have an account taken as between 
himself and his agent, and it is found on taking that account that the 
agent has made certain advances to the guardian, and advances have 
been applied for the benefit of the minor, the agent ought to be allowed 
these advances in taking the accounts. Here the plaintiff seeks relief 
from a Court administering equity, and he must do equity himself (s). 

As to the form of a suit for an account between a principal and an 

apnt, see the undermentioned cases (1). A suit by a principal against 

his agent for an account, and also for recovery of money that may be 

found due from him, is governed by art. 89, sch. 11, of the Limitation 
Act (m). 

Where an agent enters into a contract with a third person in his 
own name, and subsequently sues on the contract and obtains a decree, 
the principal is not entitled to maintain a suit for a declaration that he 
is beneficially interested in the decree and to recover the amount thereof 
from the judgment-debtor. The fact that the principal is entitled to 
an amount from the agent does not entitle him to maintain a suit of 
this kind. He could have adopted the contract and sued on it himself; 
after a decree is passed for the agent, he is too late (u). 

See also the commentary on s. 218, p. 614, post. 

Liability of representative of agent to account.— The legal repre¬ 
sentative of an agent cannot be called upon to render accounts to the 
principal in the same sense as the agent himself. The remedy of the 
principal is to sue the representative for any loss he may have suffered 
by reason of the negligence or misconduct of his agent. In other words, 
the suit is not one for accounts strictly so called, but a suit for money 
payable to the principal out of the estate of the agent (iv). 


{r) Chidambaram Cketti v. Pichappa 
Ghelti (1907) 30 Mad. 243. The suit in 
this case was founded on the contract of 
agency, 

(a) Surendra Nath Sarlcar v. Atul 
Chandra Roy (1907) 34 Cal. 892. 

{i) Degamber v. Kallynatk {\%%\) 7 Cal. 
654; Hurrinath v. Krishna (1887) 14 


Cal. 147. 

{u) Shib Chandra Roy v. Chandra 
Narain Mukerjee (1905) 32 Cal. 719. 

(t) Godhanram v. Jaharmnll (1912) 40 
Cal. 335; 16 1. C., 583. 

(m>) Kumeda Cluxran v. Astdosh Chatto- 
padhya (1912) 17 C. W. N. 5; 161. C. 742. 


S. 213. 
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214. —It is the duty of an agent, in cases of difficulty, 

to use all reasonable diligence in communi- 

Agent’s duty to . , ... 

communicate with Gating with his principal, and in seeking to 

principal. 1 , 4 . • 

obtain his instructions. 

There does not appear to be any reported authority in point on 
this section. Obviously the rule must be as stated. 

215. —If an agent deals on his own account in the husi- 
Right of princi- ness of the agency, without first obtaining 

pal when agent ^ ^ 

deals, on his^own the couseiit of liis principal and acquainting 
ness, of agency him with all material circumstances which 

without principal’s n . i i i 

consent. liavc comc to his own knowledge on the 

subject, the principal may repudiate the transactions, if the 
case shows either that any material fact has been dishonestly 
concealed from him by the agent, or that the dealings of the 
agent have been disadvantageous to him. 

lllustratious. 

(a) A. directs B. to sell A.’s estate. B. buj's tho cstato for himself in 
the name of C. A., on discovering that B. has bought tho est-ate for himself, 
may repudiate tho sale, if ho can show that B. has dishonestly concealed 
any material fact, or that the sale has been disadvantageous to him. 

(b) A. directs B. to sell A.’s estate. B., on looking over tho estate 
before selling it, finds a mine on tho estate which is unknown to A. B. 
informs A. that ho wishes to buy tho estate for himself, but conceals tho 
discovery of tho mine, A. allows B. to buy in ignorance of tho existence 
of tho mine. A., on discovering that B. know of tho mine at tho time he 
bought the estate, may cither repudiate or adopt tho sale at his option. 


Authoritative illustrations of the principle here laid down might 
be multiplied almost indefinitely from the English reports, A few will 
suffice for all useful purposes. The kind of case given in illustration (a) 
is the most common subject of animadversion, but there is no doubt 
that the rule is general. “ Where an agent employed to sell becomes 
himself the purchaser, he must show that this was with the knowledge 
and consent of his employer, or that the price paid was the full value of 
the property so purchased ; and this must be shown with the utmost 
clearness and beyond all reasonable doubt ” (.r). 


{x) Lord Lyndliurst, Charter v. Tre- R. R. at p. 315. In India it seems to be 

vchjaii (lS4t) 11 Cl. & I. at p. 732; 05 an ordinary question of fact, see 



AGENT DEALING ON HIS OWN ACCOUNT, 


It IS an axiom of the law of principal and agent that a broker 
employed to sell cannot himself become the buyer, nor can a broker 
employed to buy become himself the seller, without distinct notice to 
the principal, so that the latter may object if he think proper ” {y). 

For like reasons an agent for sale or purchase must not act for the 

other party at the same time, or take a commission from him unknown 

to the prmcipal (z), or settle any claim of his against the principal o n 

exorbitant terms thereby to increase his own profit (a). An agent 

must give his principal “ the free and unbiassed use of his own dis- 
cretion and judgment ” (6). 


A principal who seeks to set aside a transaction on the ground 
that the provisions of the section have been violated must take proceed¬ 
ings for that purpose within a reasonable time after becoming aware of 
the circumstances relied on (c). 

English authorities do not recognise the qualifications added at 
the end of this section (d), and it does not appear why it was thought 
necessary to add them. The English doctrine may be thought to have 
been affected by the well-known severity of Courts of Equity towards 
trustees, and to be in excess of a reasonable standard of ordinary 
commercial justice. In fact, the special provisions of the Trusts Act, 
ss. 51—54, are more stringent. However, in Achutha Naidu v. Oakley, 
Bowden & Co. (e), where an agent dealt on his own account in the 
business of the agency and bought the goods of his principals in the 
name of a dummy, it was held that the fraudulent concealment of his 
identity and the fact that he was competing in the same market 
brought the case within the present section. 
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Rameshardas Benarasidas v, Tansookhrai 
Bashesharilal, 102 I. C. 366 ; A. I, R. 
1927 Sind 195. 

iy) Willes J, in Mollett v, Robinson 
(1870) L. R. 5 C. P, at p. 655. Local 
usage of a trade or market contravening 
the general rule is not binding on a 
principal not proved to have known it. 
See S. C. in H. L. (1874) L. R. 7 H. L. 
802. 

(z) Grant v. Gold Exploration, etc., 
Syndimte of British Columbia [1900] 1 
Q. B. 233, is a modern example. 

(a) Mathra Das Jagan Nath v. Jiwan 


Mal-Gian Ckand (1927) 9 Lah. 7; 112 
I. C. 29; A. I. R. 1928 Lah. 196 (the 
plaintifiFs were in a ring, including some 
of the buyers, for artihcial inflation of 
prices). 

(6) Clarke v. Tipping (1846) Beav. 
284, 292 ; 73 R. R. 355, 361. 

(c) Wentworth v. Lloyd (1864) 10 H. L. 
Cas.589; 138 R. R. 315. 

{d) Ex parte Lacey (1802) 6 Ves. 625 ; 
6 R. R. 9, 11. 

(e) (1922) 45 Mad. 1005; 69 I. C. 
927. 
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PiineipaTs right 
to benefit gained 
by agent dealing 
on his own account 
in bu.siness of 
agency. 


If ail agent, without the knowledge of his prin¬ 
cipal, deals in the business of the agency on 
liis own account instead of on account of his 
jirincipal, the principal is entitled to claim 
from the agent any benefit which may have 


resulted to him from the transaction. 


Illustration. 

A. directs B., his agent, to buy a certain house for him. B. tolls A. 
it cannot be bought, and buys the house for himself. A. may, on discovering 
that B. has bought the house, compel him to sell it to A, at the price he gave 
for it. 

Additional Illustration. 

A., acting as B.’s agent, agrees witli C. for the sale to him of fifty 
maunds of grain for future delivery. A delivers his own grain to C. as 
against the contract. Subsequently he receives grain from B. for delivery 
to C. under the contract, which he sells in the market at a profit. B. may, 
on discovering these facts, claim the profit from A. [Damodar Das v. 
Sheoram Das (1007) 29 All. 7110.] 


Principal’s rights to profits.—‘ It may be laid dovm as a general 
principle that in all cases when a person is, either actually or construc¬ 
tively, an agent for other persons, all profits and advantages made by 
him in the business, beyond his ordinary compensation, are to be for 
the benefit of his employers ” : S. A. § 211, adopted by the Court of 
Queen's Bench {/). “If a person, while holding a fiduciary position 
and acting in that capacity, makes a profit without fully disclosing his 
interest to those persons towards whom he stands in such a position, he 
must account to them for that profit " (^); and it is immaterial that 
in acquiring the profit the agent may have run the risk of loss (h), and 


(/) Morisonw Thompson (1874) L. K. 
9 Q. B. 480, 485. There arc limits to 
constructive agency. A. is a mortgageo 
in possession, holding from Z., the mort¬ 
gagor, a power of attorney to manage 
and sell the property, At., a subsequent 
mortgagee with whom A. has nothing 
to do, exercises his power of sale. A. 
is not Z.’.s agent for tlie purpose of that 
sale and is entitled to become the buyer 
without being liable to account to Z, J 
Official Assiijuee. v. II.M.IW.M. Firm 
(1929) 7 Kang. G1; 1ISI.C.G25; A.I.H. 
1929 Bang. 140. 

But the connection of mortgagees' 


peculiar rights and duties with the 
general law of contracting parties is 
at best remote. 

((/) Stirling L.J., Costa Rica R. Co. 
V. Foncood ll901]lCh. 746, 766. In the 
particular case tho plaintiff company was 
licld to have no right to complain of one 
of its directors having made profit out of 
a contract with tho company, partly 
because of a special provision in the 
articles of association and piwtly bccAUse 
the company was in substance informed 
of all tho material facts. 

{h) Williams v. Stcixns (1866) L. R. 
1 P. C. 352. 
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agent’s duty not to make secret profit. 


that the principal may have suffered no injury (i). Accordingly, if an 
~ agent for sale receives a share of commission or extra profit from the 
buyer s agent without the knowledge of his own principal, the principal 
can recover the sum of money received to his use {j). The principal 
can also recover from the agent and from the person who bribed him 
under the name of commission or otherwise, jointly and severally, 
damages for any loss sustained by the principal by reason of entering 
into the contract, e.g., an addition fraudulently made to the price of 
goods bought through the agent in order to give the agent a secret 
profit. Eecovery of the illicit profit from the agent is no bar to an 
action for further damages against the third person {k). The relation 
which arises in such cases between the agent in default and the principal 
is that of debtor and creditor, not of trustee and beneficiary (1). The 
ordinary law of Imntation is applicable, the time r unnin g from the 
principal’s discovery of the facts (m), and the special rules as to following 
trust money into its investments do not apply (1). But interest is 
recoverable on bribes from the date of their receipt (n). 

Where an agent has in effect bought from his principal, a subse¬ 
quent purchaser from the agent with knowledge of the agency is in no 
better position against the principal than the agent himself (o). 


Forfeiture of co 


HIM 


ission.—^An agent who has wrongfully dealt on 


his own account is obvioxisly not entitled to recover any commission 
for the transaction, even if the principal adopts it, for the principal 
could forthwith recover it back from him imder this section or the 
equivalent common law rule. Moreover, he had no authority to make 
a contract with himself, and therefore has earned nothing as agent (p). 
The principal’s option of ratifying the imauthorised transaction does 
not give the agent any better right. 


S. 216. 


Knowledge of principal. —transaction of this kind may be 


(t) Parker v. McKenna (1874) L. R. 
10 Ch. 96. 

(j) /6., note (/) above. 

(A;) Mayor of Salford v. Lever [1891] 1 
'Q. B. 168, C. A. 

(^) Lister Co. v. Stubbs (1890) 45 
Ch. Div. 1; Powell v. Jones [1905] 1 
K. B. 11. 

(m) Metropolitan Bank v, jy^’ron (1880) 

i.o. 


5 Ex. Div. 319. 

(n) NanUy-glo Iron Co. v. Crave (1878) 
12 Ch. D. 728; Pearson's Case (1877) 5 
Ch. Div. 336. 

(o) Molony v. Keman (1842) 2 Dr. & 
W.31; 59R. R. 635. 

{p) Salomans v. Pender (1865) 3 H. & 
C. 639; 140 R. R. 661; Joachinson'v. 
Meghjee Vallabhdas (1909) 34 Bom. 292. 

39 
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approved or ratified by the principal (q), but it must be upon full 
disclosure. It is not enough for the agent to tell the principal that he 
has some interest of his own. He must disclose all material facts, 
and be prepared to show that full information was given and the agree¬ 
ment made with perfect good faith. Notice sufficient to put the princi¬ 
pal on inquiry will not do (r). Thus where an agent employed to buy 
goods sells his own goods to the principal at a price higher than the 
prevailing market rate, the principal is entitled to repudiate the 
transaction, and he is not bound by a ratification made in the absence 


of knowledge that the agent was selling his own goods and was charging 
him in excess of the market price (s). 

It is open to the principal whose agent has bargained for a secret 
profit or commission to adopt the transaction, if he thinks fit, for the 
purpose of suing the third party and recovering for himself the sum 
promised by him to the agent, or any part of it which the agent has 
not received (/). 

Profit not acquired in course of agency.—There is a decision of the 
Court of Appeal that an agent who, without disclosure, sells to his 
principal goods which were the property of the agent before the com¬ 


mencement of the agency is not, in the absence of misrepresentation (u), 
liable to account for the profit made by him or for the difference 
between the contract price and the market value, even if the remedy 
of rescission is not open to the principal owing to its having become 


impossible {v). This decision, though obviously open to criticism, has 
been approved by the Judicial Committee of the Privy Council in a 
case [w) where a director of a company purchased property on his own 

account, and subsequently sold it to the company at a higher price 
without disclosing the profit. 


Unauthorised profits of agents. —An agent is liable to refund to the 

principal the amount of “return commission” received by him from 
his sub-agent (x). 


(?) Re Ilaslam [1902] 1 Ch. 705. 

(r) Jesscl M.U., Dunne v. Ey^glish 
(1874) n. R. IS Eq. 524. 533—530, citiiw 
and approving earlier authorities ; Qluck- 
i^tcin V. Barnes [1900] A. C. 240. 

{s) Damodnr Das v. Shcoram Da.t (1007) 
29 A11.730. 

(0 Whale}/ Bridge Printing Co. v. 
Green (1879) 5 Q. B. 1). 109. 


(u) As to misrepresentation, see In r« 
Leeds, etc.. Theatre of Varieties [1902] 
2 Ch. 809. 

(r) In re Cape Breton Co, (1884) 29 
Ch. Div. 795. And soo Ladytcell Mining 
Co. V. Brookes (1887) 35 Ch. Div. 400. 

(te) Burland v. Earle [1902] A. C. 83. 
(a-) Mayen v. A/s/on (1892) 16 Mad. 
238, 205, 207. Cp, EossUcr v, JFoWk 
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agreements against agent’s duty void. 

Payments authorised by custom.-The law of the present section 
does not interfere with the customary mode of remunerating an agent, 
in certam branches of business, by a discount or percentage which is 
ultimately paid by the third party and not by his own principal. Here 
the agent s position is almost that of an officer of a market paid by a toll 
on the goods dealt with. Such allowances are constant in brokerage 
and insurance business and are so well known that no special consent 
on the principal’s part is needed to cover them. They are included in 
the agent’s general authority to do business in the usual manner. “ If 
a person employs another, who he knows carries on a large business, to 
do certam work for him, as his agent with other persons, and does not 
choose to ask him what his charge will be, and in fact knows that he is 
to be remunerated, not by him, but by the other persons—which is 
very common in mercantile business—and does not choose to take the 
trouble of inquiring what the amount is, he must allow the ordinary 
amount which agents are in the habit of charging (y). These charges 
being allowed on a fixed scale to all persons employed in that kind of 
business alike, and notorious, are not obnoxious to the rule against 
secret profits and corrupt allowances. 

Agreements against agent’s duty void. —^An agreement between an 
agent and a third person which comes within the terms of the present 
section, or in any way puts the agent’s interest in conflict with his duty, 
is not enforceable unless the principal chooses to ratify it. Where a 
mehta (clerk), without the knowledge of his master, agreed with his 
master’s brokers to receive a percentage, called sucri, on the brokerage 
earned by them in respect of transactions carried out through them by 
the mehta’s master, and no express consideration was alleged or proved 
by the mehta, the Court refused to imply as a consideration an agree¬ 
ment by the mehta to induce his master to carry on business through 
those brokers, and was of opinion that such an agreement would be 
inconsistent with the relation of master and servant. Westropp J. 
said; “ To support such an agreement would be against the policy 
which should regulate the relation of master and servants, and would be 


(1843) 4 Dr. & W. 485 ; 66 R. R. 746, a 
peculiar case of an improvident lease 
hy an agent to a sub-agent of the same 
principals, where, the agent not being in 
fact empowered by all the principals, 


Sir E. Sugden saw his way to set the 
lease aside. 

(y) Great Western Insurance Co. v. 
Gunlijfe (1874) L. R. 9 Ch. 525, 540; 
Baring v. Stanton (1876) 3 Ch. Div. 502. 

39—2 
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subversive of that relation, as such an arrangement would render it the 
interest of the servant to connive at conduct of the parties with whom 
his master deals which the servant ought to be vigilant to expose and 
to check. . . . Could any one contend that the butler of a gentleman 
here or in London could maintain a suit against a tradesman for a 
percentage on his master’s purchases, supposing an agreement to that 
effect ? It would be against all policy ; it would place the servant in 
a position inconsistent with the duty which he owes to his master ” ( 2 ). 

An agreement whereby the defendant agreed to remunerate an 
executor appointed under her brother’s will out of her own pocket for 
imdertaking the duties of executor, which he declined to do without 
remuneration, does not create such an interest at variance with the 
duties imposed upon executors as to render the agreement illegal on the 
ground of public policy (a). The Court said (6): “ It has, however, 
been strongly contended before us that the present contract is against 
public policy, because it creates an interest at variance with a duty 
(see Egerton v. Earl Brownlmo, 4 H. L. C. 1, 250); that is to say, if the 
plaintiff be remunerated for his services there will be an inducement for 
him to neglect his duties and to prolong the administration instead of 
acting with care and diligence. We think that there is much force in 
this contention, but at the same time, although an agreement of thi.q 
character may appear to some extent for the above reason to be opposed 
to public policy, we are not prepared to hold that such an agreement is 
necessarily unlawful. We think it should be borne in mind that if a 
sole executor, or where there is more than one all the executors, 
renounced, the estate of the testator might go unadministered unless 
the executor or executors undertook to accept office on receipt of 
remuneration from a third person, and it is quite possible that more 
public mischief and inconvenience might be occasioned by the estate 
remaining unadministered than by rewarding an executor for adminis¬ 
tering it. In the present case it seems to be quite clear upon the 
evidence that Shajani Kanta would not have taken upon himself the 
duly of executor unless he was remunerated, and we are not prepared 

to say that under the circiuustances the agreement entered into between 
him and the Maharani was unlawful.” 



( 2 ) Viyxayahrav v. Uansordas (1870) 7 
B, H. C. 0. C. 90. 

(a) Naraynn Coomari Debi v. Shajani 


Kanta ChaUtrjte (1894) 22 Cal. 14, oitod 
at pp. 162, 195, 

(b) 22 Cal. pp. 20, 21, 
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AGENT'S BIGHT OF RETAINER. 


agent may retain, out of any sums received 
Agent’a right Oil account of tlie principal in the business 

of retainer out of r xr . n 

sums received on 01 tne ageiicy, all uioiieys due to himself in 
prmcipa e account, j-espect of advaiices made or expenses pro¬ 
perly incurred by him in conducting such business, and also 

such remuneration as may be payable to him for acting as 
agent. ” 


The right conferred in terms by this section is in the nature of 
retainer, and assumes the agent to have money for which he is account¬ 
able to the principal in his hands or under his control. Sec.221(pp.618, 
619, below) further gives the agent a possessory lien on the principal’s' 
property in his custody. Nothing in the Act expressly gives him an 
equitable lieu, z.e., a right to have his claims satisfied, in priority to 
general creditors, out of specific funds of the principal which are not 
under his control. Such a right, however, may exist in particular 
cases. In the special case of a solicitor it is well settled that a judgment 
which he has obtained for his client by his labour or his money should 
stand, so far as needful, as security for his costs, and he is entitled to 
have its proceeds pass through his hands. The Court will not allow 
any collusive arrangement between parties to deprive the solicitor of 
this benefit (c). But intention to defraud the successful party’s 
solicitor is not presumed from the mere fact of the action being settled 
without his assistance (d). It seems doubtful, however, whether this 
rule can properly be regarded as having anything to do with the general 

law of agency, and therefore whether it can furnish any safe guidance 
for our present purpose. 

Though an agreement entered into between a pleader and his client 
respecting his remuneration may be void under the provisions of s. 28 
of the Legal Practitioners Act, 1879, if it is not reduced to writing and 
filed in court, the pleader does not, by reason of that fact, lose his right 
under the present section to retain disbursements made by Tiitti on his 
client’s behalf out of the sums that may be received by him on account 
of his client in the case (e). 

The language of this section is not very well fitted to cover damages 


(c) Bx parte Morrison (1868) L. R. 4 
Q. B. 153, 156. See Cullianji Sangjibhoi/ 
V. Raghowji Vijpal (1906) 30 Bom. 27, 


{d) The ^^Eope" (1883) 8 P. H. 144. 
(«) Subba Pillai v. Ramasarni Ayyar 
(1903) 27 Mad. 512. 
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and costs for which the principal may be liable to indemnify the agent 

imder s. 222, but it is hardly possible to suppose that it would not be 
held to do so. 

Pakhi adat.—A j)a]^lca adatia is entitled to the charges of remitting 
to the constituent the profits made by him on the constituent's behalf, 
as an agent is under this section (/). 

Business.—-The word ‘‘ business ” in this section means the same 
business or a continuing business. Hence money received by an agent 
in one business cannot be retained by him on account of remimeration 
alleged to be due to him in a difierent business altogether which had 
long since been completed {g). 


218.—Subject to siicli deductions, the auent is bound 
Agi-nt’a duty to to pav to liis principal all sums received on 

])ay suras reecivi'd ^ ^ 

for principal. aCCOUUt. 


Mode of payment.- —It follows from this rule that an agent to receive 
money has generally no authority to receive anything else as equivalent. 
As between the principal and a third person, a set-off or balance of 


account between that person and the agent in his own right is not a 

good payment to the agent on behalf of the principal. The debtor 

must pay in such a manner as to facilitate the agent in transmitting 

the money to his principal ” (/i). It seems that an alleged custom to 

the contrary cannot be sustained. If money is paid to an agent on his 

princij)al s account by a person who is also indebted to the agent 

2 >ersonalIy, the agent is not entitled to appropriate the money to his 

own debt, but must pay it over to the principal (t). Nor is an agent 

^^ho has received money on the principahs accoimt entitled to set up 

against the principal claims made by third persons in respect of the 
money ( j). 


Payments in respect of illegal transaction.—If an agent receive 

O 

money on his principal’s behalf under an illegal or void contract, the 
agent must account to the principal for the money so received, and 


(/) Kedarmal Bhuramal v. Surajmal 
Oovindram (1907) 33 Rom. 304. 

{(j) Sardar ^fuhattnnad v. Bahu Das- 
nmidhi (188;")) Punj. Hoc. no. 49. 

(A) Bcarson v. Bcott (1878) 9 Oh. D. 
102 , 108. 


(i) Heath V. Chilton (1844) 12 M. & W. 
032 ; 07 R. R. 447 ; Shaw v. Picton 
(1825) 4 R. &. C. 715 ; 28 R. R. 455. 

ij) Boberts v. Ogilhg (1821) 9 Prico 269 ; 
23 H. R. 071. 
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cannot set up the illegality of the contract as a justification for with¬ 
holding payment, which illegality the other contracting party had 
waived by paying the money (k). Upon this principle it has been held 
that an agent receiving cesses from tenants which are illegal under 
the Bengal Tenancy Act (Z), or moneys due to the principal under a 
wagering contract (m), is bound under the provisions of this section to 
pay the same to the principal. But this rule does not apply where the 
contract of agency is itself illegal (n). And it is open to an agent who 
has received money in respect of a void transaction, or otherwise under 
such circumstances that he was bound to repay it, to show in an action 

by the principal that it has been repaid to the person from whom it 
was received (o). 


219.—In the absence of any special contract, payment 

When agent’s performance of any act is not due to 

completion of such act; 
but an agent may detain moneys received by 
him on account of goods sold, although the whole of the 
goods consigned to him for sale may not have been sold, or 
although the sale may not be actually complete. 


“ Special contract.” —When there is an express contract providing 
for the remuneration of the agent, the amount of the remuneration and 
conditions under which it becomes payable must primarily be ascer¬ 
tained from the terms of that contract (p). No other contract incon¬ 
sistent therewith, whether founded on custom or usage or otherwise, 
can be implied ; but evidence of a particular usage may be given for 
the purpose of incorporating provisions that are not inconsistent with 
the terms of the express contract (p). In the absence of an express 


{k) Tenant v. Elliot (1797) 1 B. & P. 
3; 4 R. R. 755, and see editor’s note 
there ; Bhola Nath v. Mul Chand (1903) 
25 All. 639; Palaniappa Ckettiar v. 
Chockalingam Cheliiar (1921) 44 Mad. 
334 ; 60 I. C. 127. 

[l) Nagendrabala v. Quru Doyal (1903) 
30 Cal. 1011. 

(m) Bhola Nath v. Mul Chand, supra, 
note (&). 

{n) Sykes v. Beadon (1879) 11 Ch. D. 


170, per Jessel M.R., at pp. 193 et seq., 
where the earlier cases are considered and 
explained. 

(o) Murray v. Mann (1848) 2 Ex. 538 ; 
76 R. R. 686 ; She^ v. Clarkson (1810) 12 
East, 507 ; 11 R. R. 473. In the former 
case the contract under which the pay¬ 
ment was made was rescinded on the 
ground of the agent’s fraud. 

[p) Green v. Mules (1861) 30 L. J. C. P. 
343 ; 126 R. R. 894 (if it is agreed that 


Ss. 

218,219. 
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S. 219. contract, the right to remuneration and conditions under which it is 

payable are held in English law to depend on the custom or usage of the 
particular business in which the agent is employed (g). The same 
principle applies in India (r). The words “ special contract ” in this 
section include a contract arising by implication from custom or usage. 

“ Completion of such act.”—“The question whether or not an 
agent is entitled to commission has repeatedly been litigated and it has 
usually been decided that, if the relation of buyer and seller is really 
brought about by the act of the agent, he is entitled to commission, 
although the actual sale has not been effected by him ” (s). In other 
words, the commission becomes due if the broker has induced in the 
party for whom he acts the contracting mind, the willingness to open 
negotiations upon a reasonable basis (t). And the right to brokerage 
is not lost even though a change or modification of the terms of the 
contract is made between the buyer and seller without the intervention 
of the broker (w). A broker employed to procure a loan on property 
becomes entitled to his commission if he finds a party willing to advance 
tlie money, even “ if the contract were afterwards to go off from the 
caprice of the lender, or from the infirmity of the title ’’ (v). ^Vhether 
Ihe other party to the contract ultimately formed has been brought into 


commission shall be payable only in the 
event of success, the agent cannot claim 
a (juaiilutti 7ncriiU in tho absence of 
success) ; Cutter v. Powell (1795) C T. R. 
3-0 ; 3 11. K. 185 ; Wanlc v. Stuart (1850) 
1 0. R. N. S. 88 ; 107 R. R. 582 ; Full- 
icood V. Akcnmtn (1802) 11 C. R. N. S. 
737 ; 132 R. R. 735 ; Biggs v. Gordon 
(1800) 8 C. R. N. S. 038 ; 125 R. R. 824 ; 
Parker v. Ibbetson (1858) 4 C. R. N. S. 
340; 114R.R. 752; Clackw Il'ooc/(1882) 
9 Q. B, D. 270, Ayyanmith Chelty v. 
Subramania Iyer (1923) 45 h. J. 

409; /O I. C. 750 (brokerage payable if 
title approved). 

iq) Bead v. Paiin (1830) 10 B. & C. 
438 ; 34 R. R. 473 ; Broad v. 7'homas 
(1830) 7 Ring. 99 ; 33 R. R. 399 (custom 
of City of London by which shipbrokers 
entitled to commission only in tho event 
of completion of contracts negotiated by 
them held to exclude any claim, even for 


quayitum meruit^ in respect of a contract 
not completed, t hough t ho non-completion 
was owing to the act of tho principal); 
Baring v. Stanton (1876) 3 Ch. D. 502. 

(r) Satchidananda DuU v. Nritya Nath 
Milter (1923) 50 Cal. 878 ; 79 I. C. 287. 

(s) Per Erie C.J. in Green v. Bartlett 
(1803) 14 C. R. N. S. 081 ; 135 R. R. 868. 

(/) Mitncipal Corporation of Bombay 
V. Cuverji Hirji (1895) 20 Bom. 124. 

(u) Wilkinson v. Martin (1837) 8 C. & 
P. 1 ; Mansell v. Clements (1874) L. R, 9 
C. P. 130; Lara v. Hill (1803) 15 C. B. 
N. S. 45 ; 137 R. R. 377, where the only 
disputed matter was tho construction of 
special terms. 

(o) Green v. Lucas (1870) 31 L. T. 731, 
on appeal 33 L. T. 584 ; Fisher v. Drewiti 
(1878-9) 48 L. J. Ex. 32 ; Elias v. Goi'iwd 
(1902) 30 Cal. 202. These two English 
cases add nothing to tho law, which was 
already settled. 
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relation with the principal by means of the agent’s intervention is a 
question of fact. It is not necessary to establish his claim that he 
should have been the other party’s first or sole source of information {w). 
But in order to establish a claim for commission the agent must show 
that the transaction in respect of which the claim is made was a direct 
result of his agency (a:). It is not sufficient to show that the trans¬ 
action would not have been entered into but for his introduction. He 

must go further, and show that his introduction was the direct cause of 
the transaction {y). 


Agent prevented from earning remuneration,— If, in breach of a 
contract, express or implied, with an agent, the principal, by refusing 
to complete a transaction or otherwise, prevents the agent from earning 


remuneration, the agent is entitled to damages {z ); and in such case 
the measure of damages, where the agent has done all that he undertook 
to do, is the full amoimt of remuneration that he would have earned if 
the transaction had been duly completed, or the principal had otherwise 
carried out his contract (a). Where the authority of an agent is 
revoked after it has been partly exercised or after the agent has 
attempted to exercise it, the question whether he is entitled to a 
qmntum meruit for the work previously done depends upon the terms 
of the contract of agency, and the custom or usage of the particular 
trade or business (6). 


Express contract for remuneration. —Where the terms of remune¬ 
ration are contained in a writing, the agent is not entitled to re¬ 
muneration unless all conditions imposed by the 'writing have been 
fulfilled (c). 


(w) Mansell v. Clements (1874) L, R. 9 
C. P. 139 ; Jordon v. Ram Chandra Chipta 
(1904) 8 C. W. N. 831. 

{x) Bray v. Chandler (1856) 18 C. B. 
718: 107 R. R. 419; Qibs<m v. Crick 
(1862) 1 H. & C. 142 ; 130 R. R. 425 ; 
Tribe v. Taylor (1876) 1 C. P. D. 505; 
ArUrobus v. Wickens (1865) 4 F. & P, 291; 
142 R. R. 690. 

(y) Tribe v. Taylor, last note. 

(z) Turner v. Goldsmith [1891] 1 Q. B. 
541; Inchbald v. Western Neilgherry, etc., 
Co. (1864) 17 C. B. N. S. 733 ; Mehta v. 


Cassumbhai (1922) 24 Bom. L. R. 847; 
75 I. C. 193; A. I. R, 1922 Bom. 433. 

(а) Prickelt v. Badger (1856) 1 C. B. 
N. S. 296; 107 R. R. 668; Roberts v. 
Barnard (1884) 1 C. & E. 336. 

(б) Qaeen of Spain v. Parr (1868) 39 
L. J. Ch. 73; Simpson v. Lamb (1856) 
17C. B. 603; 104 R. R. 806. The agent 
must show that there was a contract, ex¬ 
press or implied, to pay remuneration in 
such a case. Theburdenof proof isonhim. 

(c) Lalljee Mahomed v. Dadabhai (1916) 
23 Cal. L. J. 190, 195; 34 I. C. 807. 


S. 219. 
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Ss. 

220 , 221 . 


220.—An agent who is guilty of misconduct in the 

Agent not en- business of the agency is not entitled to anv 

rluoli for biiTi^ess remuneration in respect of that part of the 
misconducted. business which he has misconducted. 


Illustrations. 


(a) A. employs B. to recover 100,000 rupees from C., and to lay it out 
on good security. B. recovers the 100,000 rupees, and lays out 90,000 rupees 
on good security, but lays out 10,000 rupees on security which ho ought to 
have known to bo bad, whereby A. loses 2,000 rupees. B. is entitled to 
remuneration for recovering the 100,000 rupees and for investing the 90,000 
rupees. He is not entitled to any remuneration for investing the 10,000 
rupees, and he must make good the 2,000 rupees to B. [sic in the Act, but it 
sliould obviously be A.]. 

(b) A. employs B. to recover 1,000 rupees from C. Through B.’s 
misconduct the money is not recovered. B. is not entitled to any remune¬ 
ration for his services, and must make good the loss. 


[S. A., SS. 331—334. Negligence may disentitle an agent to recover 
even advances and disbursements out of pocket: iby s. 349.] “ A 
principal is entitled to have an honest agent, and it is only the honest 
agent who is entitled to any commission.” Accordingly where an agent 
for sale, having sold the property, retained half the deposit as com- 
niission with the principal’s consent, and also, without the principal’s 
knowledge, received a commission from the buyer, the agent was held 
liable not only to account for the secret commission to the principal 
but to return the usual commission, which he had retained (d). But an 


agent who retains discounts received by him from third persons, in 
the honest belief that he is entitled to retain them, does not thereby for¬ 
feit his commission, although he may be liable to account for the dis¬ 
counts as profits received without the knowledge or consent of the 
piincipal (e). And even if an agent makes fraudulent overcharges in 
respect of some transactions, that will not disentitle him to commission 

on other separate and distinct transactions in which he has acted 
honestly (/). 


221. Ill the absence of any contract to the contrary 
Agent 3 hen on an agciit is ciititlcd to retain (a) goods, papers 

principals pro- va/ o » x r 

and other property, whetlier moveable or 


((/) Andrews v. Ilamsay tk Co. [1903] 2 

K. B. G3;), per Lord Alvorstouo C.J., at 
p. G38. 

(c) Ilippisky V. Knee [1905] 1 K. B. 1. 
{/) Nitidals I'aeyuistikfabrik v. Brustcr 


190G] 2 Cb. G71. 

{g) Not sell: Mul Chandshib Dhan 
V. Shco Mai Sheo Parshad, 123 I. G. 867; 
A. I. R. 1929 Lab. GG6 (elementary). 
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immoveable, of the principal received by him until the S. 221 

amount due to himself for commission, disbursements and 

services in respect of the same has been paid or accoimted 
for to him . 

Agent’s lien.—One practical consequence of this rule is that a 
buyer of property from an auctioneer, or other agent known to be in 
possession of the property and entitled to a lien on it, cannot set up 
payment to the principal as a defence to an action for the price at the 
suit of the agent (A). Similarly a subsequent charge given by the 
principal to a third person will be postponed to a factor’s lien. It seems 
that property is sufficiently “ received ” by an agent for the purpose of 
this section when there has been any dealing with it amounting to 
delivery to him under s. 90 (z). An auctioneer, employed to sell 
furniture at the house of the owner, is sufficiently in possession of 
the furniture to entitle him to a lien thereon for his charges and 
commission {j). But a lien cannot be acquired by a wrongful act. 

The possession of the property, therefore, must be obtained by the 
agent lawfully in order that a lien, whether general or particular, 
may attach. If he obtains it by misrepresentations (k), or without the 
principal s authority (1), he has no lien thereon. Nor, where property 
is entrusted to an agent for a special purpose, can the agent claim any 
lien, the existence of which is inconsistent with such purpose (m). See 
further on this subject the conunentary on s. 171, pp. 538 seq. 

The lien claimable imder this section is confined to commission, 
disbursements, and services in respect of the specific property on which 
Lien is claimed. Where the secretaries and treasurers of a limited com¬ 
pany claimed a lien under this section on goods, papers, and other 
property, whether moveable or immoveable,” of the company in their 
possession for loans made on behalf of the company and for the purpose 
of the whole concern, it was held that the loans, not having been specially 


{h) Bobinson v. Rutter (1855) 4 E. & B. 
954 ; 99 R. R. 849. 

(i) See Bryans v. Nix (1839) 4 M. & 
W. 775 ; 61 R. R. 829. 

(j) Williams v. Millington (1788) 1 
H. Bl. 81; 2 R. R. 724. 

{k) Madden v. Kempsier (1807) 1 
Camp. 12. 


(?) Walshe v. Provan (1853) 8 Ex. 843 ; 
91 R. R. 795 ; Oibson v. May (1853) 4 
De G. M. & G. 512 ; 102 R. R. 426 ; Leete 
V. Leete (1879) 48 L. J. P. 61. 

(m) Buchanan v. Findlay (1829) 9 B. & 
C. 738 ; Ex parte Qomez (1875) L. R. 10 
Ch. 639. See also the cases cited above, 
p. 541, n. {y). 
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S. 221. assigned to the property, did not constitute “ disbxirsements and 

services in respect of ” that property, and the agents were, therefore, 
not entitled to the lien claimed (w). 


How far lien effective against third persons.—The lien, whether 
general or particular, of an agent attaches only on property in respect 
of which the principal has, as against third persons, the right to create 
a lien (o), and, except in the case of money and negotiable securities, is 
confined to the rights of the principal in the property at the time when 
the lien attaches, and is subject to all rights and equities of third persons 
available against the principal at that time (p). It seems unnecessary 
to give illustrations of this rule or to multiply authorities, which are 
numerous, because an agent’s lien being founded on a contract, express 
or implied, with the principal, it obviously follows that the law must 
be as stated. In the case of moneys or negotiable securities, an agent’s 
lien is not affected by the rights or equities of third persons (j), provided 
he receives them honestly, and has no notice of any defect in the title 
of the principal at the time when the lien attaches (r). This does not 
depend on any principle of agency, but on the rule that any person who 
takes a negotiable instrument in good faith and for value acquires a 
good title notwithstanding any defect in the title of the person from 
whom he takes it; a person taking such an instrument under circum¬ 
stances giving him a lien thereon being considered a holder for value to 
the extent of the lien (s). 


Lien of sub-agents.—A sub-agent who is employed by an agent 
without the authority, express or implied, of the principal (^) has no 
lien, either general or particular, as against the principal (tt). But a 
sub-agent who is properly appointed has the same right of lien against 


(h) In re Bombay Sawmilh Co., Ltd, 
(1889) 13 Bom. 314, 321. 322. 

(o) IJx parte Beall (1883) 24 Ch. Div. 
408; Cunlijfe v. Blackburn Building 
Society (1884) 9 App. Civs, 857. 

ip) London and County Bank v. Bat- 
cliffe (1881) G App. Cas. 722 ; Turner v. 
Letts (1855) 20 Boav. 185 ; 7 IX M. & G. 
243; Hollis V. Claridge (1813) 4 Taunt, 
807 ; 39 R. R. GG2, GG3 ; Pratt v. ri^ari/ 
(1833) 5 B. & Ad. 808 ; 39 R. R. CGO ; 
In re Llcwellin [1891] 3 Ch. 145. 

(7) Jones V. Pcppercorne (1858) Johns. 


430 ; 123 R. R. 177. 

(r) Solomons v. Bank of England (1810) 
13 Eivst, 136 ; 12 R. R. 341; De la CAau- 
meUe V. Bank of England (1829) 9 B. & C. 
208 ; . 32 R. R. 643 ; Ex parie Kingston 
(1871) L. R. 6Ch. 632. 

(s) London and Joint Stock Bank v. 
5immoM5 [1892] A. C. 201; Misa v. Cmitw 
( 187G) 1 App. CiVs. 654. 

(0 Seo s. 190, above, p. 674. 

(u) Solly V. BaihboM (1814) 2 M. & S. 
298. 
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the principal in respect of debts and claims arising in the course of the 
sub-agency, on property coming into his possession in the course of the 
sub-agency, as he would have had against the agent employing him if 
the agent had been the owner of the property; and this right is not 
liable to be defeated by a settlement between the principal and agent 
to which the sub-agent is not a party (v). If a sub-agent properly 
appointed has no knowledge that the person employing him is an agent, 
but believes on reasonable grounds, at the time when the lien attaches, 
that the agent is the owner of the property and is acting on his own 
behalf, the sub-agent’s lien, whether general or particular, is available 
against the principal to the same extent as it would have been against 
the agent if the agent had been the owner of the property ; and the 
lien is not in such a case limited to debts and claims arising in the course 
of the sub-agency (w). If, however, the sub-agent is aware of the 
existence of a principal at the time when the lien attaches, his general 
lien in respect of debts and claims not arising in the course of the sub¬ 
agency is available against the principal only to the extent of the lien, 
if any, to which the agent employing him would have been entitled had 
the property been in his possession (cc). 

How lien lost or exting^uished.—The lien of an agent, being a mere 
right to retain possession of the property subject thereto, is, as a general 
rule, lost by his parting with the possession {y ); and where goods, on 
which an agent had a lien, were delivered by him on board a ship, to be 
conveyed on account and at the risk of the principal, it was held that 
the agent had no power to revive the lien by stopping the goods in 


the principal for a general balance due 
from the agent. Taylor v, Kymer (1832) 
3 B. & Ad. 320; 37 R. R. 433. where a 
broker, employed by a commission agent 
to buy goods, was held to have a lien on 
the goods for a general balance due to 
him from the commission agent. 

(x) Mildred v. Mcbspons (1883) 8 App. 
Cas. 874 ; Levy v. Barnard (1818) 2 Moo. 
34; 19 R. R. 484; Snook v. Davidson 
(1809) 2 Camp. 218 ; 11 R. R. 696; Ex 
'parte Edwards (1881) 8 Q. B. Div. 282. 

{y) Kruger v. Wilcox (1754) Ambl. 
252; Bligh v, Davies (1860) 28 Beav, 211 ; 
126 R. R. 96. 


(v) Fisher v. Smith (1878) 4 App. Cas. 
1 (policy broker’s lien for premiums 
effective against principal of agent em¬ 
ploying him though he knew him to be 
an agent, and though the principal had 
paid the agent the amount due for pre¬ 
miums) ; Cahill v. Dawson (1857) 3 
C. B. N. S. 106 ; 111 R. R. 565 ; Mildred 
V. Maspons (1883) 8 App. C&s. 874. 

(w) Mann v. Forrester (1814) 4 Camp. 
60; 15 R. R. 724; Westwood v. Bell 
(1815) 4 Camp. 349; 16 R. R. 800; 
Montagu v. Forwood [1893] 2 Q. B. 350 ; 
all cases of policy brokers, in which it 
was held that the broker had a lien against 


S. 221. 
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S. 221. transit (z). But where possession is obtained from the agent by 

fraud (a), or is obtained unlawfully and without his consent (6), his lien 
is not affected by the loss of possession. And if possession is given to 
a bailee for safe custody, or for some other purpose consistent with the 
continuance of the lien, and the circumstances are such as to show that 
the agent intends to retain his rights, the lien will not be prejudiced by 
his parting with the possession (c). The lien of an agent is not affected 
by an order winding up the company whose agent he is. Therefore 
where the agent is in possession of property belonging to the company 
by virtue of his lien he cannot be required to deliver up possession to 
the official liquidator (d). 

An agent’s lien is extinguished by his entering into any agree¬ 
ment (e), or acting in any character (/), inconsistent with its continu¬ 
ance ; and may be waived by conduct indicating an intention to 
abandon it {g). Whether the taking of other security for the claim 
secured by the lien operates as a waiver depends upon whether, having 
regard to the nature of the security, the position of the parties and all 
the other circumstances of the particular case, an intention to abandon 
the lien may be inferred (A). 

The lien of an agent is not affected by the circumstance that the 
remedy for recovery of the debt or claim secured thereby becomes 
barred by the Statutes of Limitation (i), or that the principal becomes 

{z) Sweet V. Pym (1800) 1 East, 4; gagce loses his lien on title deeds for costs 

5 R. R. 497 ; Ilathesing v. Laing (1873) due from mortgagor); In re Laicrence 

L. R. 17 Eq. 92. [1894] 1 Ch. 556. 

(rt) H allace v. Woodgate (1824) R. k M. (gf) Jacobs v. Laiour (1828) 5 Bing, 130; 
19^- Weeks v. Qoode (1859) 6 C. B. N. S. 367. 

{b) Dicas v. Stockley (1836) 7 C. & P. (A) In re Taylor [1891] 1 Ch. 690; 
587 ; 48 R. R. 825; In re Carter (1880) Groom v. Cheesetcright [1895] 1 Ch. 730; 
55 L. J. Ch. 230. In re Douglas [1898] 1 Ch. 199 (a solicitor 

(c) North-Western Bank v, Poynter t-aking a security for costs must be 
[1895] A. C. 56 ; ir«/50rt v. Lyon (1855) deemed to waivo his lien, unless ho 
7 De G. M. & G. 288; 109 R. R. 122. expressly reserves it, because it is his 

((/) Chidambaram Chettiar v. Tinneveily duty, if ho intends to retain the lien, to 

Sugar Mills Go., Ltd. (1908) 31 Mad. 123. inform the client that such is his inten- 

(e) Forth v. Simpsoyi (1849) 13 Q. B. tion); Cowell v. 5imj)son (1809) 16 Ves. 

680; 78 R. R. 493; How v. Kirchner 275; lOR. R. 181; .4n^us v. JfaefocWan 

(1856) 11 Moo. P. C. 21 ; 117 R. R. 10 ; (1881) 23 Ch. D. 330 ; Tamtvco v. Simp- 

The Painbow (1885) 5 Asp. M. C. 470. son (1866) L. R. 1 C. P. 363. 

(/) In re Nicholson (1883) 53 L. J. Ch. (i) Spears v. Hartley (1798) 3 Esp. 
302 ; In re Mason (1878) 10 Ch. D. 729 81 ; 6 R. R. 814 ; Curtctn v. Milbum 

(solicitor acting for mortgagor and raorV (1889) 42 Ch. Div. 424. 



PRINCIPAL S DUTY TO AGENT. 

bankrupt or insolvent (j), nor by any dealing by the principal with the 
property subject to the lien (k), after the lien has attached. 


Principal’s Duty to Agent. 

222.— The employer of an agent is bound to indemnify 
Agent to be in- him against the consequences of all lawful 

demnified against f J -i . 

consequences of Clone by sucli agent in exercise of the 
lawful acts. authority conferred upon him. 

Illustrations. 

(a) B., at Singapur, under instructions from A., of Calcutta, contracts 

^th C. to deliver certain goods to him. A. does not send the goods to 

B. and C. sues B. for breach of contract. B. informs A. of the suit, and A 

authorises him to defend the suit. B. defends the suit, and is compelled to 

pay damages and costs and incurs expenses. A. is liable to B. for such 
damages, costs, and expenses. 

(b) B., a broker at Calcutta, by the orders of A., a merchant there 

contracts with C. for the purchase of 10 casks of oil for A. Afterwards A 

refuses to receive the oil, and C. sues B. B. informs A., who repudiates the 

contract altogether. B. defends, but unsuccessfully, and has to pay damages 

and costs, and incurs expenses. A. is liable to B. for such damages, costs 
and expenses. ’ 

[ For there, t.e., Calcutta,** in illustration (b), " we should probably read 

bingapur : Whitley Stokes’s note, referring to s. 230. Or it must be 

assumed that in some other way B. has made himself personally liable on the 
contract.] 


Limits of agent’s indemnity.—” If an agent bas, without his own 
defauU, incurred losses or damages in the course of transacting the 
business of his agency or in following the instructions of his principal, 
he will be entitled to full compensation therefor. . . . But it is not 
every loss or damage for which the agent will be entitled to re-imburse- 


ment from his principal. The latter is liable only for such losses and 
damages as are direct and immediate, and naturally flow from the 
execution of tlie agency ” {1). 

“ The case of Duncan v. Hill {m) is a direct authority that there is 
no implied promise by a buying principal to his broker that he will 
indemnify him from the consequences of his own wrong (n), such as 


(i) Robson V. Kemp (1802) 4 Esp. 233 ; 
8 R. R. 831; The Celia (1888) 13 F. Div. 
82 ; Ex parte Beall (1883) 24 Ch. Div. 408. 

{k) West of England Bank v. Batchelor 
(1882) 51 L. J. Ch. 199 ; Qodin v. London 
Assurance Co. (1758) 1 W. Bl. 103. 

(0 S. A. § 339, cited arguendo in 


Euncan v. Hill, L. R. 8 Ex. at p. 244, 

(m) (1873) L. R. 8 Ex. 242. 

(n) Ellis V. Pond [1898] 1 Q. B. 426, 
441. As to death or insolvency of the 
principal justifying an immediate sale 
by a broker who has bought on the 
principal’s account with his own money 


G2 

Ss. 

221 , 222 . 
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S. 222. insolvency (o) [or negligence] (p) or having sold at a loss in breach of 

his agreement with the principal ” ( 3 ). 

The right of indemnity extends to losses or liabilities incurred in 
the exercise of the authority according to the rules and customs of the 
particular trade or market in which the agent is authorised to deal, 
provided the rule or custom in question is a reasonable one (r), or the 
principal had notice of it at the time when he conferred the autho- 
rity (s); but if the rule or custom is unlawful or unreasonable, and 
was unknown to the principal, he is under no liability to indemnify the 
agent against the consequences of acting on it (^). 

Ratification by the principal will cure the agent’s default and 
restore his ordinary right to indemnity (w). 

The present group of sections must be taken as supplementing, 
not as restricting, the rights of an agent imder the general law regulating 
contracts of indemnity, for which see the commentary on ss. 124, 125, 
above. 

Costs of defending action.—Illustration (b) corresponds with an 
English decision, but omits the fact, there treated as material, that the 
agent was found by the verdict of the jury to have done what a prudent 
and reasonable man would have done in his own case (v). Perhaps it 
may be thought that this condition is sufficiently implied in the text, 
A similar condition is expressed in s. 195 (p. 579, above). 


see Laccy v. Hill (1873) L. R. 8 Ch. 921 ; 
as to the broker taking over shares that 
are practically unmarketable, He Finlay 
[1913] 1 Ch. 565, C. A. 

( 0 ) (1873) L. R. 8 Ex. 242. 

(;>) Lewis v. Samuel (1846) 8 Q. B. 685 ; 
70 R. R. 582, 

( 7 ) Ellis V. Pond^ note (n), above. 

(r) Davis v. Howard (1890) 24 Q. B. 
1). 691 ; Young v. Cole (1837) 3 Bing. 
N. C. 724 ; 43 R. R. 783 ; Biederman 
V. 5/o«c(1867)L. R. 2C. P. 504. These 

were all cases of rules and usages of the 
Stock E.Kchange, but the principle is of 
general application. Ej: parte Bishop 
(1880) 15 Ch. Div. 400 (guarantee given 
by bill broker according to usage). 

(5) Seymour v. Bridge (1885) 14 Q. B. 
D. 460. 


(/) Perry v. BarneU (1885) 15 Q. B. 
Div. 388 (custom to disregard the provi* 
sions of an Act of Parliament). Westropp 
v. Solomon (1849) 8 C. B. 345 ; 79 R. R. 
530, seems anomalous as compared with 
the authorities for the general rule, and 
not easy to bring within any recognised 
exception, if indeed it is consistent with 
Sheffield Corporation v. Barclay [1907] 
A. C. 392. Wo do not think it a practical 
authority in England at this day, or of 
any value in India. 

(») Hartas v. Bibbons (1889) 22 Q. B. 
Div. 254, 

(v) Broom V. Hall (1859) 7 C. B. N. S. 
603 ; 121 R. R. 614. And see Frixione 
V. Tagliaferro (1855 10 Moo. P. C. 176; 
110 R. R. 21. 
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“ Lawful.”— A wagering contract is void, not unlawful (see s. 30). 

When therefore a suit is brought by a betting agent against his principal 

to recover a loss on betting paid by the agent, the principal cannot 

estjape liability on the ground that the agent’s act was unlawful (w). 

bee notes to s. 30 under the head “ Agreements collateral to wagering 
contracts/’ p. 240, above. 


C.i.f. contract with commission agent.— Though, under an ordinary 
c.i.f. contract between sellers and buyers, the tender of a bill of lading 
after the contract of afEreightment has been dissolved by the outbreak 
of war is not such a tender as the buyers are bound to accept, such a 
tender is a good tender when goods are ordered through a commission 
agent on account and at the risk of ” the principal, and the principal 
is bound to accept the tender and pay for the goods. “ To throw these 
goods on the agent s hands and leave them to bear the loss which has 
arisen by reason of the outbreak of war while the goods were in transit 

appears to be entirely opposed to, and inconsistent with, the general 
principles of the law of agency ” (x). 


223.—Where one person employs another to do an act 

Agent to be in- 

demnified against the employer is liable to indemnify the ao-ent 

consequences of . 

acts done in good against the consequences of that act, though 

faith. . , ^ o 

it cause an injury to the rights of third 

persons. 

Illustrations. 


(a) A,, a decree-holder, and entitled to execution of B.’s goods, requires 
the officer of the Court to seize certain goods, representing them to be the 
goods of B. The officer seizes the goods, and is sued by C., the true owner 
of the goods. A. is liable to indemnify the officer for the sum which he is 
compelled to pay to C. in consequence of obeying A.’s directions. 

(b) B., at the request of A., sells goods in the possession of A., but 
which A. had no right to dispose of. B. does not know this, and hands over 
the proceeds of the sale to A. Afterwards C., the true owner of the goods, 
sues B., and recovers the value of the goods and costs. A, is liable to indem- 
nify B. for what he has been compelled to pay C., and for B.’s own expenses. 


Illustration (a) seems to have been suggested by the observations 
of the Court of Exchequer Chamber on similar facts. A judgment 


{w) Behari Lai v. Parbku Lai (1908) 
Bunj, Reo. no. 79 ; Shibho Mai v. Lack- 
man Das (1901) 23 AU. 165; Chekka v. 


Oajjila (1904) 14 Mad .L .J. 326. 

(x) Harry Meredith v. Abdulla Sahib 
(1918) 41 Mad. 1060; 49 I. C. 196. 

40 


Ss. 

232, 233. 
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creditor who requires an officer of the law to take specified goods, 
pointing them out as the goods of the debtor, makes that officer his 
agent, and must indemnify him if, acting in good faith, he commits a 
trespass in obeying the instructions [y). 


Unlawful acts.—The preceding section deals with indemnity 
against the consequences of lawful acts ; this section with the conse¬ 
quences of unlawful acts done in good faith. It is clearly settled that 
an agent cannot claim indemnity in respect of acts which he knows to 
be unlawful, even if they are not criminal, whether on an express or 
implied promise ( 2 ). Any such promise is void as being contrary to 
public policy. 


224.—Where one person employs another to do an act 

Non-liability of whicli is Criminal, tlie employer is not liable 
t™ d7a frimina* agent, eitlier upon an express or an 

implied promise, to indemnify him against 
the consequences of that act. 

lUustrations. 

(a) A. employs B. to beat C., and agrees to indemnify him against all 
consequences of tho act. B. thereupon beats C., and has to pay damages 
to C. for so doing. A. is not liable to indemnify B. for those damages. 

(b) B., the proprietor of a newspaper, publishes, at A.*s request, a libel 
upon C. in tlio paper, and A. agrees to indemnify B. against tho consequences 
of tho publication, and all costs and damages of any action in respect thereof, 

B. is sued by C., and Ims to pay damages, and also incurs expenses. A. is 
not liable to B. upon the indemnity. 


The rule in the text is elementary. Illustration (b) seems to 
assume that every libel for which damages can be recovered is also a 
cr me, or, in other words, that defamation as defined in the Indian 
Penal Code includes all the cases in which a cml action for injurious 
words is maintainable in British India. We are not aware of any 
(Authority for such an assumption. Aji indemnity against damages for 
libel is now a common clause in agreements with publishers in England) 


(y) Collins v. (1844) 5 Q. B. 820, 
820, 830 ; 64 H. R. 650, 603. 

( 2 ) Illegal insurance : Allkins v. Jupt 
(1877) 2 C. r. D. 375. Illegal payment: 
In re Parker (1882) 21 Ch. Div. 408. 
Purchase of smuggled goods : Ex parte 
Mather (mi) 3 Ves. 373 ; PetU v. fi'i-66ins 


(1834) 2 A. & E. 67 ; 41 R. R. 381. On 
this and tho following section op. i/ad- 
uji Thaiver v. Yar Hussain Hydar Dasii 
(1925) 88 I. C. 980, where the only ques¬ 
tion was whether there was any illegality 
at all. 
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and "vve have not heard of any one suggesting that such a term is invalid Ss 

as being against public policy. Probably the true construction of the ^24, 225. 

section is that it only applies where the act is criminal on the part of' 

the agent, which in most cases would amount to the same thing as 

saying that it must be criminal to his knowledge. The rule could 

hardly be held to apply to a crime committed by means of an innocent 
agent. 


Compensation to 225. — The principal must make com- 

caused by pensatiou to his agent in respect of injury 

cipai’s neglect. caused to such agent by the principal’s 

neglect or want of skill. 

Illustration. 


A. employs B. as a bricklayer in building a house, and puts up the 
scaffolding himself. The scaffolding is unskilfully put up, and B. is in 
consequence hurt. A. must make compensation to B. 


This, as a general rule, needs no proof or illustration. But the 
agent may be disentitled to relief if the injury was due to his own 
contributory negligence. This subject belongs to the law of civil 
wrongs; the English law must be sought in works on the law of torts 
or in monographs on negligence, of which the late Mr. Thomas Beven’s 
is the most learned and complete. It cannot be usefully discussed or 
stated here. The same remark applies to the defence of “ common 
employment,’’ which, however, is not applicable to cases where the 
negligence is the employer’s own. Sections on these matters were in 
the original draft of the Indian Law Commissioners, but were omitted 
at a later stage, presumably as not being appropriate in a Contract Act. 
For the modem law of workmen’s compensation, see Act VIII of 1923. 

An agent is not, generally speaking, entitled to sue the principal 
on any contract made on his behalf, even if the agent is personally liable 
on the contract to the third party. If a merchant resident abroad 
employs an agent to buy goods, and the agent buys them and gives his 
own acceptance for the price, he cannot sue the principal as for goods 
sold, because the contract between them is not one of buying and selling, 
but of agency (a). Similarly, if a broker buys goods on behalf of 
an imdisclosed principal, he cannot sue the principal for non-accept- 


40—2 


(a) Seymour v. Pychlau (1817) 1 B. & Aid. 14. 


G28 


THR INDIAN CONTRACT ACT. 


Ss. 

225, 228. 


ance of the goods (6), or for goods bargained and sold (c). His only 
remedy is an action for indemnity under s. 222 (p. 623, above). There 
is an exception to this rule in the case of policy brokers, who, by custom, 
are entitled to sue their principals for premiums due under policies 
effected on their behalf, though the brokers may not have paid the 
premiums not settled with the underwriters in respect thereof (d). 


Effect of agency on contracts with third persons. 


226.—Contracts entered into through an agent, and 
Enforcement obligations arising from acts done by an agent, 
agTntT^'co^ be enforced in the same manner, and 


tracts. 


will have the same legal consequences as if 


the contracts had been entered into and the acts done by the 
principal in person. 

llhistrations. 


(a) A. buys goods from B., knowing that ho is an agent for their sale, 
but not knowing who is tho principal. B.’s principal is tho person entitled 
to claim from A. the price of tho goods, and A. cannot, in a suit by the prin¬ 
cipal, set off against that claim a debt duo to himself from B. 

(b) A. being B.’s agent, with authority to receive money on his behalf, 
receives from C. a sum of money duo to B. C. is discharged of his obligation 
to pay tho sum in question to B, 


This section assumes that the contract or act of the agent is one 
which, as between the principal and third persons, is binding on the 
principal. If the contract is entered into or act done professedly on 
behalf of the principal, and is within the scope of the actual authority 
of the agent, there is no difficulty. It is immaterial in such a case what 
may be the motive of the agent. The principal is bound though the 
contract may be entered into or act done fraudulently in fiuidierance of 
the agent s own interests, and contrary to the interests of the principal, 
provided the person dealing with the agent acts in good faith (e). This 


(/>) Tetley v. Shand (1872) 26 L. T. 68. 

(c) White V. Benckendorff (1873) 29 
L. T. 476. 

(d) Power v. Butcher (1829) 6 M. & R. 
327 ; 34 R. R. 432. 

(e) Hambro v. Burnand (1904) 2 K. B. 
10 , where authority was given to under¬ 
write policies of insurance in tho name of 
the principal according to tho ordinary 
course of business at Lloyd’s, and the 


agent, in fraud of the principal, under- 
WTx>te certain guarantee policies. In this 
case the authority was in writing, but 
there does not appear to be any distinction 
in the application of the principle between 
a written and a verbal authority. See 
also Fazal llahi v. East /mfian RaUtoay 
Co. (1921) 43 AIL 623; 64 1. C. 868; 
A. 1. R. 1922 AIL 324. 
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does not depend on the principle of estoppel, and it is immaterial 
whether the third person has any knowledge of the existence or extent 
of the agent’s actual authority or not (/). With regard to contracts and 
acts which are not actually authorised, the principal may be bound by 
them, on the principle of estoppel, if they are within the scope of the 
agent s ostensible authority ; but in no case is he bound by any un - 
authorised act or transaction with respect to persons having notice 
that the actual authority is being exceeded. This subject is dealt with 
by s. 237 (p. 655, below) and the commentary thereon (g). 

The expression “ contract ” includes a promissory note. A. 


authorises B. to execute a promissory note on his behalf in favour of 
C. B. executes the note by putting a mark described in the note as 
“ nishani (mark) of A.” A is bound by the note {h). 

This section does not touch the conditions imder which the agent 
can sue or be sued on the contract in his own name, as to which see 


ss. 230 234, pp. 634-652, below. The principal must be able to 
show that the third party dealt with the agent as such (i). 


Ss. 

226, 227. 


227.—When an agent does more than he is authorised 
Principal how to do, and when the part of what he does, 

agent “’“‘IxTOeS which is within his authority, can be separated 
authority. which is beyond his authority, 

SO mucli only of what he does as is within his authority is 
binding as between him and his principal. 


Illusiraiio7i, 

A., being owner of a ship and cargo, authorises B. to procure an insurance 
for 4,000 rupees on the ship. B, procures a policy for 4,000 rupees on the 
ship, and another for the like sum on the cargo. A. is bound to pay the 
premium for the policy on the ship, but not the premium for tlie policy 
on the cargo. 


“ The principal is not bound by the unauthorised acts of his agent, 
but is bound where the authority is piu'sued, or so far as it is distinctly 
pursued ” : S. A. § 170. This and the following section must be read 
subject to s. 237 (below, p. 655). 


(/) See last note. (A) Challa Balayya v. Kanuparthi 

{g) See also s. 178 as to pledge by (1917) 40 Mad. 1171 ; 44 I. C. 813. 

mercantile agent and s. 178a as to pledge (i) v. Bond (1833) 5 B. & Ad. 

by person in possession under voidable 389 ,* 39 R, R. 511. 
contract, pp. 548-665, below. 
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228.—Where an agent does more than he is authorised 

Principal not to do, and what he does beyond the scope of 

bound when excess . , r 

of agent’s autho- his authority cannot be separated from what 

rity is not separ- . •, i • •, , i • • i i , 

able. IS Within it, the principal is not bound to 

recognise the transaction. 


Illuslration. 

A. authorises B. to buy 500 sheep for him. B. bu 3 ’s 500 sheep and 200 
Iambs for one sum of 6,000 rupees. A. may repudiate the whole transaction. 


The law declared in this and the preceding section is concisely 
illustrated by an English case where B., an insurance broker at Liver¬ 
pool, was authorised by A. to underwrite policies of marine insurance 
in his name and on his behalf, the risk not to exceed £100 by any one 
vessel. B. underwrote a policy for Z., without A.’s authority or know¬ 
ledge, for £150. Z. did not know what the limi ts of B.^s authority were, 
but it was well known in Liverpool that a broker’s authority was almost 
invariably limited, though the limit of the authorised amount in each 
case was not disclosed. The Court held that A. was not liable for the 
insurance, of £150 which he had not authorised, and the contract could 
not be divided so as to make him liable for £100 (jf). The only argu¬ 
ment to the contrary was that in the circumstances B. must be regarded 
as a general agent whose powers could not be limited by any private 
instructions. 

Fiuther illustrations are supplied by Indian cases. A. authorises 

B. to draw bills to the extent of Rs. 200 each. B. draws bills in the 

name of A. for Rs. 1,000 each. A may repudiate the whole trans¬ 
action (A*). 

A. instructs B. to enter into a contract for the delivery of cotton 
at the end of January. B. enters into a contract for delivery by the 
middle of that mouth. A. is not bound by the contract, and any 
custom of the market allowing B. to deviate from A.’s instructions will 
not be enforced by the Court (Z), 


ij) Bavies v. Ewing (1866) L. R. 1 Ex. 
320. Tho law ia tho same if the agent is 
authorised to raise not less than a cert-ain 
sum on tho security of documents of title 
and docs raise less ; Erg v. Smellie [1912] 


3 K. B. 282, C. A. 

(i) iVemntArti v. 7^rt>irM (1S73) 10 
B. H. C. 319. 

(/) Arlapa Sagiik v. Sarst Kesharji 
(1871) 8 B. H. C. A. C. 19. 
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229. Any notice given to or information obtained by 

Consequences of provided it be given OT obtained 

notice given to in the couTse of the business transacted by 

him for the principal, shall, as between the 
principal and third parties, have the same legal consequence 
as if it had been given to or obtained by the principal. 


Illustrations^ 

(a) A, 13 employed by B. to buy from C. certain goods, of which C. is 
the apparent owner, and buys them accordingly. In the course of the treaty 
for the sale, A. learas that the goods really belonged to D., but B. is ignorant 
of that fact. B. is not entitled to set off a debt owing to him from C. against 
the price of the goods. 

(b) A. is employed by B. to buy from C. goods of which C. is the apparent 
owner. A. was, before he was so employed, a servant of C., and then learnt 
that the goods really belonged to D., but B. is ignorant of that fact. In spite 

of the knowledge of his agent, B. may set off against the price of the goods a 
debt owing to him from C. 

[In illustration (b) it must be understood, as the fact was in the corre¬ 
sponding English case mentioned below, that C. is D.’s factor selling in his 
own name, and there is no question of fraud.] 

The rule laid down in this section is intended to declare a general 
principle of law. “ It is not a mere question of constructive notice or 
inference of fact, but a rule of law which imputes the knowledge of the 
agent to the principal, or, in other words, the agency extends to receiv¬ 
ing notice on behalf of his principal of whatever is material to be stated 
in the course of the proceedings ” (m). 

But by the terms of the present section, which are cited in the same 
judgment, the application of the principle is limi ted by the condition 
that the agent’s knowledge must have been obtained “ in the course of 
the business transacted by him for the principal ” {n). This is further 
enforced by illustration (b), which appears to be taken from a decision 
of the Court of Common Pleas in 1863. Here the general rule was laid 
• down as being that whatever an agent does within the scope of his 
employment, and whatever information comes to him in the course of 
his employment, as agent, binds his principal ” (o). This limitation, 
however, was rejected by the Court of Exchequer Chamber, which 


(w) Judgment of Judicial Committee 
in Rampal Singh v. Balbhaddar Singh 
(1902) 25 AU. 1, 17; L. K. 29 I. A. 
203. 

(n) See Chabildas Lalloobhai v. Dayal 
Mou^i (1907) 31 Bom. 666, 681; L. R. 


34 I. A. 179, 184. 

(o) Dresser v. Norwood (1863) 14 C. B. 
N. S. 574, 587, per Erie C.J. Willes J. 
and Keating J. delivered judgments to 
the same effect. 


S. 229. 
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the buyer was not entitled to set off a debt due to him from the factor. 

“ We think,” the Court (p) said, “ that in a commercial transaction of 
this description, where the agent of the buyer purchases on behalf of 
his principal goods of the factor of the seller, the agent having present 
to his mind at the time of the purchase a knowledge that the goods he 
is buying are not the goods of the factor, though sold in the factor’s 
name, the knowledge of the agent, however acquired, is the knowledge 
of the principal.” Thus the law of British India on t his point follows 
the reversed decision of the Court of Common Pleas. It may have been 
a deliberate preference, or it may be permissible to conjecture that the 
section was originally drafted in 1864: or 1865, before the report of the 
case in the Exchequer Chamber was pubbshed, and that report was 
afterwards overlooked. Probably the difference is seldom of practical 
importance, but it seems inconvenient that such a dijfference should 
exist between English and Indian law without very strong reasons. 

The following are illustrations from the English authorities of the 

rule stated in the section. An agent of an insurance company having 

negotiated a contract with a man who had lost the sight of an eye, it 

was held that the agent’s knowledge of the fact must be imputed to the 

company, and that it could not avoid the contract on the groimd of 

non-disclosure thereof by the assured (q), A ship sustained damage in 

the com'se of a voyage, and the mastor subsequently wrote a letter to 

the owner, but did not mention the fact of the damage. It was held 

that the master ought to have communicated the fact, and, the owner 

having insured the ship after receipt of the letter, that the insurance 

was void on the ground of non-disclosure (r). When the knowledge of 

an agent is imputed to the principal, the principal is considered to have 

notice as from the time when he would have received notice if the agent 

had performed his duty and commimicated with him with reasonable • 
diligence (*■). 


ip) Pollock C.li., Crompton J., Bram- 
wcll B., Clmnnoll Jk, Blackburn J,, ami 
Shoe J.: S. C. in Kx. Ch. 1804, 17 C. B. 
N. S. 400, 481. This is contrary to 
Story's opinion (S. A. § 140), but is 
accepted by his later editors and in 
American decisions to which they refer. 
(V) nawdai V. London, dc,, Assurance 


Co. [1892] 2 Q. B. 534. 

(r) Gladstone v. King (1813) 1 M. & S. 
35; 14 U. R. 392. And seo 

V. -)/n//n r(1785) 1 T. R. 12 ; 1 R. R. 134. 

(s) 2*roudfooi\\ MonUJxori (1867) L.R. 
12 Q. B. 511, where it was held under the 
particular circumstuuces that the agent 
ought to have telegraphed. 
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The knowledge of an agent is not imputed to the principal unless 

it is of something that it is his duty as agent to communicate to the 

principal. It is not the duty of a policy broker, employed to effect an 

insurance, to commumcate to his principal material facts coming to his 

knowledge in relation to the subject-matter of the proposed insurance, 

but only to make disclosure of all such facts to the insurers; and, 

accordingly, where a broker failed to effect a desired insurance, and 

another broker was employed, who succeeded, it was held that the 

policy could not be avoided on the ground of the non-disclosure of a 

material fact which had come to the knowledge of the first-mentioned 

broker, but of which neither the principal nor the broker who effected 

the policy was aware (^). Nor will notice given to or information 

acquired by an agent of circumstances which are not material to the 

business in respect of which he is employed be imputed to the prin¬ 
cipal (u). 

An important exception to the rule that the knowledge of an agent 
is equivalent to that of the principal exists in cases where the agent has 
taken part in the commission of a fraud on the principal. In such cases 


notice is not imputed to the principal of the fraud or the circumstances 
connected therewith, because of the extreme improbability of a person 
communicating his own fraud to the person defrauded (^;). On this 
ground it has been held in India that notice will not be presumed to 
have been given by an attorney to his client where such notice would 
involve a confession by the attorney of a fraud practised by himself (w). 
But the exception does not apply where the fraud is committed, not 
against the principal, but against a third person (x). And the mere 


S. 229. 


[t) Blackburn v. Vigors (1877) 12 App. 
Cas. 531. And see In re Fenwick [1902] 
1 Ch, 607; SocUU Qindrale de Paris v. 
Tramways Union Co. (1884) 14 Q. B. Hiv. 
424 ; In re Payne [1904] 2 Ch. 608. 

(w) Wilde V. Oibson (1848) 1 H. L. Cas. 
605; 71 R. R. 191; Powles v. Page 
(1846) 3 C. B. 16 ; 71 R. R. 262, where 
the directors of a banking company, who 
had no voice in the management of the 
accounts, acquired knowledge of circum* 
stances relating thereto ; Taie v, Hyslop 
(1885) 16 Q. B. D. 368, where a material 
fact in connection with an insurance had 


been disclosed to the insurer’s solicitor. 
It is not in the ordinary course of a 
solicitor’s employment to receive notices 
in. connection with mercantile transac¬ 
tions. See also Texas Co., Ltd. v. Bombay 
Banking Co. (1920) 44 Bom. 139; L. R. 
461. A. 250 ; 64 1. C. 121. 

(v) Cave V. Cave (1880) 15 Ch. D. 639 ; 
Wdldy V. Gray (1875) L. R. 20 Eq. 238; 
In re Fitzroy Steel Co. (1884) 50 L. T. 144. 

{w) Hormasji v. Mankuvarbai (1875) 12 
B. H. C. 262. 

{x) Boursot V. Savage (1866) L. R. 2 Eq. 
134; Dixon v. Winch [1900] 1 Ch. 736. 
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fact that an agent has an interest in concealing facts from his principal 
is not sufficient to prevent his knowledge of those facts from being 
imputed to the principal, if it is his duty to communicate them (y). 
Where, however, the person seeking to charge the principal with notice 
was aware that the agent intended to conceal his knowledge, such 
knowledge will not be imputed to the principal {z). 

It is to be observed that notice through an agent is not the same 
thing as constructive notice and should not be confused with it. The 
agent’s knowledge is imputed to the principal without regard to any 
question of what the principal in person knew or might have known. 
Such is not the nature of constructive notice. A man is said to have 
constructive notice of that which he is treated as having known because, 
though not proved to have actually known it, he might and ought to 
have known it with reasonably diligent use of the means of knowledge 
at his disposal. Now an agent’s constructive as well as his actual 
notice may be imputed to the principal in any transaction where con¬ 
structive notice has to be considered at all (a). On the whole, then, a 
man may have notice either by himself or by his agent, and that notice 
may be either actual or (in an appropriate case) constructive. 


Agent cannot 
personally enforce, 
nor bo bound bv. 
contracts on be¬ 
half of principal. 


230.—In the absence of any contract to 
that effect, an agent cannot personally enforce 
contracts entered into by hun on behalf of 


his principal, nor is he personally bound by them. 


Such a contract shall be presumed to exist in the fol¬ 


lowing cases :— 


cornac't™to°con^^ whei'e the contract is made by an 

agent for the sale or purchase of 
goods for a merchant resident abroad ; 

(2) where the agent does not disclose the name of his 
principal ; 

(3) where the principal, though disclosed, cannot be 
sued. 


iy) Holland v. Harl (1871) L. R. 6 Ch. 
C78; Bradley v. llichcs (187S) 9 Ch. D. 
189 ; Dixon v. H /ncA, last note. 

(;) Sharpe V. Foy (18C8) 17 W. R. 65. 
(«) Hint the equitable refinemeuts of 


constructive notice do not apply to com* 
mcrciivl transactions, see per Lindley 
L.J. in Manchester TniH v. Fnmess 
[1895] 2 Q. B. 539, 545. 
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Principle of the rule and exceptions.— The test question in cases 
within the principle of this section is always to whom credit was given 
by the other party, or, if that cannot be proved as a fact, to whom it 
may reasonably be presumed to have been given. Thus, in the cases 
here specially mentioned, the party caimot be supposed to rely exclu¬ 
sively on a foreign principal whom, by general mercantile usage, the 
agent s contract is not understood to bind, or on a person whose name 
he does not know, and whose standing and credit he therefore cannot 
verify, or on a person or body who, for whatever reason, is on the face 
of the transaction not legally liable. For the general rule it is needless 
to multiply authorities. “ Ordinarily an agent contracting in the name 
of his principal and not in his own name is not entitled to sue, nor can 
he be sued, on such contracts. AVhen in making a contract no 
credit is given to himself as agent, but credit is exclusively given to his 
principal, he is not personally liable thereon ” : S. A. §§ 261, 263, 271, 
391. The rule applies although the agent knows that the contract is 
one that he has no authority to make on behalf of the principal, and 
makes it fraudulently. Even in that case he cannot be sued on the 
contract if it is professedly made by him merely in his capacity as 
agent (b). 

Contract to the contrary, —Whether an agent, apart from the cases 
specially mentioned, is to be taken to have contracted personally, or 
merely on behalf of the principal, depends on what appears to have been 
the intention of the parties, to be deduced from the nature and terms of 
the particular contract and the surrounding circumstances (c). In the 
case of oral contracts the question is purely one of fact (d). If the 
contract is in writing, the presumed intention is that which appears 
from the terms of the written agreement as a whole (e). Where, in an 
agreement to grant a lease, the agent was described as making it on 
behalf of the principal, but in a subsequent portion of the document it 
was provided that he (the agent) would execute the lease, it was held 


(6) Levns v. Nicholson (1852) 18 Q. B. 
603 ; 88 R. R. 683 ; Jenkins v. Hutchin¬ 
son (1849) 13 Q. B. 744; 78 R. R. 500. 
But he may be sued for compensation 
under s. 235, or in an action of deceit. 

(c) See Bowstead on Agency, 7th ed., 
pp. 388 sqq, 

(d) Laheman v. Mountstephen (1874) 


L. R. 7 H. L. 17; Janes v. lAUledale 
(1837) 1 N. & P. 677; 45 R. R. 542; 
Lang v. Millar (1879) 4 C. P. Div. 650; 
Williamson v. Barton (1862) 7 H. & N. 
899; 126R. R. 751. 

(e) Spittle V. Lavender (1821) 5 Moo. 
270 C. P.; 23 R. R. 508. 


S. 230. 


» 
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that he had contracted personally although the premises belonged to the 
principal (/). A contract in the following form : “ We the undersigned, 
three of the directors, agree to repay 500?. advanced ... to the 
company,” was held to be a personal contract on the part of the 
directors (g). On the other hand, a contract in the terms “ I undertake 
on behalf of A. (the principal) to pay, etc.,” signed by the agent, was 
held not to involve personal liability {h). A broker selling expressly on 
account of a known principal will not be liable to him for the price, 
although the buyer is undisclosed and described in the sold note as “ my 
principal ” (i). 

An agent who signs a contract in his own name without qualifica- 
tion, though known to be an agent, is xmderstood to contract personally, 
unless a contrary intention plainly appears from the body of the 
instrument (j), and the mere description of him as an agent, whether 
as part of the signatui*e or in the body of the contract, is not sufficient 
indication of a contrary intention to discharge him from the liabUity 
incurred by reason of the unqualified signature (A*). On the other hand, 
if words arc added to the signatui-e indicating that he signs “ as an 
agent,” or on account or behalf of the principal, he is considered not to 
contract personally, unless it plainly appears from the body of the 
contract, notwithstanding the qualified signature, that he intended to 
make himself a party (?). The authorities in support and illustration 
of these rules of construction are very numerous (m), but the rules are 
well established, and the case in the House of Lords which we shall 
immediately cite has probably superseded several of the earlier judg¬ 
ments. Where an agent signed a charter-party in his own name with¬ 
out qualification he was held personally liable, although he was de- 


(/) Norton v. Uerron (1825) 1 C. & P. 
648; 28 R. R. 797. And SCO Tinnier 
V. Christian (1855) 4 E. & B. 591 ; 99 
R. R. 637. 

ig) McCollin v. Qilpin (1881) 6 Q. B. D. 
616. 

(/*) Downrnan v. Wiltiams (1845) 7 
Q. B. 103 ; 68 R. R. 413. Cp. Iveso 7 i v. 
Conhigton (1823) 1 B. & C. 160 ; 25 R. R. 
344. 

(t) Southivdl V. Bowditch (1876) 1 C. P. 
l)iv. 574. 

(j) Niggins V. Senior (1841) 8 M. & \V. 


834; 68 R. R. 884; Fairlit v. 

(1870) L. R. 5 Ex. 169 ; CaMcr v, Dobell 
(1871) L. R. 6 C. P. 486 ; DtUtm v. Marsh 
(1871)L.R.6C. P. 361. 

(!•) Hough V. Manzanos (1879) 4 Kx. 
D. 104; Hutcheson v. Eaton (1884) 13 
Q. B. Div. 861. 

(/) Deslandes v. Gregory (1860) 30 
L. J. Q. B. 36; Bedpath v. iriyjir (1866) 
L. R. 1 Ex. 335. 

(»i) Seo Bowstoad on Agency, 7th od., 
pp. 396 sqq. 
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scribed as an agent for named principals (n). A similar decision was 
given in a case where the agent was described in a body of the contract 
as consignee and agent on behalf of ” his principal, naming him (o). 
On the other hand, the words “ on account of ” (p) or “ on behalf of 
{(^ a named principal in the body of the contract are sufficient to 
exclude personal liability, not withstanding an unqualified signature j 
and words of description in the body of the instrument, such as char¬ 
terer, which might make the agent personally liable without a clear 
qualification of the signature, will not counteract such a qualification (r). 

Oral evidence of intention is not admissible for the purpose of 
dischargmg an agent from liability on a written contract, from the 
terms of which he appears to have intended to contract personally ( 5 ), 
although it has been held in England that he is entitled, by way of 
equitable defence, to prove an express oral agreement that, having 
regard to his being merely an agent, he should not be sued on such a 
contract (^). But where the terms of the written contract are such as 
not to import a personal liability on the part of the agent, oral evidence 
may be given to show that by the custom of the particular trade an 
agent so contracting is personally liable, either absolutely or condition¬ 
ally {u)y provided the custom is not inconsistent with the express written 
terms (v). 

Thus where a firm of brokers entered into a contract for princi¬ 
pals ” for the sale of gunny and hessian, oral evidence was allowed to 


(n) Parker v. Winlow (1857) 7 E. & B, 
942. 

( 0 ) Kennedy v. Qouveia (1823) 3 D. & 
R. 503 ; 26 R. R. 616. 

{p) Qadd T. Houghton (1876) 1 Ex. Div. 
357, C. A., disapproving Paice v. Walker 
(1870) L. R. 5 Ex, 173, where the words 
were “ as agent for a named principal. 
{q) Ogden v. Hall (1879) 40 L. T. 751. 
(r) Lennard v. Robinson (1855) 5 E. & 
B. 125, is overruled, and Qadd v. Houghton 
(note (c) above) approved: Universal 
Steam Navigation Co. v. James McKelvie 
ds Co. [1923] A. C. 492. The contract, 
including the terms of the signature, is to 
be construed as a whole; see Lord 
Sumner’s opinion. 

(j) Higgins v. Senior (1841) 8 M. & W. 


834 ; 58 R. R. 884; Holding v. Elliott 
(1860) 5 H. & N. 117 ; 120 R. R. 504. 

{t) Wake V. Harrop (1862) 1 H. & C. 
202 ; 130 R. R. 461, afifg. 6 H. & N. 768. 

(u) See Pike v. Ongley (1887) 18 Q. B. 
D. 708, citing and summarising former 
decisions. Such a custom may make the 
agent liable as well as the principal, but 
would be bad if it purported to make him 
exclusively liable. The existence of any 
such custom is of course a question of 
fact; cp. [1923] A. C. 496. 

(v) Barrow v. Dyster (1884) 13 Q. B. 
D. 635, where a clause providing that the 
agents (brokers) should act as arbitrators 
in the event of dispute was held inconsis¬ 
tent with a custom making them per¬ 
sonally liable. 


S. 330. 
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lirokers were personally liable both to buyers and (w) sellers. 

Agency coupled with interest. —It is also settled law that when an 
agent “ has made a contract in the subject-matter of which he has a 
special property he may, even though he contracted for an avowed 
principal, sue in his own name ’’ (x). Such is the case of a factor (y), 
and of an auctioneer, who “ has a possession coupled with an interest in 
goods which he is employed to sell, not a bare custody, like a servant or 
a shopman,” and a special property by reason of his lien ( 2 ). Con¬ 
versely the auctioneer may be liable to the buyer for neglect to deliver 
the goods (a) or to an outstanding true owner for conversion ( 6 ), and if 
the sale has been advertised as being without reserve, the auctioneer 
is deemed to impliedly contract to accept the offer of the highest bona 
fide bidder and is liable to him in damages if he accepts a bid from the 
vendor (c). 

The like rule is laid down by Indian Courts : “ \\Tiere an agent 
enters into a contract as such, if he has interest in the contract, he may 
sue in his own name ” (rf). This is not a real exception to the rule laid 
down at the beginning of the section, the agent being in such a case 
virtually a principal to the extent of his interest in the contract. 

Whenever an agent has entered into contract in such terras as to 
be personally liable, he has a corresponding right to sue thereon (e), and 
this right is not affected by his principars renunciation of the con¬ 
tract (/). Policy brokers also are entitled by custom to sue in their 
own names on all policies effected by them (< 7 ). But the mere fact that 

Joy Lall Co, v. Monmotka ^ath 24 Mad. 130. 

(191G)20C. W. N. 305; 35 I. C. 3. (e) Cooke v. Wihon (1856) 1 C. B. 

(x) 2 Sm. L. C. 378 (13t.li o<l.). N, S. 153 ; .-It/acio v. Forbes (1861) U 

iy) Snee v. Prescott (1743) 1 Atk. 248 ; Moo. P. C. 160 ; Pob€rtso7i v. (1853) 
Fisher v. Marsh (1865) 0 B. cV S. 411. 8 Ex. 299 ; 01 R. R. 497. 

( 2 ) WiUiains V. MilUngton (1788) 1 (/) Short v. Sjxichnan (1831) 2 B. & 

IT. BI. 81 ; 2 R. R. 724. Ad. 062 (broker, who had bought goods 

(a) IJ oo//e V. //orHe(1877) 2Q. B. D. 355. in his o\vn name, held entitled to recover 
(t) Consolidated Co. v. Curtis <(• Son damages for non-delivery, thotigh the 
[1892] 1 Q. B. 495. The material part of principal, with the broker's acquiescence, 
the judgment in II iUiains v. Millington had renounced the contract), 
quoted at p. 409. (^) Proi'indal Co. v. I^educ 

(c) Warlow v. Harrison (1858) 1 E. (1874) L. R. 6 P. C. 224 ; Oom v. Bruce 

E. 295, 309; 117 R. R. 210. 227 ; (1810) 12 East, 225; 11 R. R. 367 ; 

Heathy v. Newton (1881) 19 Ch. Div. 326. Kensmgton v. Inglis (1807) 8 East, 273 ; 

(d) Subrahjnania v. Narayanan (1900) 9 R. R. 438. 
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an agent is acting under a del credere commission does not give him the 

right to personally enforce a contract which he is not otherwise entitled 
to enforce (A). 


Right of agent to sue for money paid by mistake, etc. —^An agent 
may in his own name sue for the recovery of money paid on his princi¬ 
pal s behalf under a mistake of fact, or in respect of a consideration 


which fails, or in consequence of the fraud or other wrongful act of the 

payee, or otherwise under circumstances rendering the payee liable to 
repay the money (i). 


Presumed exceptions : Foreign principal.— This is based on con¬ 
venience and general mercantile usage. In the case of a British mer¬ 
chant buying for a foreigner, “ according to the imiversal understanding 
of merchants and of all persons in trade, the credit is then considered to 


be given to the British buyer, and not to the foreigner ” (j) ; for a 
foreign constituent does not give the commission merchant any 
authority to pledge his credit to those ” with whom the commissioner 
deals on his account (k). Here, unless a contrary agreement appears, 
the foreign principal is not a party to the contract at all, and can 
neither sue (1) nor be sued (m) on it. The question was originally one 
of fact {k), but at this day doubts in particular cases are reducible to a 
question whether, on the construction of the contract with regard to 
the facts, there does appear an intention that the principal shall be a 
party (m). On the question whether an agent is to be considered as 
having contracted personally the true intention has to be deduced as 
in other cases, from the terms of the contract and surroimding circum¬ 
stances. The circumstances that the principal is a foreigner gives rise 
to a presumption, but only a presumption, of an intention to contract 
personally, and the presumption may be rebutted by indication of an 
intention to the contrary {n). Where an agent was described as con- 


(A) Bramwell v. Spiller (1870) 21 L. T. 
672. 

(t) StevcTison v, Mortimer (1778) Cowp. 
805 ; Holt V. Ely (1853) 1 E. & B. 795 ; 
93 R. R. 398 ; Colonial Bank v. Exchange 
Bank (1885) 11 App. Cas. 84, 

ij) Thomson v. Davenport (1829) 9 
B. & C. at p. 87; 32 R. R. at p. 585. 

{k) Armstrong v. Stokes (1872) L, R. 
7 Q. B. 698, 606, Cur,, per Blackburn J. 

(Z) EUnnger Actien-Oesellschaft v,Claye 
\ 


(1873) L. R. 8Q. B. 473. 

(m) Hutton v. Bulloch (1874) L. R. 9 
Q. B. 672. 

(n) See the authorities critically 
reviewed in Miller, Qibb <k Co. v. Smith 
dh Tyren [1917] 2 K. B. 141, C. A., where 
some doubt was thrown on the continuing 
validity of the usage under modem con¬ 
ditions ; at all events it is excluded when 
the terms of the contract make the foreign 
principal liable. 


S. 230. 
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held that the agent was not personally liable though he signed the 
contract in his own name (o), and a similar decision was come to where 
the contract note described the agents as having sold “ on account of ” 
certain foreign principals (^), and where signature “ as agents ” was 
combined with description of the principal parties as “ seller ” and 
“ buyer ” (q), 

A company having its registered office in England, but carrying on 
business in India, will be deemed to be resident in England for the 
purposes of this section. Where a contract, therefore, is entered into 
by the “ managing agents ” of such company in India, it can be 
enforced against the agents personally, unless the foreign company is in 
writing made the contracting party, and the contract is made directly 
in its name (r). 

Principal undisclosed.—The rule under this head is so well settled 
that it will suffice to refer to recent Indian cases without going back 
here to the ultimate authorities. The qualifications expressed in the 
following sections to s. 234 inclusive are now the part of the doctrine 
requiring most attention. The decisions establishing them contain 
ample proof of the rule. The same principles are followed in Indian 
Courts. The honorary secretary, therefore, of a school alleged to have 
been maintained by an association in London is personally liable for 
the rent of a house hired by him in his name for the purposes of the 
school (s). But if the other party knows that the agent is contracting 
as such, the presumption laid down in this clause does not arise, 
although at the time of making the contract the agent does not disclose 
the name of the principal, the knowledge being in such a case equivalent 
to disclosure (^). Thus the secretary of a club cannot be sued 
personally for work done for the club, unless he has pledged his personal 
credit (w). And similarly he cannot sue a member on behalf of the 
club for goods supplied to him (v). But the presumption that an agent 

(o) Ogden v. Hall (1870) 40 L. T. 751. 584. 

(;?) V. i/oMfif/i/twi (1870) 1 Ex. Div. (u) North-Western Provinces Club v. 
857. C. A. SaduUah (1898) 20 All. 497; Kamrar 

(g) Note (7J), above, Paitzor v, Hebbert (ISdl) Piuij. Reo. no. 15, 

(r) Ti/n'I-a Hasavaraju v. Parrg d' Co. (r) Michael v. Briggs (1890) 14 Mad. 
(1903) 27 Mad. 315. 302. It is needless to refer to the 

(«) Bhojabhai v. Hayem Samuel (1898) authorities which settled the law in 

22 Bom. 764. England. 

(t) Mackinnon v. Lang (1881) 6 Bom. 



UNDISCLOSED PBINCIPAL. 

is personally bound by a contract when the name of the principal is not 
disclosed may be rebutted, and where the contract is in writing, the 
whole of the contract is for that purpose to be examined (ic). The 
mere fact, however, that the agent has signed himself as such will not 
rebut the presumption of personal liabdity (x). But if the agent 
appears, on the face of the written contract, to be liable personally, he 
will not be allowed to adduce oral evidence to show that he did not 
contract in his personal capacity (y). 

Where the usual presumption is negatived by an agent contracting 

for an unnamed principal in such terms as to exclude his own liability, 

he may nevertheless show afterwards, if the fact be so, that he is himself 

the principal (;), or the other party on discovering that fact may sue 
him (a). 

Where an ancestral business is carried on by some only of the mem¬ 
bers of a joint Hindu family as managers, a contract made by the 
managers in their own name may be enforced by them personally with¬ 
out joining the other members as parties to the suit. The managing 
members are in such a case in the position of imdisclosed partners (6), 

A merchant in this country who orders goods through a firm of 
commission agents in Europe cannot hold the firm liable for failure to 
deliver the goods. The firm is in such a case merely an agent to place 
the merchant’s order with the manufacturers in Europe, and by so 
doing it does not enter into any contract with the merchant for sale on 
behalf of the manufacturers, and it cannot therefore be held liable as 
an agent acting on behalf of undisclosed principals. The section refers 
to contracts “ entered into by him on behalf of his principal,” and the 
placing of the order does not amount to such a contract. The result is 

{w) Soopromonian Seity v. Heilgera 
(1879) 5 Cal. 71 ; Mackinnon v. Lang 
(1881) 5 Bom. 584; Hasonbhoy v. 

Clapham (1882) 7 Bom. 51, 65 ; Deo v, 

Narayan^ 116 I. C. 669; A. I. R. 1929 
Nag. 170 (merely on facts). 

(a;) Qubhoy v. Avetoom (1890) 17 Cal. 

449. See Pater v. Gordon (1872) 7 
M. H. C. 82, 84, and cp. Bough v, Man- 
zanos, note {k), p. 656, above. In the 
case of negotiable instruments, however, 
it would seem that no presumption of the 
agent’s personal liability could arise at all 
i.c. 


if he signs his name to the instrument as 
agent: Negotiable Instruments Act, 1881, 
s. 28. Cp. Mackinnon v. Lang (1881) 5 
Bom. 584, 588, and pp. 636, 637, above. 

(y) Soopromonian Setty v. Heilgera 
(1879) 5 Cal. 71, 79. See Evidence Act, 
1872, s. 92. 

( 2 ) Schmaltz v. Avery (1851) 16 Q. B. 
655 ; but see s. 236, p. 654, below. 

(а) Carr v. Jackson (1852) 7 Ex. 382. 

(б) Oopal Das v. Bari Das (1905) 27 
All. 361. 
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the same if the goods are ordered through a branch in this country of a 
firm of commission agents in another country (c). 

A broker is an agent primarily to establish privity of contract 
between two parties. A broker when he closes a negotiation as the 
common agent of both parties usually enters it in his business book and 
gives to each party a note of the transaction which as given to the 
seller is the sold note and as given to the buyer the bought note. Prima 
facie a broker is employed to find a buyer or seller and as such is a mere 
intermediary. He is thus an agent to find a contracting party, and as 
long as he adheres strictly to the position of broker, his contract is one 
of emjdoyment l)etween him and the person who employs him and not 
a contract of purchase or sale with the party whom he in the course of 
su''‘li (‘mployment finds. A broker may, however, make himself a party 
to the contract of sale or purchase, for he can go beyond his position of 
a negotiator or agent to negotiate and by the terms of the contract 
make himself the agent of his principal to buy or sell. Where he is 
merely an intermediary, he is not liable on the contract; but if he has 
entered into a contract of purchase or sale on behalf of his principal, the 
I)rovisions of this section will apply (rf). Thus if the principal is undis¬ 
closed, and tlie note says sold for you to my principals,” i.e,, I, your 
broker, liave nnule a contract for my principals, the buyers, the broker 


is merely an iiiteiniediarv. and he is not personally liable to his em- 
])loyer(c). For the sanu* reason he is not liable if the contract says 
‘ bought for you from my })rincipals ” (/); and the termssold by order 
and for account of 0. to selves for principal,” the broker signing 
as broker, do not bind him ])ersonally, nor therefore entitle him to 
sue in liis own name for failure to deliver (^). But the broker is 
])ersonally liable if the contract says “ bought of you for my 


(r) Mahowcfhlli/ v. Schiller (1880) 13 
Bom. 470. The order to the defendants 
in this case was in tlio following form : 

I hereby request you to instruct your 
agents to purchase for mo (if possible) 
tile undermentioned goods on my account 
and risk upon the terms stated below.” 
The defendants’ reply was that they had 
received an intimation from their home 
firm that the order had been placed. See 
also The Hambtiy Cinfcd Merchants' Co., 
A'/. V. Dvnluhram (1888) \2 Bom. oO, (1 A 


(d) Patiram v. Kankauarrah Co., Ld. 
(1015) 42 Cal. 1050, 1085-00; 31 1. C. 
007. 

(e) Southwell v. Jiou'ilifeh (1870) L. U. 
1 C. l\ IX 374. 

(/) Patiram v. Kaukanarrah Co., Ld. 
(1015) 42 Cal. 1050 ; 31 I. C. 007. 

(f/) Xatida ImI Roy v. Qurnpada Haidar 
(1024) 51 Cal. 588: 81 I. C. 721 ; A.l. R. 
1024 Cal, 733. Semhle^ a usage of the 
local market to treat brokers as principals 
is not admissible. 
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principals, for here the contract is one of purchase by the broker on 
behalf of undisclosed principals (k). 

Principal not liable. —There is a rather curious class of cases in 
which agreements have been entered into by promoters on behalf of 
companies intended to be, but in fact not yet, incorporated. In such 
a case the alleged principal has no legal existence, and the agent is held 
to have contracted on his own account in order that there may not be 
a total failure of remedy (i). Other cases have occurred where the 
principals were uncertain bodies of persons, or otherwise incapable of 
being sued by the description in the contract; but these would hardly 



solemnity of an English deed are to be used here with great caution. 


Deed executed in agent’s name.— According to English law. no 

person who is not a party to a deed can be sued upon the contract 

contained in it. But it seems that the technical rule of English law 

has no operation in this country, so that the principal may sue and be 

sued upon a deed even though it may not have been executed in his 
name (A*). 


Sovereign States as principals.— Sovereign States and their rulers 
\\ ould seem to come within the description of possible princi 2 )als who 
cannot be sued ; but there is a special rule for this case, and it is settled, 
for sufficient reasons of good sense and policy, that an agent contracting 
even in his own name on behalf of a Government is not to be considered 
as personally a party to the contract. No man would accept public 
office at such risk as a different rule would involve (/). As regards 


S. 230. 


(k) Southwell V. Bowditch (1876) L. R. 
1 0. P. D. 374, at p. 379. 

(i) Kelner v. Baxter (18C6) L. R. 2 
C. P. 174 ; Be Empress Engineering Co. 
(1880) 16 Ch. Div. 125 ; Lakshmishanknr 
V. Motiram (1904) 6 Bom. L. R. 1106. 

{j) In Furnivall v. Coombes (1843) 5 
M. & Cr. 736 ; 63 R. R. 455, an express 
term that a covenant should not bind 
the covenantors personally was held to 
be inoperative because no one else could 
be bound; followed, Walling v. Lewis 
[1911] 1 Ch. 414. 


(k) Chinnaramanuja v. Padmanabha 
(1806) 19 Mad. 471, dissenting from 
Ragoonathdas v. Morarji (1892) 16 Bom. 
568. The opinion of the Madras Court 
is evidently preferable on grounds of 
convenience. 

(/) Gidley v. Lord Palmerstoyi (1822) 
3 Brod. & B, 275; 24 R. R. 668: see this 
and other authorities collected in Palmer 
V. Hutchinson (1881) 6 App. Ca, at p. 626 ; 
Grant v. Secretary of State for India (1877) 
2 C. P. D. at p. 461. 


n—2 
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S. 230. British India the law is that a foreign or native ruler may be sued in a 

competent Court in India in certain cases with the consent of the 
Governor-General in Council. Where no such consent is given, it has 
been held that a suit may be brought against the agent appointed by 
the native ruler for the purposes of the business in respect of which the 
suit is brought [m). 

Negotiable instruments.—Where a negotiable instrument is signed 
by a duly authorised agent in the name of his principal, the latter may 
be rendered liable on the instrument (».). But where the instrument is 
signed by the agent in his own name without indicating thereon that he 
signs as agent, or that lie docs not intend thereby to incur personal 
responsibility, he is liable personally except to those who induced him 
to sign upon the belief that the jirincipal only would be held liable (o). 
The question may arise whether a principal whose name does not appear 
on a negotiable instrument can be made liable on the instrument as a 
party thereto. In England it is provided by the Bills of Exchange Act 
that the principal is not liable in such a case (p). There is no specific 
provision in the Negotiable Instruments Act, and it is a question 
whether, having regard to ss. 233 and 234 (pp. 650, 651, below), the 
principal cannot be proceeded against upon a negotiable instniment 
executed by an agent in his own name (q). In the case of a joint Hindu 
family, it has been held that the payee may sue not only the maker, but 
his coparceners, provided the plaint includes a demand in respect of the 
original debt, and the debt was contracted for the benefit of the 
family ()). But the liability of the other coparceners in such a case 
does not rest on any principles of agency, but upon tlie personal law to 
which the parties are subject (.<). 


Defendant’s right where agent sues in own name.— Where an agent 
sues m his own name on a contract made on the principal’s behalf, 



(m) Abdul All v. Goldstein (1910) Punj. 
Rcc. no. 43 : 4 1. C. 902. 

in) Nogotiiiblo Instruments Act, 1S81, 
s. 27. 

(o) lb., 9. 28. 

( 7 >) S. 23 ; Kills and notes form an 
exception to the ordinary rule that when 
a contract ig made by an agent in his own 


name evidence is admissible to charge the 
undisclosed principal, though not to 

discharge the agent ” : Chalmers thereon, 
at p. 77. 

(q) Krhhua v. Krishuasamt (1900) 23 
Mad. 507. 6lK\ 

ir) lb, 

(j) 76., pp, cm, t>07. 
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statements made by the principal, as well as his own statements, may 
be used in evidence against him as admissions (<), and the defendant 
is entitled to avail himself of any defence, including that of set-ofi, 
which would have been available against the agent if he had been suing 
on a contract made on his own behalf, even though the defence would 
not have been available in an action by the principal on the contract (u). 
The defendant is also entitled to discovery to the same extent as if the 
principal were a party to the proceedings (u). 


S.230. 


Effect of settlement with principal.— As a general rule, the right of 
an agent to sue personally on a contract made on the principal’s behalf 


ceases on the intervention of the principal, and a settlement between 
the principal and the third party constitutes a good defence to an action 
by the agent (w). But if the agent has a lien on the subject-matter of 
the contract as against the principal, his right to sue has priority to the 
right of the principal as long as the claim secured by the lien remains 
unsatisfied (x ); and in such a case the defendant cannot in an action 
by the agent set up any settlement with or set-off against the principal 
which would operate to the prejudice of the claim secured by the 


lien (y), unless the agent is estopped by his conduct, or by the terms of 

the contract, from disputing the validity of the settlemeiit or right of 
set-off (z). 


(i) Smith V. Lyon (1813) 3 Camp. 465 ; 
14 R. R. 810. 

(u) Gibson v. Winter (1833) 5 B. & Ad. 
96; 39 R. R. 411 (in an action by a 
policy broker, a payment by way of set-off 
was held a good defence, though it would 
not have been a good payment as against 
the principal). 

{v) Willis V. Baddeley [1892] 2 Q, B. 
324. 

{lo) Atkinson v. Cotesworth (1825) 3 
B. & C. 647 ; 27 R. R. 450 ; Rogers v. 
Hadley (1863) 2 H. & C. 227; 133 R. R. 
652. 

(z) Drinkwaier v. Goodwin (1775) Cowp. 
251 (sale by factor in his own name of 
goods on which he had a lien for advances). 

{y) Atkyns v. Amber (1796) 2 Esp. 493 
(defendant not entitled, in action by 
broker for price of goods sold in own 


name on which he had made advances, 
to set off debt due from principal ); 
Robinso7i v. Butler (1855) 4 E. & B. 954 ; 
99 R. R. 849 (action by auctioneer for 
price of goods sold : plea that defendant 
had paid the principal held bad); Grice 
v. Kenrick (1870) L. R. 5 Q. B. 340 
(action by auctioneer for price of goods 
sold: settlement with the principal 
which did not operate to the prejudice of 
the plaintiff held a good defence). 

(z) Coppin V. ira/X;er (1816) 2 Marsh. 
497; 17 R. R. 505 ; Coppin v. Craig 
(1816) 2 Marsh. 501; 17 R. R. 508 (in 
these cases an auctioneer, having sold 
goods which were described as the pro¬ 
perty of a named principal, allowed pur¬ 
chasers to take the goods away without 
giving them notice not to pay the 
principal). 


646 


THE INDIAN CONTRACT ACT. 


Ss. 

231,232. 


231. —If ail agent makes a contract witli a person who 
Rights of parties neither knows, nor has reason to suspect, that 

byVgenTn'ot”db* ^^6 agent, his principal may require the 

performance of the contract; but the other 
contracting party has, as against the principal, the same 
rights as lie would have had as again.st the agent if the 
agent had been principal. 

If the principal discloses himself before the contract is 
completed, the other contracting party may refuse to fulfil 
the contract, if he can show that, if he had known who was 
the principal in the contract, or if he had known that the 
agent was not a principal, he would not have entered into 
the contract. 

“Discloses himself.” —The High Court of Bombay is of opinion 
tliat the right of the third party to repudiate the contraet imder the 
second paragrajih arises only where the principal himself makes the 
disclosure, and that it docs not arise where the disclosure is made by 
some otlu'r person or the information reaches him from some other 
source (a). The principle of this section is further developed in the 
special rules as to undi.selo.sed or dormant partners ; in such cases the 
real ditliculty is often to know whether the acting partner was in fact 
acting on behalf of the firm. See on s. 251 below. 

232. - Where one man makes a contract with another, 

iVrformancf of neither knowing nor having reasonable ground 

lgent"L*pi.os(si'to suspect that the other is an agent, the 
lx piiiKipni. principal, if he re(|uires the performance of 

the contract, can only obtain such performance subject 
to the rights and obligations subsisting between the agent 
and tlie otlior party to tlie contract, 

IllusfnUion. 

A., who owus 500 rupees to H., sells l.tHX) rupees worth of riee to B. A. 
is acting as agent for C. in the transaction, btit B. has no knowledge nor reason* 


(rt) Lfihhnmnflas v. Lime (1904 ) 32 
Bom. 350; the referenoo to Karim 
Chowkidar v. Suttdar lietni (1890) 24 
( al. ,.07, at I. 3 of p. ,iti2 of the report, is 
wrong; tile eorreet reference should he 


(rrmoM V. Lachmi Sarain (1896) 24 Cal. 8, 
at p. 10 ; J/a^ntratn v. Pan^ji 

Devichand, 63 Bom. 110 ; 113 1. C. 341; 
A. 1, R. 1929 Rom, 177. 



RIGHTS OF UNDISCLOSED PRINCTPAL. 

able ground of suspicion that such is the case. C. eanimt t-ompf'l B. to take 
the riee without allowing him to set off A.*s debt. 


Rights of undisclosed principal. —Like previous learned com¬ 
mentators on these two sections, v:e are at a loss to discover any 
difference between them, except that s. 231 expresses the same matter 
more fully. There is a clause very like s. 232 in the Indian Law Com¬ 
missioners’ draft, but nothing corresponding to s. 231. We are inclined 
to conjecture that s. 231 was an amendment intended to replace the 
section as first drawn, and that finally both clauses were retained either 
by inadvertence or by way of abundant caution. The difficulty thus 
raised is not serious, for there is no doubt about the substance of the 
law ; but it has been judicially discussed. In Premji v. Madhowji (b) 
Marriott J. said : I do not think s. 232 is a repetition of the first 
paragraph of s. 231. It is, I think, a qualification of the first portion 
of that paragraph which gives a principal a general right to enforce a 
contract entered into by his agent. Sec. 232 qualifies that general right 
by making it subject to the rights and obligations subsisting between 
the agent and the other contracting party.” It is submitted, however, 
that the ground is completely covered by the saving clause in the first 
paragraph of s. 231, and no further qualification is added by s. 232. 
The illustration to s. 232 would have been quite as appropriate to s. 231, 
In the case now cited it was contended that the object of s. 232 was to 
reproduce the law as supposed to be laid down in Thomson v. Daoen- 
port (c) and Armstrong v. Stokes (d), namely, that the right of the other 
contracting party to hold the principal liable is subject to the qualifica¬ 
tion that the principal has not paid the agent, or that the state of 
accounts between the principal and agent has not been altered to the 
prejudice of the principal. But this contention did not prevail, and it 
was said that the only qualification imposed upon the rights of the other 
contracting party was that specified in s. 234. Almost at the same 
time, in fact, the Court of Appeal in England (e), overruling, or refusing 
to accept literally, the wider dicta in Thomson v. Davenport and Arm¬ 
strong V. Stokes (/), approved the more guarded judgment of Parke B. 

(b) (1880) 4 Bom. 447, 456, 414, 417. 

(c) (1829) 9 B. & C. 78 ; 32 R. R. 578 ; (/) See foregoing notes. The authority 

and in 2 Sm. L. C. Armstrong v. Stokes is reduced to that 

(d) (1872) L. R. 7 Q. B, 598. of a decision on special circumstances. 

(e) Irvine v. Watson (1880) 5 Q. B. Div. 
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and the Court of Exchequer in Heald v. Kenworthy (gf). “ If the con¬ 
duct of the seller would make it unjust for him to call upon the buyer 
for the money, as, for example, where the principal is induced by the 
conduct of the seller to pay his agent the money on the faith that the 
agent and seller have come to a settlement on the matter, or if any 


representation to that effect is made by the seller either by words or 
conduct, the seller cannot afterwards throw off the mask and sue the 
principal. It would be unjust {h) for him to do so. But I think that 


there is no case of this kind where the plaintiff has been precluded from 

recovering, unless he has in some way contributed either to deceive the 

defendant or to induce him to alter his position.” Otherwise, “ if a 

person orders an agent to make a purchase for him, he is bound to see 

that the agent pays the debt; and the giving the agent money for that 

purpose does not amount to payment, unless the agent pays it accord¬ 
ingly.” 


On similar grounds, if the principal represents the agent as principal 

he is bound by that representation. So if he stands by and allows a 

third person innocently to treat with the agent as principal he cannot 

afterwards turn round and sue him in his own name (i). 

The result is that these two sections and s. 234, taken together, 

fairly represent modern English law as understood in the Court of 
Appeal. 


Equities between agent and third party. —An undisclosed principal 
coming in to sue on the contract made by the agent must take the 
contract, as the phrase goes, subject to all equities ; that is, the third 
party may use against the principal any defence that would have 
availed him against the agent (j). “ Where a contract is made by an 
agent for an undisclosed principal, the principal may enforce perform¬ 
ance of it, subject to this qualification, that the person who deals with 
the agent shall be put in the same position as if he had been dealing with 
the real principal, and consequently he is to have the same right of 
set-off which he would have had against the agent ” (A*). “ The law 


(l?) (1855) 10 Kx. 739, 74G ; 102 R. R. 
800. 805. 

{/*) Referring to some of the language 
used in Thomson v. Davenport. 

(0 Ferrand v. Bischojfsheim (1858) 4 
C. H. X. S. 710, 717 ; 114 R. R. 908, 913. 


The decision shows that nothing less than 
positive misleading will do. 

(j) George v. ClageU (1797) 7 T. R. 359 ; 
4 R. R. 462 ; Sims v. Bond (1833) 6 B. & 
Ad. 389. 393; 39 R. R. 611, 615. 

(1) Willos J.. 14 C. B. N. S. at p. 589. 
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with respect to the right of set-ofi by a third person dealing with a 
factor who sells goods in his own name and afterwards becomes bank¬ 
rupt is well established by George v. Clageit (1), . . . That rule is 
founded on principles of common honesty. One who satisfies his con¬ 
tract with the person with whom he has contracted ought not to suffer 

by reason of its afterwards turning out that there was a concealed 
principal ” (>«). 

The application of the rule is limited to liquidated demands («) ; 
but it is not confined to the sale of goods. If A. employs B. as his 
agent to make any contract for him, or to receive money for him, and 
B. makes a contract with C. or employs C. as his agent, if B. is a person 
who would be reasonably supposed to be acting as a principal, and is 
not known or suspected by C. to be acting as an agent for any one, A. 
cannot make a demand against C. without the latter being entitled to 
stand in the same position as if B. had in fact been a principal. If A. 
has allowed his agent B. to appear in the character of a principal he 
must take the consequences ” (o). 

In England it is not necessary for the third party who dealt with 
the agent as a principal to go beyond showing that he believed him to 
be a principal. Means of knowledge or “ reason to suspect ” appears 
to be material only as tending to negative the alleged belief (p). The 
words of both ss. 231 and 232, however, are quite clear on this point. 
But there must be actual belief that one is dealing with a principal. 
Ignorance or doubt whether the apparent principal is a principal or 
an agent is not enough ; for the ground of the rule is that the agent has 
been allowed by his undisclosed principal to hold out h ims elf as the 
principal, and the third party has dealt with him as such (q). 

The second paragraph of s. 231 is really a branch of the general 
rule that agreements involving personal considerations of skill, con¬ 
fidence, or the like are not assignable or transferable. 


{1) Note {j)f above. 

(m) Turner v. Thomas (1871) L. R. 6 
C. P. 610, 613, per Willes J. 

(n) Ib. 

(o) Montagu v. Forwood [1893] 2 Q. B. 
350, 355, per Bowen , L.J. Here the 
defendants were employed by apparent 
principals, who were in fact agents for the 


plaintiffs, to collect a general average 
contribution from underwriters. 

(p) Borries v. Imperial Ottoman Bank 
(1873) L. R. 9 C. P. 38. 

{q) Cooke v. EsheJby (1887) 12 App. Ca. 
271. The decision has been criticised, 
but, being in the House of Lords, is final. 


S. 232. 
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233.—Ill oases where the apent is per- 

Right of person , , ■ ^ ^ 

dealing with apcni soiiallv liable, a persoii dealinp: with him 

mity hold either him or his principal, or both 
of them liable. 


Illustration, 


A. cnleis into a coutraet with B. to sell him 100 bales of eotton, and 
afterwards discovers that B. was acting as agent for 0. A. may sue cither B. 
or C., or both, for the jtrice of the cotton. 


In cases where the agent is personally liable.—As to the cases Avhere 
an agent is ])ersonally liable, see s. 280 and commentary thereon, p. 634. 
above. 

Creditor’s election.—A person who has made a contract with an 
agent may, if and when he pleases, look directly to the principal, unless 
by the terms of the contract he has agreed not to do so, and that whether 
lie was or was not aware when he made the contract that the person 
with whom he was dealing was an agent only, and not the less so in 
cases where the agent is personally liable, for the law which superadds 
the liability of the agent does not detract from the liability of the 
principal (/■). A company is. therefore, liable for moneys advanced in 
the course of voluntary liquidation to the liquidator authorised by the 
comj)any to borrow for the purposes of the winding up (s). And, upon 
the same principle, a loan made to the secretary, treasurer, and agent 
of a company authorised to raise moneys for the company may be 
recovered from the company {f). But when once the creditor has 
elected to sue the agent, and sued him to judgment, ho cannot after¬ 
wards bring a second action against the principal, though the judgment 
against the agent may not have been satisfied {n), and though the 
creditor was not aware of the oxisteneo of a principal when he sued the 
agent (r). But where the suit against the agent is dismissed the 
creditor may subsequently bring a fresh suit against the principal, the 


(r) Colder v, Dobell (\S1\) L. K. 0 C. P. 
48f). The question was wliotlier tlie 
eircumstanees showed an eleetion to 
charge the agent exelusivolv. 

( 6 ') In re Canges Steam Car Co. (1801) 
18 Cal, ai. 

(f) Purmannndass v. Cormack (1881) 
6 Bom. 326. 

(») Shivlal Motilal v. Dirdiclmnd (1^11) 


10 Bom. L. R. 370; 40 1. t\ 104; Bir 
Jihaddar v. Sarju Pra^d (1887) 9 All. 
681 : Priejiitlf/ v. Feniie (I 860 ) 3 H. & G. 
077 : and see L. R. 6 C. P. at p. 499. and 
Morel V, Westmoreland [1904] A. C. 11 ; 
French v. Hoivic [1006] 2 K. B. 674. 

(e) Shivlal Motilal v. Birdichand (1017) 
10 Bom. L. R. 370, 380-381; 40 1. C. 
104. 
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reason being that nothing short of a judgment against the agent could 
amount to a binding election on the part of the creditor to abandon the 
right to proceed against the principal (iv). In short, the liability is, 
as in English law, not joint but alternative (x’). 

There may, however, be a deliberate intention shown from the 
beginning of the transaction, or at some later stage, to give credit to 
the agent alone : in that case there is no right of action against the 
principal {y) ; and the third party must elect to sue an undisclosed 
principal, if he means to preserve his rights against him, within a 
reasonable time after ascertaining him (z). Except where the agent 
has been sued to judgment, the question whether the creditor has 
elected to give credit to him to the exclusion of the principal is one of 
fact (a). Invoicing the goods to the agent and calling upon him to pay 
for them (a), or taking and renewing his acceptances in payment of the 
price (6), are not conclusive of such an election, nor are any legal 
proceedings short of suing the agent to judgment (c). The next section 
is apparently intended to cover all forms of election, whether by 
estoppel or otherwise. 

234.—When a person who has made a contract with 

Consequence of ail agent induces the agent to act upon the 

inducing agent or _ , ^ ^ 

principaUo act on belief that the principal only will be held 
cipai or agenMviii liable, or iiiduces the principal to act upon 
liable.^ the belief that the agent only will be held 

liable, he cannot afterwards hold liable the agent or principal 
respectively. 


{w) Rarmii v. Vairavan (1883) 7 Mad. 
392, citing Curtis v. Williainson (1874) 
L. R. 10 Q. B. 57. 

{x) Notwithstanding the rather loose 
language of the illustration: Kuiti- 
krishnan Nair v. Appa Nair (1926) 49 
Mad. 900 ; 97 I. C. 475 ; A. 1. R. 1926 
Mad. 1213. As to the addition of undis¬ 
closed principals to a suit brought 
against the agent, see Lackhnian Da^ v. 

BMgiratK 90 1. C. 487 ; A. 1. R. 1926 
Oudh 41. 

(y) Paterson v. Gandasequi (1812) 15 
East, 62 ; Addismi v. Garidasequi (1812) 


4 Taunt. 574 ; 13 R. R. 368, 689, and in 
2 Sm. L. C. 

(z) Smethurst v. Mitchell (1859) 1 

E. &E. 622i 117R. R. 374. Cp. David¬ 
son V. Donaldson (1882) 9 Q. B. D. 623. 

(a) Calder v. Dobell {1811) L. R. 6 C. P. 
486. 

(5) Robinson v. Read (1829) 9 B. & C. 
449; Wkiiwell v. Perrin (1858) 4 C. B. 
N. S. 412; 114R. R. 785. 

(c) Curtis V. Williamson (1874) L. R. 
10 Q. B. 57 ; Morgan v. Couchynan (1853) 
14 C. B. 100 ; 98 R. R. 555. 


Ss. 

233,234. 
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Ss. 

234, 235. 


This section seems to be derived from S. A, § 291, rather than from 
any definite English authority. We may take it, however, as giving the 
true reason of a rule which, about the time when the Act was passed, 
was too widely laid down in England, but was afterwards corrected in 
the Court of Appeal (see the commentary n ss. 231, 232, pp. 646 seq, 
above). 


235.- -A })erson untruly representing liimself to be the 

Liability of pro- authorised agent of another, and thereby 
tended arrent. inducing a third person to deal with him as 

such agent, is liable, if his alleged employer does not ratify 
his acts, to make compensation to the other in respect of 
any loss or damage wliich he has incurred by so dealing. 

Implied warranty of authority.—This section is in accordance with 
the Englisli law as established by CoHen v. Wright {d). It applies not 
only to the case of a person who represents that he lias authority from 
another wlien he lias no authority whatever, but to the case of a person 
who represents that he has a certain authority from another when he 
has authority of another description (e). The duty is grounded on an 
implied warranty by the agent that he has authority, and the action, 
being in contract, lies even if the agent honestly believed he had 
authority, and against executors (in which case an action in tort for 
deceit does not lie in England). The doctrine has been fully confirmed 
by later authorities and by the House of Lords (/). An agent who 
purports to report the other party's intentions does not thereby make 
himself that party’s agent to deal with his original principal. It may 
be a breach of his original duty as agent if his report is incorrect, but he 
is not liable under the rule in CoUen v. Wright on an implied warranty 
of authority from the other party to conclude the transaction {g). 

The word “ untruly ” may perhaps imply (as is held in England) 
that the representation must be of matter of fact (A). 


(d) (1857) 7 E. & B. 301, in Ex. Ch. 
S E. & B. 047 : no R. R. 002. 011 ; see 
Ilasonbhoij v. Clapham (1882) 7 Bom. 
51. GO. 

(c) Qanpat Prasad v. Sarju (1011) 0 
AH. L. J. 8; 13 I. C. 04. 

(/) Sitarkaj v. Bank of England [1003] 
A. C. 114. It is needless for Indian 
purposes to cito intermediate eases. 


(g) Chr. Sah'esrn Co, v. Boderi 
Aktiebolagel NonL^jernan [1005] A. C. 

:jo2. 

(A) Beattie v. Lord Ebury (1872) L. R. 
7 H. L. 102; v. Propert (1873) 

L. R. 8 C. P. 427 ; Shet Manibhai v. Bai 
Bupaliba (1800) 24 Bom. 166. 170. As to 
the distinction between representations 
of fact and of law, sc© p. 125, above. 
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A public servant acting on behalf of the Government is not deemed 
to warrant his authority any more than to make himself personally 
liable on the contract (i), and for the same reason of policy. 

If a man goes through the form of contracting as an agent, but 
warns the other party that lie has at the time no authority, he is 
obviously not liable under this section (j). It seems a nice question 
whether there is in such a case anything which the named principal can 

ratify, or anything more than an oSer to him, liable to revocation like 
any ordinary proposal. 


Representation must be effective. —The liability of a pretended 
agent under this section does not arise, unless the representation that 
he is the agent of another is false, and also induces the person to whom 
the representation is made to deal with him as such agent. A repre¬ 
sentation by the defendant to the plaintiff that she is the duly authorised 
agent of her minor son does not render her liable under this section, 
if the plaintiff knows that the son is a minor. For a minor cannot 
appoint an agent (s, 183, p. 559, above), and consequently no warranty 
such as would support a suit could arise out of such a representation (Z ). 


Measure of Damages. —In England, the action being founded on 
contract, and not on tort, the measure of damages is the loss sustained 
as the consequence of the breach of the implied warranty. In other 


words, the person acting on the misrepresentation is entitled not only 
to recover any loss actually sustained through being misled, but also 
any profit which he would have gained if the representation had been 
true (Z). Thus, if an agent contracts, without authority, to buy goods 
at a price in excess of their value, and the principal repudiates the con¬ 
tract as unauthorised, the measure of damages recoverable against the 
agent is the difference between the contract price and the market value 
of the goods (m). Similarly, where an agent, who was instructed to 
apply for shares in a certain company, applied for shares in another 
company by mistake, and they were allotted to the principal, who 


S. 235. 


(i) Dunn v. Macdonald [1897] 1 Q. B. 
655. C. A. 

{j) Halbot V. Lens [1901] 1 CIi. 344. 

(1:) Shet ManibJiai v. Bai Rupaliba 
(1899) 24 Bom. 166, citing Beattie v. Lord 
Ebury, L. R. 7 Ch. 777 ; L. R. 7 H. L. 102. 

(/} Firbanlc v. Humphreys (1886) 18 
Q. B. Div. 54; Richardson v. Williamson 


(1871) L. R. 6 Q. B. 276 ; Meek v. Wendt 
(1888) 21 Q. B. D. 126; Godwin v. 
Francis (1870) L. R. 5 C. P. 295, is a case 
where the damages claimed were held to 
be too remote. 

(m) Simons v. Patchett (1857) 7 E. & B. 
668 ; llOR. R. 730. 
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repudiated them shortly afterwards in the winding up of the company, 
it was held that, the principal being solvent and the shares valueless, 
the measure of damages payable by the agent to the liquidator was the 
full amount payable on the shares (w). If the third person reason¬ 
ably (o) takes proceedings against the principal for the enforcement of 
the unauthorised transaction, the damages recoverable against the 
agent include the costs and expenses incurred by the third person in 
respect of the proceedings (p). 

It is open to question whether in India the compensation recover- 
fiblc under the section will be assessed on the same principle. The 
language used seems more appropriate to an action in the nature of an 
action of deceit than to one founded on a warranty (q). 



nitation. - It has been held by the High Court of Madras that a 

suit for damages against a {)erson for untruly representing himself to be 

the agent of another is governed by art. 115 of Sch. I of the Limitation 
Act (r). 


236.—A person with whom a contract has been entered 

Person falsely i*^to ill the character of agent is not en- 

Iscnrnot’ciititied titled to requii'c the performance of it if lie 
to poiformnmc. reality acthiji, not as agent, but on 

his own account. 

English authorities make a distinction in this matter between 
contracts on behalf of a named principal and those in which the prin¬ 
cipal is not named. In the former cUvSe the agent cannot substitute 
himself for the principal (v), though the other partv may by words or 
by conduct, such as acting on the contract after knowledge that the 
nominal agent was the real principal, deprive himself of the right to 
object; and it has been suggested, though not decided, that the agent 
might bo allowed to take up the contract for himself on condition of 
being subject to all defences available against either himself or the 


(«) Ex parte Pa am a re (IHSS) 24 Ch. 
Div. 307. 

(o) See Pow V. J)avh (1801) I H. s. 
220 : 124 H.H. 030. 

(p) Spedftiiig V. yevell (180!)) L. R. 4 

C. P. 212; Hughes v. Grcame (1804) 33 
E. J. Q. B. 335. 


( 7 ) See Chettiar v, AncAa 

Cheitior (1015) 38 Mod. 275. 278; 21 
1. 0. 05. 

(r) Vaironiu Chettiar v. .4nVA/i Chettiar 
(1915)38 Mad. 275; 21 I. C. 05. 

{s) Pielrrton v. BurreU (1810) 5 M. 

S. 383. 
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named principal (0- But where the principal is not named the third 

party is contracting with the principal, whoever he may be, and there 

is no obvious reason why he should be presumed willing to deal with 

any unknown person in the world, provided that he is capable of being 

sued, and unwilling to deal with the nominal agent, the only person he 

knows m the matter. Accordingly a person who made a charter-party 

as agent for an unnamed freighter has been allowed to show that he was 
the freighter himself (u). 

It does not seem possible, however, to read any such distinction 
into the perfectly general language of the present section ; and, 
indeed, the English rule is not clear of doubt, as the authorities (includ¬ 
ing some dicta which it would be useless to cite here) are not uniform, 
and the rule has never been settled by a Court of appeal. The High 
Court of Calcutta has held that this section is not restricted to cases 
where an agent purports to act for a named principal (c). If a person 
professing to act as an agent for an undisclosed principal enters into 
a contract with another, and there is no undisclosed principal in fact, 

the present section at once applies, and he cannot .sue on the con¬ 
tract {w). 

Conversely, where a man has contracted in writing in terms 
importing that he is the sole principal, e.g., made a charter-party “ as 
owner of the ship A.,” another person cannot be allowed to sue on the 
contract as an undisclosed principal (x). 


237.— When an agent has, without autliority, done acts 
T. ,, . or incurred obligations to third persoms on 

JLiability of prill- ... ^ 

cipai inducing be- behalf of his principal, the principal is bound 

lief that agent’s ^ r j 

unauthorised acts bv such acts or obligations if he lias bv his 

were authorised. ", i , • i i i i • n 

words or conduct induced such third persons 
to believe tliat such acts and obligations were witliin the 
scope of the agent's authority. 


[t) Rayner v. Gro(e (1846) 15 M. & W. 
359; 71 R. R. 709. 

{u) Schmaltz v. Avenj (1851) 10 Q. B. 
665 ; 83 R.R. 653. 

(v) SetvduU Roy Aluiikara v. ^ahapiet 
(1907) 34 Cal. 628 ; Nanda ImI Roy v. 
(himpoRa Haidar (1024) 51 Cal. 588 ; 81 
I. C. 721. 

{to) Ramji Da-'i Vj Janki Da^ (1912) 39 


Cal. 802; 17 1. C. 973. 

(.r) Humble v. Hunter (1848) 12 Q. B. 
310: 70 R. R. 291. But this does not 
extend to the term “ charterer,” which 
is consistent with auenev for an iindis- 

C’ V 

closed principal : Rederi Aktienbolaget 
Transatkmfic v. Fred. Drnqhnrn [1918] 1 
K. B. 394. 0. A., affirmed in H. L. [1019] 
A. C. 203, 


Ss. 

236, 237. 
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Illustrations. 

(a) A. consigns goods to B. for sale, and gives him instructions not to sell 
under a fixed price. C., being ignorant of B.*s instructions, enters into a 
contract witli B. to buy the goods at a price lower than the reserved price, 

A. is bound by the contract. 

(b) A. entrusts B. with negotiable instruments indorsed in blank. B, 
sells them to C. in violation of private orders from A. The sale is good. 

Ostensible authority.—This section must, in point of fact, overlap 
s. 188 (p. 5G3, above) in many cases, but the principles are distinct, 
b nder s. 188 the question is of the true construction to be put upon a 
real, though perhaps not verbally expressed, authority. Here the 
liability is by estoppel, and independent of the apparent agent having 
any real authority at all; the question is only whether he was held out 
as being authorised ; and this includes the case of secret restrictions 
on any existing authority of a well-known kind. It is a “ well-estab¬ 
lished principle that, if a person employs another as an agent in a 
character which involves a particular authority, he cannot by a secret 
reservation divest him of that authority ” (y). “ Good faith requires 
that the principal shall be held bound by the acts of the agent within 
the scope of his general authority, for he has held him out to the public 
as competent to do the acts and to bind him thereby ” : S. A. § 127. 

If a person atithorisc another to assume the apparent right of disposing 
of property in the ordinary course of trade, it must be presumed that 
the apparent authority is the real authority. ... It is clear that he 
[the agent] may bind his principal within the limits of the authority 
with which he has been apparently clothed by the principal in respect of 
the subject-matter ; and there would be no safety in mercantile trans¬ 
actions if he could not. , . . If the owner of a horse send it to a reposi¬ 
tory of sale, can it be implied that he sent it thither for any other pur¬ 
pose than that of sale ? Or if one sends goods to an auction-room, can 
it be supposed that he sent them thither merely for safe custody ? ” { 2 ). 
Similarly, where a transaction undertaken by an agent on behalf of 
his principal is within his express authority the principal is boimd 
without regard to the agent's motives, and inquiry whether the agent 
was abusing his authority for his own purposes is not admissible (a). 

(//) Cockburn C.J, in t'Atnunuis v, 

IMcU b. K. 1 Q. H, 

( 2 ) Lord J^llt'iiborough C.J.. Pickering 
V. Busk (1812) 15 East, 38; 13 R. R. 

364. 360. Cp. 8. 27 of tho .^v)o of Goods 


A t, .930, 

(rt) liiimbro V. Barnard [1004] 2 K. B. 
10, C. A., following Bank of Benya/ v. 
Fagan (1849) 7 Moo. P. C. 61, 74; 83 
R. R. 15. 24. 
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Very many illustrations of the principle are to be found in the 
English authorities, of which the following may be given as typical 
examples (b). Where a principal wrote to a third person saying he had 
authorised the agent to see him, and, if possible, to come to an amicable 
arrangement, and gave the agent instructions not to settle for less than 
a certain amount, it was held that he was bound by a settlement by the 
agent for less than that amount, the third person having no knowledge 
of the verbal instructions (c). An agent was authorised, in cases of 
emergency, to borrow money on exceptional terms outside the ordinary 
course of business, and it was held that the principal was bound by a 
loan on such exceptional terms made by a third person who had no 
notice that the agent was exceeding his authority, although no emer¬ 
gency had in fact arisen (d). Where a solicitor was authorised to sue 
for a debt, it was held that a tender to his managing clerk was equivalent 
to a tender to the client, though the clerk was forbidden to receive 
payment, he not having disclaimed the authority at the time of the 
tender (e). A broker having on several occasions been permitted by 
his principal to draw bills in his own name for the price of goods sold, 
the principal was held bound by a payment to the broker by means of 
such a bill, accepted by a purchaser who had previously paid in a 
similar manner for goods bought by him (/). By a charter-party it is 
provided that the shipmaster, who is appointed by the owners, shall act 
as agent of the charterers only in signing bills of lading and ordering 
necessaries. The owners are liable on bills of lading signed by the 
master, and for the price of necessaries ordered by him, if the persons 
shipping the goods or supplying the necessaries have no notice of the 
charter-party (g). 

Illustration (b) seems to be founded on S. A. § 228 ; “ If an agent 
is entrusted with the disposal of negotiable securities or instruments, 
and he disposes of them by sale or pledge or otherwise, contrary to the 


(6) See Bowstead on Agency, 7th ed., 
pp. 270 sqq.y 300. 

(c) Trickeit v, Tomlinson (1863) 13 
C. B. N. S. 663 ; 134 R. R. 688. See also 
National Bolivian Navigation Co» v. 
Wilson (1880) 5 App. Gas. 176, 209; 
Whitehead v. Tuckelt (1812) 15 East, 400 ; 
13 R. R. 609. 

(d) Montaignac v. Shitta (1890) 15 
App. Gas. 357, And see Bryant v. 

i.o. 


Quebec Bank [1893J A. G. 179. 

(e) Moffat V. Parsons (1814) 1 Marsh. 
55 ; 15 R. R. 506. 

(/) Townsend v. Inglis (1816) Holt, 
278 ; 17 R. R. 636. And see Hazard v. 
Treadwell (1730) 1 Str. 506. 

{g) Manchester Trust v. Furness [1895j 
2 Q. B. 639; The Oreat Eastern (1868) 
L. R. 2 Ad. & E. 88. 


S. 237. 


42 
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cannot reclaim them ” {h). It must be understood in the illustration 
that the instruments are not handed to B. merely for safe custody. 

The Privy Council case of Ram Pertab v. Marshall (i), which, 
however, was not decided with reference to the section, affords an 
additional illustration. In that case the principal was held liable upon 
a contract entered into by his agent in excess of his authority, the 
evidence showing that the contracting party might honestly and 
reasonably have believed in the existence of the authority to the extent 
apparent to him. 

The same principle is applied in the class of cases where it is held 
that persons dealing with incorporated companies, though they must 
take notice at their peril of disabilities imposed on the corporation by 
its special Act of Parliament, memorandum, or other public document 
of constitution, are entitled to assume that the directors or managers 

O 

are duly exercising their authority according to the company’s internal 
regulations. But this subject is much too special to be pursued in a 
commentary like the present (j). 


Notice of excess of authority.—No act done by an agent in excess of 
his actual authority is binding on the principal with respect to persons 
having notice that the act is unauthorised. This proposition is so 
obvious that it would be superfluous to cite authorities, several of which 
relate to dealings with money and negotiable instruments (A'), in support 
of it. One case, however, where the notice was only constructive, may 
be mentioned. An agent, who was appointed by a power of attorney, 
borrowed money on the faith of a representation by him that the power 
gave him full authority to borrow, and misapplied it. The agent 
])roducetl the power, which did not authorise the loan, but the lender 


did not read it, and made the advance in reliance on the agent’s repre¬ 
sentation. It was held that the lender must be taken to have had 

notice of the terms of the power, and that the principal was not bound 
by the loan (1), 


{h) Sco London Joint Stock Bank v. 
[1892] A. C. 201 ; Ooodudn v. 
Boharls (1876) 1 App. Ca. 476. 

(i) (1899) 26 Cal. 701. Sec also Fazal 
llahi V. FaiM Indian Hailnxiy (1921) 43 
All. 621, 634: 64 1. C. 62; A. I. K. 1922 


All. 361. 

(j) See Pollock on Contract, Note D, 
In Apj>omlix at pp. 741—743. 

{k) See Bowstead on Agency, 7th eil.. 
pp. 296—299. 

(/) Jacob.^ V. }forris [1902] I Ch. 816. 
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“ On behalf of his principal.”— A principal is not bound by any 
act done by his agent which he has not in fact authorised, unless it is 
done m the course of the agent’s employment on his behalf (m), and is 
within the scope of the agent’s apparent authority (n). 

238.—Misrepresentations made, or frauds committed, 

■Effect, on agree- by ageiits acting in the course of their busi- 
ment, of misrepre- , .c i.i • • • i , 

seutation or fratid toi’ tlieir principals, have the same effect 

by 

on agreements made by sucii agents as if such 
misrepresentations or frauds had been made or committed 
by the principals ; but misrepresentations made, or frauds 
committed, by agents, in matters which do not fall within 
their authority, do not affect their principals. 

niTistraiiom. 

(a) A., being B.’s agent for the sale of goods, induces 0. to buy them 
by a misrepresentation, which he was not authorised by B. to make. The 
contract is voidable as between B. and C. at the option of C. 

(b) A., the captain of B.’s ship, signs bills of lading without having 

received on board the goods mentioned therein. The bills of lading are void 
as between B. and the pretended consignor. ° 


Course of employment.— The accordance of this section with the 


modern common law is well shown in a judgment delivered in the 
Judicial Committee by Lord Lindley; “ The law upon this subject 
cannot be better expressed than it was by the acting Chief Justice [of 
New South Wales] in this case. He said : ‘ Although the particular act 
which gives the cause of action may not be authorised, still, if the act 
is done in the course of employment which is authorised, then the 
master is liable for the act of his servant.’ This doctrine has been 


approved and acted upon by this Board in Mackay v. Commercial Bank 


(m) McGoivan v. Dyer (1873) L. R. 8 
Q. B. 141, where the managing director 
of a company obtained payment of a 
private debt out of certain funds, in 
breach of an understanding between the 
debtor (who was also indebted to the 
company) and a surety for his debt to 
the company, and it was held, in an 
action by the company against the surety, 
that the company was not responsible 
for the conduct of the managing director 


in the matter. 

(«) For illustrations, see Bowstead on 
Agency, 7th ed., pp. 277—284. For an 
Indian one, Morarji Premji v. Mulji 
Panckkod Ved d; Co. (1923) 48 Bom. 20; 
77 I. C. 266; A. I. R. 1924 Bom. 232, of 
which the practical moral is that cheques 
to bearer are not safe, even if crossed. 
The rule is too well recognised to need 
authorities in support. 


Ss. 

237, 238, 


42 “3 
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of New Brunswick (o), Swire v. Francis (f) : and the doctrine is as 
applicable to incorporated companies as to individuals. All doubt on 
this question was removed by the decision of the Court of Exchequer 
Chamber in Banvkk v. English Joint Stock Bank (q), which is the leading 
case on the subject. It was distinctly approved by Lord Selborne, in 
the House of Lords, in HoMsworth v. City of Glasgow Bank (r), and has 
been followed in numerous other cases " (s). 

In the passage here referred to as now the leading authority. 
W'illes J.. delivering the judgment of the Exchequer Chamber, said : 

“ With respect to the qiu^stion whether a principal is answerable 
for the act of his agent in the course of his master s business, and for 


his master's benefit, no sensible distinction can be drawn between the 
case of fraud and the case of any other wrong. The general rule is, 
that the master is answerable for every such wrong of the servant or 
agent as is committed in the course of the service and for the master’s 
benefit, though no express command or privity of the master be 
juoved (/). That principle is acted upon every day in running down 
cas(*s. It has been applied also [in various cases of trespass, false 
imprisonment by servants of corporations acting in supposed execution 
of their duties under by-laws, and the like]. In all these cases it may 
be said, as it was said here, that the master has not authorised the act. 
It is true, he has not authoristul the particular act. but he has put the 
agent in his place to do that class of acts, and he nnust be answerable 
for the manner in which the agent has conducted himself in doing the 
business which it was the act of the master to place him in ’’ {a). The 
words for the master’s benefit," which occur in this judgment, were 
applicable to the case before the Court, but must not be taken as 
restricting the scope of the rule, though there was for some time con¬ 
siderable authority for that reading. If the act belongs to an authorised 
class, it is not material whether the agent intends the principars 
benelit or not. nor whether the ]>rincipal in fact derives any benefit. 
A solicitor's managing clerk, having authority to transact convey¬ 
ancing business on behalf of the firm, took a client’s instructions to 
sell some property (by his own advice, given with fraudulent intent) 


{O) (1874) t.. I<.5 P. C. ;i04. 

{}>) (1877) a App. Ca. 100. 

(7) (1807) L. H. 2 Kx. 250. 

(/■) (1880) 5 App. C’a. at p. 320. 

(■^) Citiuns' Life Assuranet v. 


Brown [Wm] A. C. 423, 427. 

(0 Sw Laugher v. Pointer (1820) 5 
B. C. 547. at p. 554, 20 H. R. at pp. 320, 
321. 

(m) L. R. 2 Kx. at pp. 205, 200. 
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and got the deeds from her (which he might properly have done). 
Then he procured her execution of instruments, being in fact convey¬ 
ances to himself, which the client supposed (as intended by him) to be 
merely lormal papers : and having thus obtained the means of making 
an apparently good title in his own name, he dealt with the property for 
his own pur])oses. The House of Ijords (e) hehl that this was a fraud 
committed by the manager in the course of his emjiloynient, for which 
the principal was answerable. It is clear from the judgments that the 
rule applies to ostensible as well as to actual authority. 

Misrepivsentation which will make the principal liable to an 

action ior trt*spass. deceit, or other substantive wrong will, of course, 

be a sufficient cause for the other party to avoid an agreement induced 
by it. 

Illustration (a) seems to include both the case of the agent knowing 
but the principal not knowing the truth of the matter misrejiresented, 
and the less obvious one of the agent making a statement without 
authority, but believing it to be true, while the principal in fact knows 
it not to be true. In the latter case it was formerly held that a contract 
thus induced was not voidable, as no fraud had been committed either 
by the agent or by the principal; but this decision, which was not 
unanimous, and has been constantly discussed since, is no longer of any 
practical {tv) authority. 

Illustration (b) is taken from a modern decision where the real 
question was as to the extent of the master’s apparent authority. It 


would perhaps have been more appropriate to s. 237. " The authority 

of the master of a ship is very large, and extends to all acts that are 
usual and necessary for the use and enjoyment of the ship, but is 
subject to several well-known limitations. . . . With regard to goods 
put on board, he may sign a bill of lading, and acknowledge the natui-e 
and quality and condition of the goods : ” but it is not usual for the 
master to give a bill of lading for goods not put on board. On the 
contrary, " the general usage gives notice to all people that the autho- 


(f) Lloyd V. Grace, Smith d’ Co. [1912] 
A. C. 716, r’evei*sing the decision of the 
C. A. [1911] 2 K. B. 489 ; Lina Bandhu 
Saha V. Abdul Latif Molla (1922) 50 Cal. 
258; 68 I. C. 439 ; A. I, R. 1923 Cal. 157. 

(w) Corn/oot v. Fowke (1840) 6 M. & W. 
358 ; 55 R. R. 655. I should be sorry 


to have it suppo-sed that Corn/oof v. 
Fowke turned upon an^dhing but a point 
of pleading ’* : Willes J., L. R. 2 Ex. at 
p. 262, whose opinion is now universally 
followed. It is the better opinion that 
the principal is also liable for a wrong ; 
see Pollock on Torts, 13th ed., 313. 
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rity ... is limited to such goods as have been put on board ” (x). 
It has been held by the House of Lords, for similar reasons, that a 
company’s secretary who issues a false certificate of title to shares for 
his own pui'poses does not bind the company either as in fact exercising 
a general authority or by way of estoppel or “ holding out ” (j/). 

Fuller illustration of the kinds of acts done by agents which are 
deemed to be ‘‘ in the course of their business for their principals ” 
must be sought in special treatises on the Law of Principal and Agent, 
or in works on the Law of Torts. 


The difficulties, which for some time were thought serious, arose 
partly from reluctance to hold any one answerable for fraud or wilful 
wrong to which he had not actually been consenting (s), partly from 
a fallacious opinion that it was impossible for a corporation to be liable 
for fraud or any other wrong which, in an individual, implies a specific 
belief or intention. It seems no harder to suppose a corporation capable 
of deceiving than to suppose it capable of being deceived ; and if any 
innocent individual must answer for the fraud of his agent, there is 
really less hardship in applying the same rule to a corporation. 


Admissions by Agent. —Section 18 of the Evidence Act pro^ddes 
t hat statements ^^^^id e by an agent to a party tn any proceedings, whom 
the Court regards, under the circumstances of the case, as expressly or 
impliedly authorised to make them, are admissions ; and s. 21, that 
admissions are relevant and may be proved as against the person who 
makes them. The Contract Act is silent on the subject; but the 
following brief statement of the English law, on which the provisions 
of the Evidence Act are evidently founded, may be usefully added here. 

btatements made by an agent, though not expressly authorised, 
are admissible against the principal if they have reference to the 
business on whicli the agent is employed on the principal’s behalf at 
the time when they are made, and are made in the ordinary course of 


(a) Grant v. Sonnuj (1851) lO C, B. 
at pp. 087. 089; 84 K. R. 700, 702. 

(//) Ruben v. Great Fingall Consolidated 
[1900J A. C. 439, alUrming the decision of 
the C. A. [1904] 2 K. B. 712. See also 
Whitechurch v. Cavanagh [1902] A. C. 117. 
( 2 ) See, fur example, per Bramwell B, 


in Swiji V. Jexcsbnry (1874) L. R. 9 Q. B. 
at p. 315. Lord Bramwell mamtainod 
to the la^it that a corporation could not 
bo sued for malicious prosecution. See 
now Citizen^' Life .4s^uraNC« Co. v. Brown, 
cited note («), p. 660, above. 
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that employment (a). If an agent, employed to buy goods, acknow¬ 
ledges the receipt of them, that acknowledgment is evidence against the 
prmcipal that they have been duly delivered (6). An acknowledgment 
by a wife, who manages a business on behalf of her husband, and 
purchases the goods requhed, as to the state of accoimts between her 
husband and the persons supplying the goods, is evidence against the 
husband, and, if it is in witing and signed by the wife, will interrupt 
the operation of the Statute of Limitations (c). Where a station- 
master, in the ordinary course of his duty, made a statement to the 
police as to a porter having absconded, the statement was admitted in 
evidence against the company in an action with reference to a parcel 
which had been lost in transit {d). But it is not within the scope of an 
agent’s implied or ostensible authority to make statements concerning 
bygone transactions; and, therefore, where a servant of a railway 
company, in answer to a question why he had not sent on certain cattle 
consigned to the company for carriage, said that he had forgotten them. 
It was held that this admission was not relevant against the company 
in an action for damages for the delay, because it was made a week 
after the alleged cause of action arose (e). Nor are unauthorised 
statements made by an agent concerning matters in regard to which he 
is not employed on the principal’s behalf at the time when he makes 
them (/), or which are not made in the ordinary course of that employ- 
ment (g), admissible in evidence against the principal, except where the 
principal expressly referred the person to whom the statements are 


(а) Ellis V. Thompson (1838) 3 M. & 
W, 445 ; 49 R. R. 679. As to statements 
in bills of lading signed by shipmaster, 
see M'Lean v. Fleming (1871) L. R. 2 
H. L. Sc. 128; Smith v. Bedouin S. N. Co. 
[1896] A. C. 70; Lishman v. Christie 
(1887) 19 Q. B. D. 333. 

(б) Biggs v. Lawrence (1789) 3 T. R. 

454; 1 R. R. 740. And see British 

Columbia, etc., Co. v. Neltleship (1868) 
L. R. 3 0. P. 499 (letters wTitten by ship¬ 
master admitted as evidence against the 
owners of the receipt of goods). 

(c) Anderson v. Sanderson (1817) 2 
Stark. 204 ; 19 R. R. 703. Cp. Meredith 

(1843) 11 M. & W. 202; 63 

R. R. 681. 


{d) Kirkstall Brewery v. Furness Bail- 
way Co. (1874) L. R. 9 Q. B. 468. 

(c) Great Western By. Co. v. Willis 
(1865) 18 C. B. N. S. 748 ; 144 R. R. 652. 

(/) Parkins v. Hawkshaw (1814) 2 
Stark. 239; 19 R. R. 711; Tr(7.yo/i v. 
Turner (1808) 1 Taunt. 398 ; 9 R. R. 797 ; 
Fetch V. Lyon (1846) 9 Q. B. 147; 72 
R. R. 205. 

{g) Barnett v. South London Tramways 
Co. (1887) 18 Q. B. D. 815 (representation 
by secretary of tramway company that 
certain money was due from the com¬ 
pany) : Garth v. Howard (1832) 8 Bing. 
451 ; 34 R. R. 753 ; Meredith v. Footner 
(1843) 11 M. W. 202 ; 63 R. R. 581. 


S. 338. 
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S, 238. made to the agent for information in the particular matter (A), A 

report made by an agent to his principal for his information cannot be 
used as evidence against the principal by third persons (i). 

Privilege from distress of goods in hands of agent.—^Where an agent 
carries on a trade or business in which the public are invited to entrust 
their goods to him for the purpose of being sold or otherwise dealt 
with in the course of that trade or business, goods entrusted to him 
for any such pmpose are, while on his premises (j), or on other premises 
hired by him for any such purpose (k), absolutely privileged from 
distress for rent. The rule does not extend to agents generally, but 
only to those, such as factors and auctioneers, who carry on a trade or 
business of a public nature (1 ); nor does the privilege attach to goods 
which at the time of the distress are on premises neither occupied nor 
hired by tlie agent, though they may have been sent there to be dealt 
with in the ordinary course of his trade or business {m). 

Bribery of agent.—The rights of the principal against an agent in 
respect of bribes received in the course of the agency are dealt with in 
the commentary to s. 216. In addition to what is said there it may be 
mentioned that the receipt of a bribe by an agent justifies his immediate 
dismissal without notice, although the contract of agency may provide 
for its continuance for a specified time (n). 

As against the person promising or giving anything in the nature 
of a bribe to an agent, the principal may avoid any contract made or 
negotiated by the agent, or in the making of which the agent was in any 
way concerned, whether he was in fact influenced by the bribery or not, 


(//) W'iHiams v. Itinc-i (ISOS) 1 Camp. 
; 10 H. H. 70i». 

(/) Longhorn v. Alhiutt (1812) 4 Taunt. 
•»11 : 111 K. U. (ids (letters from an agent 
to his priiieipal eoneerning transaetions 
entered into on his behalf); He Demlo 
Prorident (lull Mining Co. (I8S3) 22 Ch. 
0, odd (statement made by the oliairman 
of a company at a meeting of share¬ 
holders) ; Heifner v. Pearson (1812) 
4 Taunt. dd2 ; 13 H. K. 723, 

(j) V. Holmes (ISiVl) 8 Ex. 

^>(>1 ; 01 R. R. 802 (auctioneer) ; Gilman 
V. Hlton (1821) G Aloo. C. P. 243 ; 23 R. R. 
.707 (factor): Fimlon v. .MeLaren (1845) 


G Q. R. 801 : (>G R. R. 588 (eommission 
agent). 

(/•) 7iro(/7i V. Arumleil (1850) 10 C. B. 
54 ; 84 R. R. 457 (room hired by 

auetioiu'er, tlu)ugh hinnl only for the 
purpose of a particular sale). 

(/) Tapling v. (1883) 1 C. & E, 

00 (agent for the sale of the goods of two 
partieular manufacturers only). 

(m) Lyons v. KHioH (1876) 1 Q. B. D. 
210 (gootls sent by A, to bo sold by 
auction together with B.'s goods on B.*s 
ptxnnises not privileged). 

(a) Boston Fishing Co. v. AnseU (1888) 
30 Ch. Div. 330. 
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« 

it being conclusively presumed against the briber that he was so S. 238. 
influenced (o). Where A., having entered into a contract for the sale of 
a pair of horses to B., subject to a certificate of soundness from B/s 
agent, secretly oft'ered the agent a certain sum if the horses were sold, 
and the agent, having accepted the offer, certified that they were sound, 
it was held that B. was not bound by the contract, whether the agent 
was or was not influenced by the bribe (^). Nor is it necessary that the 
bribery should have any direct relation to the particular transaction. 

A gift made in order to influence an agent generally in favour of the 
giver is sufficient to render any transactions entered into by the agent 
voidable against the giver at the principal’s option (q). 

The principal may, if he thinks fit, affirm any contract which is 
voidable on the ground of bribery. In such case, and also where 
avoidance of the contract is impossible owing to his not having dis¬ 
covered the bribery soon enough, the principal is entitled to recover 
from the briber, as money had and received, the amount given or 
promised as a bribe if ascertained (?■); or to sue him and the agent, who 
are liable jointly and severally, for any loss sustained by reason of 
having entered into the contract, the damages being ascertained without 
reference to any sum which may have already been recovered from the 
agent as money received to the principal’s use ( 5 ). 

An agent cannot maintain any action for the recovery of money 
promised to be given to him by way of a bribe, whether he was induced 
by the promise to depart from his duty to the principal or not (i). 

Such a promise, being founded on a corrupt consideration, cannot be 
enforced by law. 

Bight of principal to follow property into hands of third persons.— 

Where the property of the principal is disposed of by an agent in a 
manner not expressly or ostensibly authorised (w), the principal is 
entitled, as against the agent and third person, subject to any enact- 

( 0 ) Shipway v. Broadwood [1899] 1 (r) Hovenden v. Millhoff (1900) 8,3 

Q. B, 369 (in this case the bribery was L. T. 41. 

discovered in the course of an action to (,?) Salford {Mayor of) v. Lever [1891] 
enforce the contract); Odessa Tramways 1 Q. B. 168 ; Grant v. Ooldy eic.^ Syndicate 

Co. V. Mendel (1877) 8 Ch. Div. 235; [1900] 1 Q. B. 233. 

Bartram v. Lloyd (1904) 90 L. T. 357. [t) Harrington v. Victoria Dock Co. 

{p) Shipway v. Broadwood, last note. (1878) 3 Q. B. D. 549. 

(^) Smith V. Sorby (1875) 3 Q. B. D. (u) As to ostensible authority, see s. 237 
552, n. and commentary. 
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S. 238. ment to the contrary (v), to recover the property, wheresoever it may 

be found {w). 


Personal liability of agent to repay 


II 


oney received to principalis 


use.—An agent is not, as a general rule, personally liable to repay 
money received by him for the use of his principal, though he may not 
have paid it over to the principal, and the circumstances are such that 
the person paying the money is entitled, as against the principal, to 
have it repaid (x). Where a solicitor received a deposit at a sale by 
auction as agent for the seller, and the sale was not completed owing 
to the seller’s default, it was held that no action could be maintained 
against the solicitor for the return of the deposit, even if he had not 
paid it over to the seller (?/). 

But an agent is personally liable to repay money paid to him imder 
a mistake of fact ( 2 ), unless he has paid it over to the principal in good 
faith, or dealt to his detriment with the principal in the belief that the 
payment was a valid one, before receiving notice of the intention of the 
payer to demand repayment (cr). Merely crediting the principal in 
account is not sufficient to discharge the agent. There must be an 
actual change of circumstances to the agent’s detriment in consequence 
of the payment (6). Similar principles apply where the money is paid 
in respect of a voidable transaction (c), or for a consideration which 
totally fails (d), or imder duress (e), or in consequence of any fraud or 


(i’) See, for instance, s. 178, and the 
commentary thereon, pp. 548-554, above, 
as to sales and pledges by persons in 
possession of goods or of the documents 
of title thereto. 

(le) Lang v. Smyth (1831) 7 Bing. 284 ; 
33 li. R. 4G2 ; Farquharson v. King 
[1902] A. C. 325 ; Cohnial Sank v. Cady 
(1800) 15 App. Cas. 207 ; In re European 
Bank (1870) L. K. 5 Cli. 538 ; Mn^sam- 
mal Bam Kaur v. Baghbir Sing (1920) 2 
Lah. L. J. 610. 

(x) Cary v. IKefti'/er (1731) 1 «tr. 480 ; 
Davys v. Bkhard^on (1888) 21 Q. B. D. 
202; Taylor v. Metropolitan By. Co. 
[1906] 2 K. B. 55. 

iy) Ellis V. Goulton [1893] 1 Q. B. 350, 
following Batnford v. ShuUkworth (1840) 
11 A. & E. 920; 52 H. R. 542. An 


auetioneor receiving a deposit is, however, 
personally answerable, because he is in 
the position of a stakeholder: Gray v. 
Gutieridge (1827) 3 C. &■ P. 40; 31 R. R. 
343 ; Edu'ards v. Holding (1814) 5 Taunt. 
815; 15R. H. 062. 

(:) Neu'alt v. Tomlinson (1871) L. R. 
0 r, P. 405 ; Jittlltr v. Harrison (1777) 
Cowp. 505. 

((*) Holland V. Bussell (1803) 4 B. Jfc S. 
14; 129 R. R. 635; Shand v. Gronf 
(1803) 15 C. B. N. S. 324. 

(6) BuUer v. Harrison, above; Cox 
V. Prentice (1815) 3 M. & S. 344; 16 
R. R. 288. 

(c) Holland v. Bussell, note (a) above. 

(d) Ex parte Bird (1861) 4 Do G. A S. 
273. 

(e) OuvM V. Croai* [1895] 1 Q. B. 205. 
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wrong to which the agent is not a party (/). If the money is obtained 
by duress, or by means of any fraud or wrong, to which the agent is a 
party or privy, he is personally liable to repay it whether he has paid it 
to the principal or not (g). Payment over is no defence in the case of 
wrong-doers {h). An agent is also personally liable, notwithstanding 
that he may have paid the money over in good faith, if it was paid to 
him in regard to a contract made in his personal capacity (i). 


Money received by agent from a third person by fraud.—\\'Iiere an 
agent receives money from a third person by fraud, and pays it to his 
principal in his account with him, the third person is not entitled to 
recover it from the principal unless the latter knew or had means of 
knowledge that it was plaintiff’s money (j). 



m 


CHAPTER XI. 

Of Partnership. 

[The English Partnership Act of 1890 is sometimes referred to in 
the commentary by the abbreviation P. A.] 

This chapter of the Contract Act is to be superseded by a separate 
Partnership Act which is under consideration of the Legislative 
Department. The draft makes considerable changes in definition and 
arrangement, gives effect (but short of making the firm a legal person) 
to the mercantile view of a firm’s continuity, and adds provisions for 
volimtary registration of firms. Nevertheless, most of the present 
commentary will still be applicable. Our modern law of partner¬ 
ship was built up, in the course of less than a century, by judicial 
decisions to which legislation added next to nothing; and the 
great majority of those decisions were in Courts of Equity. The 
Conunission which framed the original draft of the Contract Act 
included Lord Romilly, for many years Master of the Rolls, and 

(/) £!a3t India Co. v. Tritton (1824) 5 (0 Gurney v. Womersley (1854) 4 E. & 

L. & R. 214 ; 27 R. R. 353. B. 133 ; 99 R. R. 390 ; Newell v. Tom- 

{g) Oates v. Hudson (1851) 6 Ex. 346 ; linson (1871) L. R. 6 C. P. 405. As to 
86R. R. 326; Wakefield v. Newton (ISM). when an agent is to be considered as 
6 Q. B. 276; 66 R. R. 379; Padgei v. contracting personally, see commentary 
Priest (1787) 2 T. R. 97 ; 1 R. R. 440. to s. 230, ante, p. 635. 

(A) Sharland v. Mild&n (1846) 5 Hare, {j) Morarji Premji y. Mulji Eanckhod 
469; 71R. R. 180; Ex parU Edwards Fed (70.(1923)25 Bom. L. R. 1014,1022, 
(1884) 13 Q. B. D. 747. 1023; 771. C. 266; A. I. R. 1924 Bom. 232. 
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Sir William James, Vice-Chancellor, and afterwards Lord Justice, who 
was second only to Jessel among modern equity lawyers. Hence the 
chapter on Partnership is perhaps the best in the Act. Comparison 
with the English Act of 1890 will show that it was of great use to the 
English draftsman of the digest which ultimately became the ground¬ 
work of that Act. For English purposes, however, it was necessary to 
go more fully into details, and the Partnership Act contains nearly 
twice as many sections as the present chapter (k). It is possible that 
the Indian J^aw (‘ommissioners might have done better if they had 
been less brief; but they did very well, and almost the only thing to 
be regretted about this part of their work is that they were so sparing 
of illustrations, which in this subject would have been particularly 
appropriate. 

Lord Lindley's statements of English judicial practice are some¬ 
times cited without further reference to authority. For all purposes, 
except that of being technically binding on the Court (which English 
decisions themselves are not in British India), they carry at least as 
much weight as most reported judgments. 

239. " Partnership is the relation which subsists 

• rartnership ” between persons who have agreed to com- 

bine their property, labour or skill in some 
business, and to sliare the ])rotits thereof between them. 

“Firm "(icfimd. Porsons wlio havo entered into partner¬ 

ship with one another are called colleetively a firm,” 

JlliU'itralionjf. 

(a) A. and B. buy lUO bales of cotton, which they agree to sell for their 
joint account. A. and B. arc partners in respect of such cotton. 

(b) A. and B. buy 100 bales of cotton, agreeing to share it between them. 

A. and B. arc not partners. 

(c) A. agrees with B,, a goldsmith, to buy and furnish gold to B., to 
be worked uji b)’ him and sold, and that they shall share hi the resulting 
profit or loss. A. and B. arc partnoi's. 

(d) A, and B. agree to work together ns carpenters, but that A. shall 
receive all profits and shall pay wages to B. A. and B. are not partners. 

(c) A. and B. are joint owners of a ship. This circumstance does not 
make them partners. 

Deflmtion and essentials of partnership, —A large number of defi¬ 
nitions of partnership will be found collected in the first chapter of 

^ _ _ _ ___ 

(I) bor the history of the English codification, see the Preface to Pollock*s Digest 
of tlie Jjvw of I^artnorship. 
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Lord Liiidlev a atandard treatise. The first paragraph of the present 
section is a simplified form of Kent’s definition (0, which was adopted 
by Story. The definition which stands in the English Act. The 
relation which subsists between persons carrying on a business in 
common with a view of profit.” is novel ; it appears to be founded 
on the following dictum of the Judicial Committee in an Indian case 
decided on the analogy of English law :—To constitute a partnership 
the parties must have agreed to carry on business and to share profits 
in some way in common ” (»i). It will be observed that the definition 
in the Partnership Act does not mention sharing as distinguished from 
making profits ; and it has been suggested that in England persons 
may be partners in an undertaking carried on by them in concert 
without aiming at personal gain, or even on the express terms that none 
of them shall derive any individual profit from it, and that the object 
of dividing profits, though almost always important in fact, points 
to the conclusion that it is rather an accident than of the essence of 
the partnership relation ” (w). It is clear that this opinion did not 
occur to Kent, or Story, or the framers of the Contract Act, or Sir 
George Jessel, who said that partnership is at all events a contract 
for the purpose of carrying on a business bringing profit, and dividing 
the profit in some shape or other between the partners (o). Not only 
a common business, but a common interest in it is essential (p). How¬ 
ever, if any difficulties arise from the new English definition they 
must be solved by English Courts (^). Under the present section 
there can be no doubt that agreement to share profits is essential to 
the constitution of a partnership. 

Kent’s definition was criticised by Sir George Jessel in the judgment 
just now cited (o) on the ground that there may be a dormant partner. 


(/) “ Partnership is a contract of two 
or more competent persons to place their 
money, effects, labour, and skill, or some 
or all of them, in lawful commerce or 
business and to divide the profit and bear 
the loss in certain proportions ” : Kent, 
Comm. iii. 23. 

(m) MollwOy March d: Co, v. Court of 
Wards (1872) L. R. 4 P. C. 419, 436; 
10 B. L. R. 312, 320, on appeal from 
(1869) 3 B. L. R. A. C. 238. 

(«) Bindley, p. 10, in editorial addition. 


(o) Pooley V. Driver (1876) 5 (’h. 1). 
458, 472, 473. 

(p) Cp. Ambudas v. Kasabui^ 89 I. C. 
283 ; A. 1. K. 1925 Nag. 436. 

{q) We should submit, if it were rele¬ 
vant here, that a committee managing 
the affairs of a society or the like without 
a view to individual gain may in par¬ 
ticular cases incur liabilities resembling 
those of partners by holding out ” or by 
actual agency, but there is no presumption 
of authority to pledge their common 


S. 239. 
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S. 239. such as the widow of a former partner succeeding to his share by virtue 

of a provision in the articles, who contributes nothing. But, with great 
respect, there is no such word as “ contribute ” either in Kent or in the 
Contract Act. A dormant partner’s share is no less his property 
because it is acquired by gift, or in pursuance of a contract to which he 
was not a party ; and he does combine his share with those of the other 
partners, whether he can be properly said to contribute it or not. 

If all the requisites of a partnership are present, the fact that one 
or some of the partners are to have the sole control of management and 
are empowered by the terms of the deed to determine the partnership 
does not negative the idea of partnership (r). 


Co-ownership and partnership.—There is not partnership without 
combination to carry on a business, and therefore the mere fact that 
persons own in common something which produces returns, and divide 
those returns according to their respective interests, does not make 
them partners. “ Persons who have no mutual rights and obligations 
do not constitute an association because they happen to have a common 
interest or several interests in something which is to be divided between 
them ” (s). No one ever suggested that co-owners of a house let to a 
paying tenant, for example, are partners either as to the house or as to 
the rent. Their shares are distinct, independent and separately 
alienable. If they used the house as an hotel managed by themselves 
or their agent for their common profit, they would be partners in the 
business of hotel-keeping {/). Property may even be acquired in 
common in order to make profit of it without creating a partnership. 
If A., B., and C. agree to buy land on joint account, and for interests 
proportioned to their contributions, and to form a company to take it 
over and use it for profit, this will not make them partners ; A., B., and 
C. have cHstinct shares in the property, uncontrolled except by the 
specific agreement, and if the company is formed and buys the land, 
each of them will be separately entitled to the price of his share (»). 



credit, and it must bo a question of fact 
in every ease to whom credit was given. 

(r) In re Aynbahl Sarabhai (lOi'S) 52 
Horn. L. K. 1225; 77 I. C. 609: A. I. R. 
1924 Bom. 182. 

(^) James Ij.J. in v. Anderson 

(1880) 15 Ch. Div. at p. 275. 

(/) This needs no autliority. but A 


V. Styring (1857) 2 C. B. N. S. 357; 109 
R. R. 716, may Ik* referred to; see per 
Willes J.. 2 C. B. N. S. at p. 336; 109 
R. R. 722. Similarly, joint moneylenders 
aro partners: Mukhami v. TamcAawd, 
116 1 . c. m ; A. I. R. 1920 Nag. 137. 

(>/) Ixyndon Financial Association v. 
Fell: (1884) 26 Oh. D. 107, 143. 
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If they had started the proposed business on the land on their own 

account instead of selling to the company, they would have been 

partners, though the land would be partnership property only if they 

originally acquired it for the purpose of the joint business, or expressly 

agreed to bring it into the partnership stock (s. 253, sub.-s. 1, pp. 701, 

702, below). An agreement which is in effect for the acquisition of 

property in shares, and leaves the parties to do severally what they 

please with it, will not be made a partnership even by the use of that 
word (tj). 

As to ships in particular, it has long been settled that part owners 
of a ship are not necessarily partners (w ); but if they employ the ship 
in trade or adventure on their joint account, they are partners as to 
that employment and the profit thereby made (x). 

Where persons enter into an agreement constituting a partnership 
limited to a joint trading adventure, and goods are purchased, osten¬ 
sibly by an individual adventurer but really for the purpose of the joint 
adventure, the adventurers are liable as partners ; but there is no such 
responsibility for goods purchased before the partnership agreement 
upon the credit of an individual adventurer, though they are afterwards 
brought into stock as his contribution to the joint adventure {y). 

Since the fact that several persons are co-owners of a ship does not 
make them partners (Illustration (e)), a suit by one co-owner against 
another for his share of the sale proceeds of the ship and the profits 
earned by the ship before sale is not such a winding up suit as is con¬ 
templated by s. 265 (p. 724, below) (z). But “ cases may sometimes 
occur in which a partnership exists between persons owning a ship, and 
the ship may be part of the assets of the firm ; but in such a case some 
contract of partnership exists between the parties, or some joint 
business is carried on by them to which owning of ships is merely 
accessory ” (a). 


(u) Abdullah v. Allah Viya (1927) 8 
Lah. 310 ; 100 I. C. 846 ; A. I, R. 1927 
Lah. 333. Here not only a business 
carried on in common, but even a com¬ 
mon interest is wanting. 

(w) Helme v. Sjnith (1831) 7 Bing. 709, 
713; 33 R. R. 630, 633. 

(a:) Green v. Briggs (1847) 6 Ha. 395 ; 
77__R. R. 166; Vanamali SaUiraju v. 


Bollapragada Pallamraju (1918) 41 Mad. 
939; 47 I. C. 640. 

(y) Karmali v. Vora Karimji (1915) 
L. R. 42 I. A. 48 ; 38 Bom. 261; 26 I. C. 
915. 

(z) Hyder Ali v. Elahee Bnx (1882) 8 
Cal. 1011. 

(a) 76., p. 1013. 


S. 339. 



672 


THE INDIAN CONTRACT ACT. 


S. 239, Profits.—The profits contemplated by the Act, and by the common 

law of partnership, sometimes called “ net profits,” “ are the excess of 
returns over advances, the excess of what is obtained over the cost of 
obtaining it.” It was formerly common to speak of the total receipts 
or gross returns of a business as “ gross profits.” This is objectionable, 
and should be avoided (b). Obviously there may be very large gross 
returns and yet little or no real profit. Sharing gross returns will not 
create a partnership, as the English Act (s. 2, sub-s. 2), in affirmance of 
the general law, has expressly declared. The owner of a theatre lets a 
travelling manager and his company use the building, scenery, appli¬ 
ances, and permanent staff, in consideration of receiving half the money 
taken from spectators. This does not make the owner answerable as 
partner or principal for anything done by the manager which may be 
the subject of suits or penalties, such as infringement of dramatic copy¬ 
right (c). Similarly the author of a book receiving a royalty on copies 
sold is not a partner with the publisher ; and it seems that ho is not 
so even if the agreement is to divide profits, the publisher taking all 
risk (d). 

Sharing profits.—As common interest will not make a partnership 
without division of profits, so sharing of profits will not unless there is 
really a common business. The following sections, from 240 to 244, 
are only some special applications of this principle. Sharing the profits 
of an undertaking is not of itself a partnership, though the existence of 
partnership may often be inferred from it. “ It is said (and about that 
there is no doubt) that the mere participation in profits iuter se affords 
cogent evidence of partnership. But it is now settled by the cases of 
Cox v. Hickinan (c), BiiUen v. Sharp (f), and MoUwo, March & Co, v, 
Cotirf of Ward^ (//), that although a right to participate in profits is a 
strong test of partnership, and there may be cases where upon a simple 


(l>) Lindli'v, 41, 42. 

(c) Ll/on V. Kmm'h's (18(i:p .'1 H. vV S. 
.va;: T) B. & S. 7-)l : 129 H. U. 4r)2. 450. 

(f/) Limlley, 54; Pollock, 10; and 
see \iv\' Lord Broiigliain and Lord 

in Co.r V. Ilichnatt (1800) 
8 H. L. C. at p. 277 ; 125 B. R. at p. 15:L 
No one a(‘([nainted with literary business 


can si 4 )p(>se tlial in fact the printer. 

I»inder, etc., give credit \o any one hut 

* 


the publisher. The ndations Ix'tween 
authors and publisliers or cxlitors really 
form a distinct siveies of eontmot, about 
which there is loss authority than might 
be e.\pecte<l. 

(e) (181K1) 8 H. L. C. 208; 125 R. R. 
148. 

t/) (1805) L. K. I C. P. 80. Kx. Ch. 

ig) L. K. 4 P. C. 419. 
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participation in profits there is a presumption, not of law, but of fact, 
that there is a partnership, yet whether the relation of partnership does 
or does not exist must depend upon the whole contract between the 
parties, and that circumstance is not conclusive ” (A). Before the 
decision of the House of Lords in Cox v. Hickman (;) it was supposed 
that every one who took a share in the profits of a business was liable as 
a partner to outside creditors, whatever might be the terms as between 
himself and the persons actually conducting the business. But the true 
test is not whether a man receives a share of profits ; it is whether the 
business is being carried on by him, or by another on his account, so 
that he is a principal. Creditors who supervise the conduct of their 
debtor s trade, with an agreement to pay themselves off out of the 
profits, do not thereby become his partners (li), and the same principle 
applies to trustees for debenture-holders. A receiver whom they have 
appointed under their powers is not their servant, and does not become 
so, or make them liable for his contracts, even after he has ceased, by the 
winding up of the company, to be the company’s agent (y). The 
question is really one of agency and authority (A*). 

In the leading case in the Privy Coimcil, where it was first clearly 
laid down that the question whether, the relation of partnership does or 
does not exist, “ must depend on the real intention and contract of the 
parties ” Q), there was a contract between a partnership firm and a 
third person whereby it was agreed that he should receive in considera¬ 
tion of advances a commission on the net profits of the partnership 
business, and large powers of control over the business were given to 
him for his protection, but no power to direct transactions. This was 
decided to be a contract not of partnership, but of loan and security 


(A) Jessel M.R., Ross v. Parkyns (1875) 
L. R. 20 Eq. 331, 335, closely following 
the language of the Judicial Committee 
in MollwOy March <£• Co.'s case. 

(i) Note (e) above. MoUwo^ March 
cO Co. V. Court of ]yards was essentially 
a similar case, in which powers of control 
and retaining profits, or a percentage of 
them, towards payment of Iiis debt, were 
given to a single creditor. 

(j) Cosliug V. Gaskell [1897] A. C. 575. 
It would seem that after that date the 
I'cceiver was personally liable on contracts 

i.c. 


made by him, as having no principal who 
could be sued. 

{k) See the comments on Cox v. Hick’ 
man in BiiUcti v. Sharp, note (/) above. 

(/) Mollwo, March <0 Co. v. Court of 
Wards (1872) L. R. 4 P. C. 419 ; 10 B. L. 
R. 312, 320, on appeal from 3 B. L. R. A. 
C. 238; supp. vol. I. A. 86. For a 
simpler case of a payment proportional 
to profits being merely remuneration to 
an agent, see Secy, of State v. G. I. P. Ry. 
Co. [1924, P. C.] 49 Bom. 320 ; 88 I. C. 
107; A. I. R. 1925 P. C. 103. 


s m 
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S. 239. between a debtor and a creditor (m). The same principle is applied to 

other kinds of transactions. An agreement by A. to pay Z., in con¬ 
sideration of his guaranteeing A., in underwriting business, a certain 
proportion of A.’s profits in that business, does not make Z. a partner 
with A. (n). Again, if a deceased partner’s executors are entitled by 
the articles to receive his share of profits during the rest of the partner¬ 
ship term if he dies before its expiration, they are not thereby made 
partners (o). It must be remembered that in all cases the result 
depends on the real contract and intention of the parties as shown by 
all the facts. It is settled or highly probable that certain kinds of facts 
are not alone sufficient to constitute partnership. The question how 
much must be added to produce that result is not capable of any general 
answer, save that modern Courts may be expected, on the whole, to 
treat men as partners when and so far as a sensible man of business 
would consider them so. 

In an ordinary club the committee has no authority to pledge the 
credit of the members at large, and the members are not liable for debts 
incurred by the committee. As in such a case no single element of the 
contract of partnership is present, it is rather hard to see how the 
members can ever have been supposed to be liable as partners ; but it 
was once thought arguable, and even said to be the common opinion (p). 

Partnership and service.—Sometimes it is not easy to draw the line 
between a partnership and a payment of salary by a share of profits. 
The owner of a ship, who has been paying the master fixed wages, 
hands over the management of the ship to the master on the terms of 
receiving a fixed share of profits from him. Does this leave the master 
the owner’s servant, though a servant with large discretion, or make 
him a partner with the owner in the adventure ? Probably the latter, 
but either opinion is plausible ((/). 

It is even possible for Z. both to receive a share of the profits of 
A.’s business and bear a share of losses, and yet, by the special terms of 
their agreement, to be in the j)osition of a servant as regards A., and not 


(m) Sec footnote (/), last page. 

{ti) Ex parle Tctntnfit (1877) 0 Ch. Div. 

ao3. 

(o) Holme V. HammoJid (1872) L. R. 
7 Ex. 218. 

(y>) Elemtfug v. Ileclor (1830) 2 M. & W. 


172 ; 40 K. R. 553. 

(?) Steel V. lA'ster (1877) 3 C. P. D. 121, 
jK'r Liiulley J. at pp. 127, 128. All that 
had to l>e decided was that, one way or 
another, the o\mer remained liable for the 
master's negligence. 
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entitled to the remedies of a partner (r). We do not know of any S 239 
decision that a person in such a position was not liable as a partner to 
creditors of the business. Conversely, receipt of a fixed salary in 
heu of a share of profits is consistent with being a real partnership if 
the mtention of the parties to be partners is otherwise apparent (s). 

The firm.— By the current usage of affairs, a firm is distinct from 
its members. They may have claims on the firm’s property, but it is 
not theirs. It has separate accounts, and is their debtor and creditor. 

Quite possibly some person who is not a member of the firm may have 
authority to do certain things in its name which some or one of the 
partners have not. In short, the firm is treated very much as if it were 
a corporation; it is an artificial or “ moral ” person for business 
purposes ; and in some systems of law this personality receives formal 
acknowledgment. “ In Scotland,” in particular, “ a firm is a legal 
person distmct from the partners of whom it is composed ” [t), though 
the individual partners may be liable for its debts. But the Common 
Law has no means of admitting any kind of legal existence between that 
of a formally constituted corporation and that of an individual human 
being (though the procedure of Courts of Equity can go near it in what 
are caUed representative suits); and for Enghsh jurisprudence the 
firm is only a compendious name for certain persons who carry on busi¬ 
ness, or have authorised one or more of their number to carry it on, 
m such a way that they are jointly entitled to the profits and jointly 
Hable for the debts and losses of the undertaking. For the purpose of 
determining legal rights “ there is no such thing as a firm known to the 
law ” (u), and this is so likewise under this Act (v). It is true that under 
the Code of Civil Procedure, 1908, 0. XXX., as under the English 
Rules of Court (now 0. XLVIII.a), and, we are informed, by statute 

(r) Walker v. Hirsch (1884) 27 Ch. Dir. Itaghumull KkandelwaU. Official Assignee 

(1923) 28 C. W. N. 34; 81 I. C. 17. 

(«) Raghuna-nd/in Nanu v. Hormasjee {t) Partnership Act, s. 4, sub-s. 2. 

Bezonjee (1926) 61 Bom. 342; 100 I. C. («) James L.J., Ex parte Corbett (1880) 

1025; A. I. R, 1927 Bom. 187. Under 14 Ch. Uiv. 122, 126. 
a “ memorandum of co-partnership agree- {v) Seodoyal KJiemlca v. Joharmull 

ment,” the party who was to be “in Jl/awmwl/(1923) 50 Cal. 549, 558; A. 1.R. 
charge of the firm” was to receive a 1924 Cal. 74; 75 I. C. 81 (amendment 
fixed salary and commission on net of title of suit); Brqjo Lai Saha 
profits, but “ got no shares of profit of Banikya v. Budh Nath Pyarilal c5 Co. 
the firm”: held that this meant no (1927) 55 Cal. 551; 105 I. C. 549; 
other share, and he was a partner: A. I. R. 1928 Cal. 148. 
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in many other jurisdictions, actions may be brought by and agamst 
partners in the name of the firm, and even between firms and their 
members ; but this is only a matter of procedure {w>). Partnership 
property, again, is recognised in more than one way, but only as that 
which is “ joint estate ” of all the partners as distinguished from the 
'• separate estate of any of them, not as belonging to a body distinct 
in law from its members. 


Under our normal law (j) there are no prescribed forms for the style 
of a firm, and the liberty of partners to assume any firm-name they 
please is bounded only by the general rules as to goodwill (p. 703, below) 
and trade names (y). A firm-name may be personal or impersonal, 
singular or plural, and need not contain the name of any existing 
partner. The style of one well-known bookselling house in London 
consists simply of the name of the original founder, long since dead. 

“ X. & Co.,” “ X., Y. & Z.,” “ The X. Co.,” “ X. & Son,” “ X.’s Sons ” 
(common in America), “ X. Brothers ” and other varieties, are alike 
usual and allowed. Also there is no general rule to prevent a sole 
continuing member of the firm of X. & Co., from continuing to trade as 
X. & Co., nor indeed to prevent X. or Z., who has never had a partner, 
from trading under the style of X. & Co., provided that he is not thereby 
doing wrong to an existing X. & Co. Most commercial countries not 
under the Common Law have precise regulations in these matters. 
The principle of the Common Law, on the other hand, is to allow great 
latitude in the use of personal names so long as they are not assumed or 
changed for purposes of deception. “ Individuals may carry on 
business under any name and style they may choose to adopt” (z), 
provided they do not adopt a name tending to mislead the public into 
confusing them with others already trading under the same or like 
names. It is not true, on the other hand, that a man has a positive 
and universal right to employ his usual name. As a rule the mere fact 
that a rivals name resembles his own is no reason for restraining him 


(fr) It (l(H‘s not autliorise tlu* use of the 
lirni-nniue so as to make a partner in 
'^nl)stance hotli plaintiti aiul ilefeiulant : 
Mi'lfcr <C- (\). V. Foher Oh. 4-1 

A. 

t-r) The Registration of Rusiness 
Names Act, UUt), extemls only to the 
I iiited Kimjdom and does not limit the 


elioiee of naines. 

(v) In raix' ea^os the eonoealmeut of 
one's iis\ial name may Ih' fraudulent 
(p. 13i!. above). Tliis eouUl hanlly apply 
to a lirm. 

(::) Erie O.d., Maughan v. Sharpe 
(IStU) 17 0. R. N. S. at p. 402; J>ry v. 
Walkrr (1870) 10 Ch. Div. 430, 445. 
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from dealing in the name he has always borne. The Court will not 
interfere merely because the similarity may be an occasion for careless 
people to make mistakes. Lord Justice Knight Bruce said in a cele¬ 
brated judgment: “ All the Queen’s subjects have a right, if they will, 
to manufacture and sell pickles and sauces, and not the less that their 
fathers have done so before them. All the Queen’s subjects have a right 
to sell these articles in their own names, and not the less so that they 
bear the same name as their fathers ” (a). A man has no monopoly in 
his name ; the question of substance is always whether the defendant 
is trying to pass oS his wares as the wares of another, and this must be 
decided according to the evidence in each case. Where fraudulent 
intention is shown, on the other hand, it is not a sufficient answer for the 
defendant to say that the name he is using in business is the name he 
has adopted for all purposes ; freedom of choice does not extend to 
choosing just that name which will enable one to appropriate the 
reputation of another man’s goods (6). The same reasons apply to the 
use of corporate names (c) and firm-names (d), and also to the use of 
distinctive trade names for goods (not to be confused with registered 
trade marks); in this last case a name which, taken alone, is a literally 
true description of the goods sold under it may be rendered fraudulent 
by the manner and circumstances of its use (e). “ A statement which 
is literally true, but which is intended to convey a false impression, has 
something of a faulty ring about it; it is not sterling coin ; it has no 
right to the genuine stamp and impress of truth ” (/). Even a true 
name, personal or other, is not a commodity to be sold and trafficked 
in without regard to the use that may be made of it {g). 

It will be remembered that the number of persons who may form 
an ordinary partnership is limited both in England and in India by the 
Companies Act (see s. 266, p. 730, below). These provisions supersede 


(а) Burgess v. (1853) 3 D. M. & 

G. 896, 903; see also the judgment of 
Turner L.J. at p. 905 (98 R. R. 350, 354, 
355), 

(б) Pinei Cie. v. Maison Louis Pinet 
[1898] 1 Ch. 179. 

(c) Saunders v. Sun Life Assurance 
Co. of Canada [1894] 1 Ch. 537. 

{d) Turton v. Turton (1889) 42 Ch. Div. 
128, really a very plain case ; see per 


Lord Macnaghten [1896] A. C. at p. 220. 

(e) Montgomery v. Thompsoji [1891] 
A. C. 217 ; Beddaway v. Banham [1896] 
A. C. 199. 

(/) Lord Macnaghten [1896] A. C. at 
p. 219. 

(y) Fine Cotton Spinners\ e/c., Associa¬ 
tion V. Harwood^ Cash ct- Co. [1907] 2 Ch. 
184. 


S. 239. 
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S, 239. the question, speculative and antiquarian even in England, whether it 

is an offence to assume to act as a corporation (h). 

Joint Hindu family firm.—The case of joint ownership in a trading 
business created through the operation of Hindu law between the 
members of an undivided Hindu family must be distinguished from 
that of an ordinary partnership arising out of contract (i). The rights 
and liabilities of the coparceners in the former case cannot be deter¬ 
mined by exclusive reference to this Act, but must be considered also 
with regard to the general rules of Hindu law which regulate the trans¬ 
actions of united families. According to those rules, the death of one 
of the coparceners does not dissolve the family partnership ; nor, as a 
rule, can one of the coparceners, when severing his connection with the 
business, ask for an account of past profits and losses (j). Further, the 
managing member of the family can pledge the credit or property of the 
family for the ordinary purposes of that business {k ); but the other 
coparceners arc liable to the extent of their interest in the family 
property only, unless the contract relied on, though purporting to have 
been entered into by the manager only, is in reality one to which the 
other coparceners arc actual contracting parties or one which they have 
subsequently ratified (1), And though a trade, like other property, is 
descendible amongst Hindus, it docs not follow that a Hindu infant, 
who by birth or inheritance becomes entitled to an interest in a joint 
family business, becomes at the same time a member of the trading firm, 
so as to require him to join as a plaintiff in suits on dealings and trans¬ 
actions with the adult members of the family carrying on the family 
business (ya). In the case, however, of a partnership composed of 
certain individual members of a joint Hindu family and others who are 


{h) Stv I’olloi-k, Di'jost of Purtnorship, 
liMh ('(!., 1^7. 

(/) No such joint family business is 
knoAvn to ^lahomedan law : Solema liibi 
V. Ilofez Mahammad Iloftscin (1027) 54 
Cal. 087 ; 104 I. C. 803 ; A. I. U. 1027 

Cal. 830. 

(j) i>(nnalhh<u v. Someshror (1880) 5 
Rom. 38. 

{k) Jkmolo V. Mofutii (1880) 5 Cal. 702 ; 
Jiainlal 77iuAi//\s'n/uo.' v. JAikhniichaml 

1 R. H. npp. H. There 
is no siicli implieil power to plodije family 


property for embarking on an entirely 
new busiiu\ss: Morrison v. JVrscAoy/c 
(1001) OC. W. N. 420. 

{/) Chohtnunjya v. Varadayya (1898) 
22 Mad. 100 ; Bishambhar Naih v. Sheo 
yarain (1000) 20 All. 100; Btshambhar 
yath V. Fatih Lot (1000) 29 All. 176; 
Samatbhai v. Somcshirtr (1880) 5 Bom. 38. 

(wf) Ltttchmaucn v. Prokasa (1899) 
20 Cal. 340 ; I'odiVn/ LMlubhai v. Shah 
Khushal Daljxitram (1003) 27 Bom. 157; 
Official Assignee of Madras v. Palaniappa 
Chetty (1018) 41 Mad. 824 ; 49 1. C. 220. 
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strangers to the family, the relations of the parties are governed by the 
provisions of this Act, and not by any rules governing a joint Hindu 
family {n). The fact that the manager of a joint Hindu family has 
entered into a contract of partnership does not make other members of 
the family members of the partnership (o). 


240,—A loan to a person engaged or about to engage in 

Lender not a trade or Undertaking, upon a contract 

vancing money for ^vith such. pcTson that the lender shall receive 
share of profits. interest at a rate varying with the profits, 

or that he shall receive a share of the profits, does not, of 

itself, constitute the lender a partner, or render him respon¬ 
sible as such (_p). 

Sections 240 to 244 superseded a special Act XV of 1866, which 
reproduced, with one addition (now s, 241) (j), the provisions of the 
English Act, 28 & 29 Viet., c. 86, often called BovilTs Act. This Act 
was superseded and repealed by s. 2, sub-s. 3, of the Partnership Act, 
1890. It was the somewhat illogical result of the desire expressed by 
a considerable number of business men for the introduction of the 
system of “ commandite ’’ partnership which has long been familiar on 
the continent of Europe. That is a system of true limited partnership 
in which one or more active members are liable without limit as ordinary 
partners, but the others are liable only to the extent of the capital they 
respectively contribute or undertake to contribute. Later it was 
supposed that the facility of forming limited companies had made 
limited partnership unnecessary; but the demand was renewed 
(Boviirs Act being satisfactory neither in substance nor in form), and 
a Limited Partnerships Act (7 Ed. 7, c. 24) was passed in 1907. There 


(n) See Anani Bam v. Channu Lai 
(1903) 25 All. 378. 

(o) Qangayya v. VenJeaiaramiah (1918) 
41 Mad. 454; 43 I. C. 9; Kkaridhar^ 
Kapra Co.y Ltd, v. Baya Kishan (1921) 
43 All. 116; 58 I. C. 765; Harnamdas 
V. Mayadas Lakhnuchand (1925) 87 I. C. 
905; A. I. R. 1925 Sind. 310; Mirza 
Mai V. Bamesha}\ All. L. J. (1929) 641 ; 
118 I. C. 145 ; A. I. R. 1929 All. 536. 

{p) Persons depositing money with a 


“ Lalhai firm” in Madras appear to 
be within this section : Be Abdul Bahi- 
man Sahib <£• Co. (1926) 51 Mad. 308 ; 112 
I. C. 486; A. I. R. 1928 Mad. 890 
(decided on English case-law without 
reference to either Indian or English 
legislation, but it comes out right). 

{q) This does not answer to anything 
in the English Act; the note in Whitley 
Stokes’ Anglo-Indian Codes, i. 648, is 
therefore not quite accurate. 
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is not much to be said about its operation. The “ private companies 
recognised by the Companies Act, 1929, s. 26, are found in practice 
more useful; but this does not concern us here. 

It is now well understood, though at the time it was not, that these 
enactments really added nothing in principle to the law settled by the 
decision of the House of Lords in Cox v. Hickman (pp. 672, 673, above). 
Since that decision, apart from any legislation, “ it is not longer right 
to infer either partnership or agency from the mere fact that one person 
shares the profits of another ” (?*), That fact is relevant, but not 
decisive, and not to be taken by itself as if it raised a special presump¬ 
tion and laid the burden of proof on the party denying a partnership. 
All the facts must be considered together (r). The mere fact that 
parties call themselves partners in a writing embodying the agreement 
between them does not constitute “ partnership within the meaning 
of s. 239, if the true relation be that of creditor and debtor ( 5 ). On the 
other hand, an agreement which purports to be by way of loan and 
security may be in reality one of partnership, and will be given effect 
to as such ; “ for the law, in cases of this kind, will look at the body and 
substance of the arrangements, and fasten responsibility on the parties 
according to their true and real character ” (0- This principle was 
applied in an English case where the agreement with the so-called lender 
gave him many of the powers of a partner, and the loan was not repay¬ 
able till the expiration of the partnership admitted to exist between the 
debtors. The lender was held to be liable as a partner for their debts («), 
Tlic same result followed wliere, in addition to similar incidents, the 
capital of the business consisted wholly of the sum described as a 
loan (v). 


241.-- In the absence of any contract to the contrary, 

Property loft in property left by a retiring partner, or the 

business by rctir- . or ’ 

ing partner, or representative of a deceased partner, to be 

deceased partner's i • i i • • ^ . 

representative. uscd 111 tlie busiiicss is to be Considered a loan 
within the meaning of the last preceding* section. 


(r) Uatlch/ v. Consolithled linnh (ISSS) 

38 Cli. Div. 2118. per Lindley E.J. at 

p. 258, per Cotton I..J. at p. 250 ; Porkr 

V. 7/irc//(l905) IOC. W, N. 'MX 

(•^) See Jihnggu Lnl v. Pc Gruiithcr 
(1881)4 All. 74. 


(0 MoUu\\ March li' Co. v. Court of 
Wards (1872) 10 B. L. U. 312, 323. 

(») Pookyy. /)n(’fr(lS76)5Ch.D.45S. 
(r) Kx parte Dethasse (1878) 7 Clu Div, 
511. 
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There is nothing verbally resembling this section in the repealed 
English “ Act to amend the law of partnership ” of 1865, nor has it 
been adopted in the Partnership Act, 1890 ; but under that Act the 
case is covered by the general words of s. 2, sub-s. 3, which only declare 
the effect of Cox v. Hichman (pp. 672, 673, above). In a good many 
cases under this section the facts vould also fall under s. 243, which see. 

The case of a retired or deceased partner’s share being left in the 
business without any final settlement of accounts is not expressly 
dealt with here or in any other section of the Act. If, while it so 
remains, the partnership is dissolved, the English rule (P.A. s. 42) is 
followed, whereby the outgoing partner or his estate may elect between 
the profits found to be attributable to the use of his share since dis¬ 
solution and interest on the amount of the share {w). 

242.—No contract for the remuneration of a servant 

Servant or agent agent of any person, engaged in any trade 

swr^f^trofits undertaking, by a share of the profits of 

not a partner. such trade or Undertaking shall, of itself, 

render such servant or agent responsible as a partner therein, 
nor give him the rights of a partner. 

An agreement to give the gomasta of a firm a specified share of 
profits in lieu of salary does not constitute him a partner; and such 
was the practice and understanding before the Act (x). The principle 
has been explained, and English authorities referred to, under s. 239. 

243.—No person, being a widow or child of a deceased 

Widow or child ^ trader, and receiving, by way of 

of deceased part- annuity, a proportion of the profits made by 

ner receiving an- i . j • i, • i. • i. n t_ 

nuity out of profits sucli trader in his business, shall, by reason 

not a partner. ■, - • j i i i 

only ot such receipt, be deemed to be a 
partner of such trader, or be subject to any liabilities incurred 
})y him (y). 


{w) Ramakrishna Ayyar v. Muthusami 
Ayyar (1928) 52 Mad. 672 ; 121 I. C. 609. 
Election need not be made until accounts 
are taken and the share of profits ascer¬ 
tained. 


(j:) Ramdoyal v. Jinimenjoy (1887) 14 
Cal. 791 (no dispute on this point). 

(y) Radhakishendas v. Gangabai\ 103 
f. C. 172 ; A. T. R. 1927 Sind 218. 


Ss. 

241-243. 
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244.—No person receiving, by Avay of annuity or otlier- 
Person receiving wisc, a portion of the profits of any business, 
^of ^Jood- Consideration of the sale by him of the 
wii! not a partner, goodwill of such busiiiess, shall, by reason only 

of such receipt, be deemed to be a partner of the person 
carrying on such business, or be subject to his liabilities. 


There do not seem to be any reported Indian decisions on this 
or the preceding section. We have nothing to add to the general 
explanation in the commentary on s. 239. 


245.—A person who has, by words spoken or Avritten 

Responsibility 01 by liis conduct, led another to believe that 
aL^h^rTo beiiev? partner in a particular firm, is respon- 

Inm a partner. fixm, 

“ Holding out,”—This is the rule of liability by “ holding out,” 
more fully stated in s. 14 of the English Act. The present section 
omits to say that the other party must in fact have given credit to 
the firm in the belief, induced by the express or tacit representation 
of the supposed partner, that he is a member of the firm. But the 
omission, if inelegant, is harmless, for without such facts there is no 
ground for holding any one responsible. Any representation of this 
kind “ can only conclude the defendants with respect to those who have 
altered their condition on the faith of its being true ” (s). In fact, 
this kind of liability is neither more nor less than a special application 
of the principle of estoppel (a). The language of the following section 
is more explicit. 

As long ago as 1829 the rule was laid down incidentally by a great 
master of our law. Parke J, said that if in the case then before the 
Court it could have been proved that the defendant had held himself 
out to be a partner, not ‘ to the world ’—for that is a loose expression— 


(:) Qtiarman v. JiiimcU (1810) 0 M. & 

W. at ]). 501); 55 R. It. at p. 725, per 
I'arke H. 

(^i) Evitk'iu'o Aft I of 1872, s. 115: 
“ When one person bus by his deelaration, 
net, or omission, intentionally caused or 
permitted anotlier person to believe a 
thing to 1)0 true, ami to aet upon sueli 


belief, neither ho nor his representativo 
shall be allowed, in any suit or proceeding 
between Inmself and such person or his 
ropresontntive, to deny the truth of that 
thing.” And sco Sarat Chandra Dey v. 
Gojxil Chandra Laha (1892) 20 Cal. 296; 
L. R. 19 I. A. 203, Avhieh is the leading 
case on the subject. 
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but to the plaintiff himself, or under such circumstances of publicity as 
to satisfy a jury that the plaintiff knew of it and believed him to be a 
partner, he would be liable to the plaintiff in all transactions in which he 
engaged and gave credit to the defendant upon the faith of his being 
such partner. The defendant would be bound by an indirect represen¬ 
tation to the plaintiff, arising from his conduct, as much as if he had 
stated to him directly and in express terms that he was a partner, and 
the plaintiff had acted upon that statement ” (6). 

Nearly half a century later the doctrine was more concisely stated 
in the course of the judgment delivered in a leading case before the 
Judicial Committee which we have already cited on s. 239 :_ 

Where a man holds himself out as a partner, or allows others 

to do it . . . he is then properly estopped from denying the character 

he has assmned, and upon the faith of which creditors may be presumed 

to have acted. A man so acting may be rightly held liable as a partner 
by estoppel (c). 

No evidence of intention or knowledge of the consequences of 
his acts and conduct is necessary to make the apparent parties 
liable ” (d). 

Proof of holding out.” —Observe that under this section, with 
which the extract just given appears to agree, the creditor need not 
prove specifically that he gave credit to the firm on the faith of a certain 
person being a partner in it. Giving credit to a firm is the same thing 
as giving credit to all and each of the persons believed by the creditor 
to be its members. In England neither judicial authority nor legisla¬ 
tion (e) seems to go quite so far. It is question of fact in each case 
whether credit was given on the faith of the representation. But, when 
the representation and the creditor’s knowledge of it are proved, the 
remaining inference is so easily drawn that the results will almost always 
be the same. As the liability depends on estoppel and not on any 
contract between the apparent partners, it is immaterial what the 
agreement between them, if any, may really be. 

An estoppel of this kind (or of any kind) cannot result from the 
mere imauthorised act of a third person, such as the exhibition by a 


(6) Dickinson v. VaJpy^ 10 B. & C. 128, 
140; 34 R. R. 348, 355. 

(c) MollwOy March Co. y. Court of 
Wards^ L. R. 4 P. C. at p. 435. 


{d) Porter v. Incell (1905) 10 C. W. N. 
313, 320. 

{e) Partnership Act, s. 14. 


S. 245. 
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secretary of a list of intending shareholders. “ The holding one’s self 
out to the world as a partner, as contradistinguished from the actual 
relation of partnership, imports at least the voluntary act of the party 
so holding himself out. It implies the lending of his name to the 
partnership, and is altogether incompatible with the want of knowledge 
that his name has been so used ” (/). On the other hand, there need 
not be any direct communication between the creditor and the apparent 
partner, and the latter need not be mentioned by name if he is suffi¬ 
ciently identified by description as one of the parties interested, or the 
like ig). 

It will not be overlooked that facts capable of being used to 
establish a case of liability under this or the next following section will 
often be relevant to show that a partnership really did exist; and, as 
the Evidence Act declares (/i), when persons are shown to have acted 
as partners, the burden of proof is on those who say they were not 
partners. This is not estoppel, but a matter of common-sense inference. 

The estates of insolvent persons who were ostensible partners may 
have to be administered in bankruptcy as if they had been real 
partners (i). 


246. Any one consenting to allow himself to be repre- 
Liabiiity of per- seiitcd US a partner is liable, as such, to third 

son permitting 

himself to be re- persous wlio, Oil tlic faith thereof, give credit 

presented ^ ^ 

partner. to the partncrsliip. 


Holding out by acquiescence,—This would seem on principle to be 
a ])art.icular case of leading another person to believe that one is a 
partner ; but the liability is declared in different terms from those 
used in the foregoing section, and apparently wdth the intention of 
making a presumption in favour of the creditor in one case and not in 
the other (see on s. 215, p. 682, above). There is nothing to show how 
mucli more than passive assent is signified by the “ consenting ” of this 
section ; and the same remark applies to the corresponding words 
“ knowingly suffers ” of the English Act, s. 11. It can hardly be the 
law that, if A, hears a rej)ort that Z. is representing him as a partner in 


if) Fox V. ('liftoti {lS;iO) (J liing. 77ti. 

VM ; :n K. r.i'), 

iO) Martjfn v. (init/ (iStiit) U C. H, 
N. iS. 821 : l;r. R. R. <>05. 


{h) I of 1S71\ s. 109. 

(/) Kx }nirte Hagman (1878) 8 Ch. 
I>iv. II. 


« 
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s 


X. & Co., he becomes bound at his joeril to notify to the world that he is 
not. But there is an amount of silence, in the face of known persistent 
representations made to persons likely to be misled, which may be good 
evidence of consent. All that can be said in general terms is that 
prudent men will rather use a little abundant caution in due season than 
nm the risk of much more trouble at a later time. 

In practice questions of this kind are suggested mainly by the 
case of a deceased or retired member’s name being continued in the 
firm. Since our law does not in any way require the style of a firm to 
correspond with the names of actual partners (pp. G75, 676, above), the 
presence of a given name is of itself no representation that any person 
bearing that name is in fact a partner. It is accordingly well settled 
that the continuance of a deceased partner’s name will not make his 



a living retired partner may be exposed to risk in this way, that cus¬ 


tomers of the firm who have no notice of his retirement by a change 
of style or otherwise may go on dealing with the firm on the faith of 
his being a member (see s. 264, p. 722, below, and s. 36 of the English 
Act). Therefore it is prudent and usual to notify customers of changes 
in the constitution of the firm. No creditor, however, can hold a 
retired partner liable whom he did not know to be a partner before the 
change in the firm, and who had ceased to be a partner in fact when the 
credit was given. Thus a “ dormant partner,” i.e., one not generally 
known to be such, “ may retire from a firm without giving notice to the 
world ” (i-). 

Strictly speaking, it seems that in the case of a retiilng partner 
the representation that he is still a member of the firm is not made by 
others and consented to by him, but is his own ; for, much oftener than 
not, credit given on the faith of his being a partner is so given not 
because the other partners say anything, but because he has said 
nothing. Indeed, the presence of a particular name in the firm has 
very little to do with the matter, save so far as the disappearance of a 
personal name may be a warning that some member of that name has 
died or retired. A retired member of a firm with an impersonal name 
might be liable to a customer who had known him to be a member (1). 


ij) See Partnership Act, 1890, ss. 14 (2), 
36 (3). 

(X') Heath v. Sansom (1832) 4 B. & Afl. 


172, 177 ; 38 R. R. 237, 242. 

(/) See Carter v. Whalhij (1830) 1 B. & 
Ad. II ; 35 R. R. l!)f), M hore the firm Avas 


S. 246. 
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246,247. criticism may be justly founded on the foregoing remarks ; but it seems 

a matter of form rather than of substance. 

Not applicable to torts.—The doctrine of ‘‘ holding out ” does not 
apply to liability for civil wrongs, as it rests entirely on credit having 
been given to the person whom it is sought to make liable. One man 
is not answerable for another*s wrongful acts merely because that other 
might be supposed to be his servant. Ostensible employment, if one 
may use the term, is material only so far as it tends to prove real 
employment (m). 

Estoppel distinct in kind from actual authority.—It is of some 
importance to observe that the liability of a former partner to creditors 
who have not notice of his retirement rests wholly upon the apparent 
continuing authority of the other partners to bind him by their acts. 
The principle is “ that where a person has given authority to another 
(it is not peculiar to partnership), the authority being such as would 
apparently continue, he is bound to those who act upon the faith of that 
authority, though he has revoked it, unless he has given the proper 
notice of the revocation ” («). Hence the liability, being by estoppel, 
is quite different from that of the actual partners, and the ex-partner 
is not a joint debtor with them. The creditor may be entitled to sue 
at his choice the members of the old or the members of the new firm. 
He cannot sue them all together (o). 


247.—A person who is under the age of majority 


Elinor partner 
not personally 
liable, but his 
share is. 


according to the law to which he is subject 
may be admitted to the benefits of partner¬ 
ship, but cannot be made personally liable for 


any obligation of the firm ; but the share of such minor 


in the property of the firm is liable for the obligations of the 
firm. 


English law different as to minor partners.— This section looks very 
nuicli as if the draftsman, either forgetting s. 11 or taking that view 

" the l>la.s Mndoo Colliery Co.” Proof (h) Lonl niackbum. Scarf v. Jarditie 

of ■■ lioldins out ” is, no doubt, less easy (18S2) 7 App. Cas. :!4o. 35(i. 

Ill such a case ; and in this case it failed. (o) 76. 

(m) Smilh V. Hailnj [181)1]Q. B. 403. 
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of it which IS now overruled by the Judicial Committee, but which was 


certainly plausible, had aimed at expressing the substance of English 
law. By the common law an infant may be a partner, though he cannot 
be sued for partnership debts while an infant, and the obligations con¬ 
tracted by him in the partnership, like any other contracts of an infant, 
are voidable at his election on attaining full age (^), and he cannot claim 
to share profits without submitting to a profit and loss account like any 
other partner, still less claim a return of, or in respect of, his share before 


there is a divisible surplus (which seems to be what the last clause of 
the present section indicates). But we Icnow from s. 11, as now 
understood, that in British India a minor cannot make any contract at 
all, and therefore cannot really be a partner {pp ). He may be admitted 
to the benefits of partnership,” but can he sue the other partners for 
an account or otherwise, and, if so, on what ground ? Not on a con¬ 
tract, at all events {q). The material point, however, is that his share 
in the firm’s property is subject to the firm s debts (r). 

Creditors, on the other hand, are more favoured by the next 
following section than under English law. 

It is perhaps not a very apt use of language to speak of a partner’s 


share as being liable when it is meant that his claims on the partnership 
funds are subject to prior claims, and that in certain events there may 
be no share at all. A partner’s share, like that of a shareholder in a 
company, who is in fact a special kind of partner, is not a piece of 
tangible property or a specific fund. It is a mere personal right to 
claim a certain proportion of the divisible income, and ultimately to 
reclaim a certain proportion of capital, at the proper times, if and 
whenever it is foimd that there is any profit to divide and any surplus 
assets to distribute (rr). This, however, is one of the matters in which 


{%>) Goode V. Harrison (1821) 3 B. & 
Ad. 147, 157 ; 24 R. R. 307, 314. 

{PP) Sanyasi Charan Mandal v. 
KrishTiadhan Banerji (1922) L. R. 49 
I. A. 108 ; 49 Cal. 560; 67 I. C. 124. 

{g) Still less can a minor’s guardian 
enter into a partnership on his behalf and 
bind his share : A. Khorasany v. C. Acha 
(1928) 6 Ran. 198; 110 1. C. 349; 
A.I. R. 1928Rang. 160 (Moslemwidow); 
Inspector Singh v. Kharah Singh (1928) 50 
All. 776; 26A11.L. J.577; 112 I. C. 881; 


A. I. R. 1928 All. 403 (Hindu father); 
Cp. Rattan Chand v. Ram Kishan Murarji 
(1928) 26 All. L. J. 777 ; 114 I. C. 743 ; 
A. I. R. 1928 All. 447. 

(r) Cp. Jafferali Bhaloo Lakha v. Stan¬ 
dard Bank of S. Africa^ 107 I. C. 453; 
A. I. R. 1928 P. C. 135 (appeal from 
E. Africa; identical enactment in Zanzi¬ 
bar). 

(rr) See In the goods of Sir A. A. D. 
Sassoon (1897) 21 Bom. 673, 678—679. 


S. 247. 
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inaccurate usan;e has been very common, and perhaps it is past criticism. 
As regards the word “ share ” used in this section it has been held 
by the Judicial Committee that it is no mrre thru a right to par¬ 
ticipate in the property of the firm after its obligations have been 
satisfied {rrr). The legal title or interest in partnership property 
will, as a rule, be found to be in the partners jointly; but that is 
quite another matter. 


Hindu minor’s ancestral trade.—There is no difference in principle 
between the nature of the liability of an infant admitted by agreement 
into a partnership business and that of one on whose behalf an ancestral 
trade is carried on by his guardian. A minor Hindu, therefore, on 
whose behalf such a trade is carried on, is not personally liable for the 
debts incurred in such trade, but his share therein is alone liable (s). 


248.—A person who has been admitted to the benefit 

^ of partnership luider the age of majority 

minor partner on becomes, on attaining that age, liable for all 

attaining majority. , i i ,i j. i • • 

obligations incurred by the partnership since 
lie was so admitted, unless he gives public notice, within a 
reasonable time, of his repudiation of the partnership. 

In England an infant partner who continues to act as a member 
of the firm after his full age, or, having acted as such during his 
minority, does not disclaim, is answerable for debts of the firm con¬ 
tracted since his majority, because lie is at least an ostensible partner. 
But lie is not conclusively held to ratify obligations contracted during 
his minority (/). The present section, by including such obligations, 
lias distinctly enlarged the creditor's rights. As regards a joint Hindu 
family firm it has been held that a member of the family on attaining 
majority does not necessarily become personally liable for debts con¬ 
tracted in the joint family business during his minority (w). 


(rrr) Sanyasi Cluiran Mamhil \\ 
Kri'thnadhan Jitnurji (10:^-) L. U. 4a 
I. A. lOS; 49 Cal. MiO; 07 1. C. 124. 

(a) Joyk'isfo V, XiKyauiiud (IS7S) a Cal. 
7:iS ; Jiatiiyaiiah v. Foolihai (1S90) 20 
Uom. 707, 777, 778 ; OVn/ v. Jmiiioh'I 
Walker (I9ia) 40 Cal. 52a; Sauya.d 
i'harau Mainlal v. Asutosh dhoM' M915) 
42 ('al. 225: Klutra Mohan v. Mi^hi 
Kumar (1917) 22 C. W. 4S8 ; 45 I. C. 


007; Sankyi Krishna v. The Bank of 
Jiurma (1912) 35 Miul. 092 ; 11 I. C, 79; 
Karain Das v. ItalU BriMhers (1915) P«nj. 
1?(V. no. 01, p. 270; 31 I, C. 45. 

(0 (liHxk V. Harrison (1821) 3 B, Ad. 
147. 157 : 24 R. R. 307, 314. 

(h) Official Assignee of Madras v. 

Chrtty (1918) 41 Mad. 824; 
49 T. C. 220. 
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We have not to consider here the position of an infant shareholder 

in an incorporated company ; but the case is expressly covered by the 

Transfer of Property Act, 1882, s. 127, whereby an “ onerous gift to ” 

a “ disqualified person ” must be retained after full age, etc., with the 
burden, if at all (u). 


249.—Every partner is liable for all debts and obliga- 

Partner's liabi- incurred while he is a partner in the 

partnership*"^® course of business by or on behalf of 

the partnership ; but a person who is admitted 
as a partner into an existing firm does not thereby become 
liable to the creditors of such firm for anything done before 
he became a partner. 


Nature of partnership liabilities. —The first branch of this section 
represents what was supposed to be the rule of equity in England 
before the House of Lords decided, in 1879, that a partner during his 
lifetime is not severally liable for debts of the firm, but only jointly 
with the other partners (w), though a deceased partner’s estate can be 
made severally liable, and liability for wrong or fraud committed in 
the course of partnership business is also joint and several (P. A. s. 12). 
These peculiarities of English law do not concern us here. The second 
branch is in itself elementary ; but arrangements for transferring debts 
from the members of an old firm to a new firm are not uncommon, and, 
if assented to by the old creditors, may constitute a complete novation. 
Where the business is carried on continuously, the creditors knowing 
of the change, both the assumption of the existing debts by the new 
partners and the assent of the creditors to accept them as debtors and 
to discharge the retiring partners will be rather easily inferred (x). 
But an agreement between the old partners and an incoming partner 
that he shall be liable for existing debts does not of itself make him 
liable to existing creditors of the firm (y). Mere continuance, in an 
existing transaction or account, of the usual course of business with the 


(t>) Fazulbhoy v. The Credit Bank of 27, 40, 44. 

India {\Q\4) 16 Bom. L. K. 730; 27 I. C. (y) Btissa Engineering Works v. Kanara 
335. Transport Co. (1926) 41 Mad. 930; 98 

{w) Kendall v. HamiUon, 4 App. Ca. I. C. 257; A. I. R. 1926 Mad. 1138 (ele- 
504; P. A. s. 9. mentary in England). 

{x) Rolfe V. Flower (1866) L. R. 1 P. C. 

i.O. 


Ss. 

248,249. 
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249, 250. novation (z). There must be a distinct new transaction amountmg to 

a new contract with the siu’viving or remaining members of the firm (a). 

Section 17 of the English Act deals more explicitly with this 
matter; and see more as to assimiing liability by novation in the 
commentary on s. 62, p. 317, above, where several of the cases cited 
relate to a change in the members of a partnership, though there is 
nothing peculiar to the contract of partnership in the principle applied. 

The obligations for which a partner is liable under the first branch 
of the present section include whatever is incidental to an entire 
contract which he authorised, expressly or in the usual course of 
business, while he was still in the firm. A retainer given on behalf of a 
firm to a solicitor forms one continuing contract for the conduct of the 
action ; and a partner, known or unknown to the solicitor, who leaves 
the firm while the action is pending, is liable for the costs incurred 
under the retainer after as well as before his retirement (6). This is 
the case of actual, not ostensible, continuing authority, and has nothing 
to do with estoppel, and therefore the creditor’s knowledge or belief 
as to the members of the firm is immaterial. 

Though a contract may be entered into by one partner in his 
own name only, his co-partner will be liable to be sued on the con¬ 
tract, though not known to the other party at the date of the contract 
to be a jiartncr, if the contract was in fact signed by the partner as agent 
of the firm (c), and oral evidence is admissible to show that the contract 
was so signed (d). The reason of the leading case is general and applies 
to all undisclosed principals. 


250.- “Every partner is liable to make compensation to 

rartner’s liai.i- tliird pcrsoiis ill rcspect of loss or damage 

Eegi'cro.ma»a tlie neglect or fraud of any 

of co partner. partner in the niiinagement of the business of 

the firm. 


(:) Jle Haul [ISdltl .‘i Ch. 42ti (fivsh 
dopo.sit noli' takt'U f(»r balance after 
drawing on (b'posit arrount). 

bO Jie Haul (Xo. 2) (ISIMJ 2 Cb. 2;U) 
(transfer from eurront to deposit account). 

{0) Ciu(r! V. licrliu |ISi»7] 2 t^). U. 3tUl, 
C. A. 


(»•) Jit'ckham V. Hmkx (1S41) 0 M. A . 
7‘»: bOK. R. b7S. 

((/) Vtukiifasubhiah Chilly v. Gorin- 
thnajuhi A*u(7h (lOOS) lU Mad, 45. This 
view is qiiito consistent with the provi¬ 
sions of ss. 1*1 and 92 of the Indto 
I'vitlence Act, for what those sections 
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Ground of liability; usage of firm, how material.—The principle 

of this section is a branch of the universal rule that every one must 
answer for the acts and defaults of his servants or agents in the course 
of their employment. For the general illustration of this rule the 
text-books on the Law of Torts may be consulted. As regards the 


application of it now before us, the chief difficulty that occurs in practice 
is that of Icnowing whether the neglect or fraud of a partner really took 
place “ in the management of the business of the firm,” or was only his 
own particular wrong, for which his position in the firm gave liim an 
opportunity (e). Where the default consists, as it usually does, in the 
misappropriation of money which a customer or client was minded to 
entrust to the firm, it is material to consider whether it ever came into 
the firm s custody , for in this case the firm is liable for misappropria¬ 
tion by a partner, whether he was the partner originally trusted or not, 
and whether he acted in the exercise of apparently regular authority or 
not (P. A. s. 11), Further the question whether a partner was acting 
on behalf or with the ostensible authority of the firm can seldom be 
answered except by reference to the expectations created either by the 
special usage of that firm, or by what is usual in that kind of business 
generally. Depositing securities with a banker for safe custody will 
make his firm responsible for a misappropriation of them ; but putting 
money in the hands of one member of a banking firm to be invested at 
his discretion will not; for the former transaction is within the scope 
of what bankers in England habitually do for their customers, the latter 
is outside it (/). Similar distinctions hold where solicitors are employed 
in money matters. Receipt of money with instructions to invest it in 
a specific manner binds the firm, as being in the ordinary way of 
solicitors* business {g), but if the instructions are general to invest at 
the solicitor’s discretion, it does not {h). But a particular firm may 
widen its responsibility by habitually undertaking particular kinds of 
business for its clients (i). 


exclude is admission of oral evidence to 
alter or add to the “ terms of a contract,*’ 
and the question who the contracting 
parties are is not a “ term ” of a contract. 

(e) See Mtinshi Basiruddin JMullick v. 
Surja Kumar Naik (1908) 12 C. W. N. 
716, at p. 719. 

(/) Contrast Clayion^s Case (1816) 1 
Mer. 572,579; 15 R. R. 161, with Bishop 


V. Countess of Jersey (1854) 2 Drew. 143 ; 
100 R. R. 51. 

{g) Blair v, Bromley (1847) 2 Ph. 354; 
71 R. R. 213. 

{h) Harman v. Johnson (1853) 2 E. & B. 
61 ; 95 R. R. 429. 

(i) Rhodes v. Monies [1895] 1 Ch. 236, 

C. A. 


s. 250. 


44—2 
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S. 250. A firm may also be liable for money wbicb bas come into its funds 

by the irregular or fraudulent act of either a partner (j) or an agent who 
is not a partner (k), and this whether the act was in the ordinary course 
of business or not, at all events if the partners knew or might have 
known of the payment and its source. But this does not really depend 
on anything specially belonging to the law of partnership. 

This section does not in terms cover the case of a partner com¬ 
mitting, in the supposed interest of the firm, a wilful wrong, other than 
fraud, against a third person ; but it cannot be doubted that in such 
a case the firm may be liable under the wider principle mentioned 
above. In a modern English case one of two partners bribed the clerk 
of the plaintiff, who was a competitor of the firm, to disclose certain 
information as to the plaintiff’s operations which as between him and 
his employer was confidential; it was in the course of the firm’s 
business to obtain such information by proper means. Both partners 
were held liable to the plaintiff (i). 

It has been said in the Bombay High Court that a malicious 
prosecution by the managing partner of a firm does not render the 
other members of a firm liable in damages, unless it is shown that the 
firm was in some w'ay or other concerned in the prosecution and had 
instigated it {m). The result in this particular case may well be right, 
on the ground of want of authority, either general or special, and the 
language of the Court may have been appropriate in the cicumstances, 
but it is submitted that this cannot be relied on as a general test. If 
a prosecution was undertaken on behalf of a firm by a member of it (or 
any other agent) liaving general authority to prosecute on behalf of the 
firm in a pro])er case ; if the prosecutor was acting with a view, however 
perverse or erroneous, to the interest of the firm, and not merely for his 
private purposes ; and if the prosecution was in fact malicious in the 
sense of being undertaken without reasonable cause, and in order to 
damage a person obnoxious to the firm rather than to advance justice, 
then, it is conceived, the partners in the firm would be liable, according 

(j) J/ar.s/i V. Keatintj (1S:U) 1 JUni:. 

N. ('. I'JS ; L> (’I. X'. 2.">0. eSi»; ^7 R. R. 

7i), 1(H) ; ilurruck Chaml v. iiobiml IaiI 
hhdry (UHHl) U) \V. N. lOoa (whore ouo 
of two parlnors wlio Uoiilt in piooe i^ooUs 
stolo piooo goods, the property of a mor- 
ohant, and orotliti'd tlio sale procooils to 


tlio linn). 

(k) Reid Y. Riyby «(• Co. [1894] 2 Q. B. 
40. 

(/) llamhjn v. Houston d* Co. [1903] 1 
K. R. 81, C. A. 

(m) Ahmcdbhai v. Fmmji (1903) 28 
Rom. 228. 
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partner’s power to bind co-partners. 

to principle and the English authorities, whether at the time they knew 
anything of the prosecution or not («). 

Wrongful employment of trust property by a trustee in a business 
in which he is a partner is specially dealt with by the Trusts Act, 1882, 
s. 67, with which compare P. A. s. 13. 


251. Each partner who does any act necessary for, or 

to^b^rc7pZt- carrying on the business’ of 

such a partnership as that of which he is a 
member binds his co-partners to the same extent as if he 
were their agent duly appointed for that purpose (o). 

Exception .—If it has been agreed betiveen the partners 
that any restriction shall be placed upon the power of any 
one of them, no act done m contravention of such agreement 
shall bind the firm wdth respect to persons having notice of 
such agreement {p). 

Illustrations. 

(a) A. and B. trade in partnership, A. residing in England, and B. in 
India, A. draws a bill of exchange in the name of the firm. B. has no notice 
of the bill, nor is he at all interested in the transaction. The firm is liable 

on the bill, provided the holder did not know of the circumstances under 
which the bill was drawn. 

(b) A., being one of a firm of solicitors and attorneys, draws a bill of 
exchange in the name of the firm without authority. The other partners are 
not liable on the bill ( 9 ). 

(c) A. and B. carry on business in partnership as bankers. A sum of 
money is received by A. on behalf of the firm. A. does not inform B. of such 
receipt, and afterv'ards A. appropriates the money to his own use. The 
partnership is liable to make good the money. 

(d) A. and B. are partners. A., with the intention of cheating B., goes 
to a shop and purchases articles on behalf of the firm, such as might be used 
in the ordinary course of the partnership business, and converts them to his 


{n) This conclusion seems to follow a 
fortiori from the rule, now settled {Citi- 
zen*s Life Assurance Co. v. Brown [1904] 
A. C. 423), that a corporation may be 
sued for malicious prosecution. 

(o) As to the effect of acknow ledgment 
by a firm within this section, cp. Bengal 
National Bank v. Jatindra Nath Mazum- 
dar (1928) 56 Cal. 556; 121 I. C. 741 
(mainly on Limitation Act). 

(p) There is nothing in Hindu law to 
put the younger of two Hindu brothers 
in partnership in a position (»f .authority 


inferior to the elder’s: Gkulam Mo¬ 
hammad V. Sohna Mai, 101 I. C. 742 ; 
A. I. R. 1927 Lah. 385. Members of a 
joint Hindu family carrying on a business 
are generally in the position of partners 
as regards the customers : Debi Dayal v. 
Baldeo Prasad (1928) 50 All. 982; 111 
L C. 143; A. I. R. 1928 All. 491. 

( 9 ) “ For it is no part of the ordinary 
business of a solicitor to draw, accept, or 
endorse bills of exchange”: Bindley, 
181. 


250, 251. 
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S. 261. own separate use, there being no collusion between him and the seller. The 

hrni is liable for the price of the goods. [Bond v. Gibson (1808) 1 Camp, 
185; 10 R. R. 6C5.] 


Question as to necessity.—This section lays down the general rule 
of the partners’ responsibility for partnership affairs transacted in the 
ordinary course. It is not easy to see why it follows instead of preceding 
a series of sections dealing with various more special and less usual kinds 
of liability. In England the corresponding enactment (P. A. s. 5) more 
boldly says that every partner is an agent of the firm and of his other 
partners; and this may be preferable ; but the result is the same. In 
one respect the powers of a partner arc perhaps extended beyond the 
limits set by the common law. The only necessity which the English 
authorities recognise as conferring authority is the necessity of carrying 
on the business in the usual way. Extraordinary occasions will not 
confer extraordinary power on a partner or manager : “ a power to do 
what is usual does not include a power to do what is unusual, however 
\irgent ” (r), and a firm whose usual course of business did not require 
or include borrowing money has been held “ not liable for money 
borrowed by its agents under extraordinary circumstances, although 
money was absolutely necessary to save the property of the firm from 


ruin ” (s). “ There is no rule of law that an agent may, in a case of 
emergency suddenly arising, raise money and pledge the credit of his 
principals for its repayment ” (/), nor any English authority gmng a 
partner greater power in this behalf than any other agent. But the 
words of the present section “ necessary for . . . carrying on the 
business of such a partnership as that of which he is a member ” may 
be read, and it seems the more natural reading, as including what is 


necessary in the circumstances of the special occasion, and not as 
confined to what is necessary in the usual course of business. It may 
be doubt ful whether this point was really considered by the framers of 
the Act; at all events, it would be desirable, if the Act is ever revised, 


to make it quite clear one way or the other. 


ueneral presumptions of authority in partnership affairs.—^Apart 

fiom the case of extraordinary necessity, which has not often to be 



(r) Liiidli'y, 170, 180, ivpprovoil by 
Xorllul., IicCuiniiiujham <(■ Co. (1887) 30 
Cli. I). 532, 538. 

(■^) lb.; Ifaniai/n€ v. Bourne (1841) 7 


W. 595 ; 50 H. H. 800. 

(/) Aldersou B., 7 M. .V \V. 000 ; 56 
K. K.810. 
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considered, and subject to tbe Exception (of which later), the test of 
an act binding the firm is whether it is usual in that kind of business. 
Particular firms may have their own usages ; but a considerable number 
of rules of common application have become settled in practice. They 
were summed up by Story, and his exposition was approved by the 
Judicial Committee many years ago. 

** The general power of partners in ordinary trading partnerships, 
and the restrictions upon such powers, appear to us to be stated with 
great accuracy by Mr. Justice Story in his treatises on Partnership and 
on Agency, and we willingly adopt his language. In the latter of these 
works (Chap. VI., ss. 124 and 125) the law is thus stated : s. 124. 

‘ Every partner is, in contemplation of law, the general and accredited 
agent of the partnership, or, as it is sometimes expressed, each partner 
is 'prcB'positus negotiis socieUitis, and may, consequently, biud all the 
other partners by his acts in all matters which are within the scope and 
objects of the partnership. Hence, if the partnership be of a general 
commercial nature, he may pledge or sell the partnership property; 
he may buy goods on account of the partnership ; he may borrow 
money, contract debts, and pay debts on account of the partnership ; 
he may draw, make, sign, endorse, accept, transfer, negotiate, and 
procure to be discoimted, promissory notes, bills of exchange, cheques, 
and other negotiable paper in the name and on accoimt of the partner¬ 
ship.’ S. 125. ‘ The restrictions of this implied authority of partners 
to bind the partnership are apparent from what has been already 
stated. Each partner is an agent only in and for the business of the 
firm; and, therefore, his acts beyond that business will not bind the 
firm. Neither will his acts done in violation of his duty to the firm 
bind it when the other party to the transaction is cognisant of, or 
co-operates in, such breach of duty.’ ” 

Their Lordships went on to say :—■ 

‘‘ That, in ordinary trading partnerships, the power of borrowing 
money for partnership pxirposes exists, and that bills or notes given 
by one of the partners in the partnership firm for money so borrowed 
will bind the fixm, is too clear to require any authority ” (w). 

The principles stated above were followed in a Bombay case 
where it was laid down that a firm is a trading firm if its business 
consists in buying and selling ; also that in a trading firm no duty is 


S. 251. 


{u) Bank of Australasia v. Breillat (1847) 6 Moo. P. C. at pp. 193, 194 ; 79 R. R. 53. 
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S, 251. cast on the person advancmg the money to one of the partners to make 

any further inquiries (v). 

In another case James L.J. said :— 

“ Ordinary partnerships are by the law assumed and presumed to 
be based on the mutual trust and confidence of each partner in the skill, 
knowledge, and integrity of every other partner. As between the 
partners and the outside world (whatever may be their private arrange¬ 
ments between themselves), each partner is the unlimited agent of 
every other in every matter which is partnership business, or which he 
represents as partnership business, and not being in its nature beyond 
the scope of the partnership ” (?<?). 

Tliere is no converse ])resumption that the firm is the agent of the 
partners, and, therefore, although payment to one partner is generally a 
good payment to the firm, payment to the firm of a private debt due to 
one partner is not a discharge unless it is shown that the firm had in fact 
authority to receive it (x). 

Subject to the rules or presumptions established for transactions 
of common occurrence, of which examples are given in the illustrations 
to this section, there is no better guidance than Lord Lindley’s state¬ 
ment : “ The question whether a given act can or cannot be said to be 
done in carrying on a business in the way in which it is usually carried 
on must evidently be determined by the nature of the business and by 
the practice of persons engaged in it. E\udence on both of these points 
is therefore necessarily admissible ” (y). 

Admissions by partners.—“ An admission or representation made 
by any partner concerning the partnership affairs, and in the ordinary 
course of its business, is evidence against the firm ” ; P. A. s. 15. This 
is not specified in the Indian Act, but it is an obvious and recognised 
consequence of a partner's general authority in the affairs of the firm. 


(r) Sarcmal Pumtmvhaud v. Kapur- 
rhaui! Piniamchand -IS lU)m. 17(i: 

lir) Rom. L. U. 109:i; 77 I. C. 548 ; A. I. K. 
li)24, lJ(im. *21)0. 

{w) Baird's Case (1870) I.. U. 5 (4i. 
725, 753. Tlio decision was in the wind¬ 
ing' np of an unincorporated j(>int stock 
company (of a type lunv obsolete and 
protiablv extinct) to which tlie priueiple-^ 
of ordinary p:vrtn*Ts)iip \n,.|v Iw'ld not to 


be applicable. 

{X) Powell V. Brodhursl [1001]2Ch. IGO. 
And a lindiug on such questions of pure 
fact is not authority in any other case, 
tliough some I'oporters appears to think 
so, e.g. Mathura Nath v. Sreejukta 
Bagesivari, 10l> T. C. 516; A. I. R. 1028 
Cal. 57; 46 C. L. J. 362. 

(y) IMvtnei'sliip, p. 180. 



AUTHORITY OF PARTNERS. 


697 


As to admissions in general and their effect, see the Evidence Act, I of S. 251. 
1872, ss. 17—23 (z). Authority is not needed to show that a partner’s 
admission is at most evidence against the firm ; it is no more against 

himself (a). Of course a partner cannot increase his authority to bind 
the firm by any statement of his own about it (b). 

Notice to partner. Notice to any habitually acting partner of 
anything relating to partnership affaii-s is generally notice to the firm : 

P. A. s. 16 ; Lmdley, 182 sqq. ; except where that partner is himself 
conunitting or taking part in a fraud upon the firm. It has never been 
decided whether “ notice to a man who afterwards becomes a partner 
is notice to the firm.” Sir G. Jessel thought “ it might be so held ” (c). 

Authority in particular transactions.— The following points as to 

the authority of partners to bind the firm have been decided in the 
Indian High Courts :— 

Acknowledgment of Debt by a Par/ner.—The mere writing or 
signing of an acknowledgment by one partner does not necessarily 
of itself bind his co-partner, unless it can be shown that he had 
authority, express or implied, to do so. According to the Bombay 
and Allahabad decisions, such authority is to be presumed in a going 
mercantile concern as an ordinary rule {d). According to the Madras 
decisions, evidence of authority from the other partners is necessary 
and cannot be presumed (e). After dissolution, however, express 
authority must be proved (/), except, it must be remembered, when 

{z) As to the effect of the Limitation Candy J. referred with approval to 
Act, s. 21, on an acknowledgment made Scott J.’s ruling in Premji v. Dossa^ but 
by one partner, see Mahadeva Iyer v. the Court eventually sent down an issue 
Kayna-Krishna lyer^ 50 Mad. L. J. 67; whether the acknowledgment was or was 
92 I. C, 653; A, I. R. 1926 Mad. 114. not an act necessary for or usually done 
The better opinion is that it does not in carrying on the business of the part- 
invalidate acknowledgments which are nership. 

really in the busmes5of the firm, (e) Vala^itbramayiia v. liamamUhan 

(а) See, if desired, Stead v. Salt, 3 (1909) 32 Mad. 421 ; Shaik Mohideen v. 

Bing, at p. 103 ; 28 R. R. at p. 604. Official Assiyyiee of j[Iadras (1912) 35 Mad. 

(б) Ex parte Agac^e (1792) 2 Cox 312; 142; 11 I. C. 332; K. E. V, Firm v. 

2 R. R. 49. Seeikaratuaswayni (1914) 37 Mad. 146, 

(c) Williamson v. Barbour (1877) 9 152; 21 I. C. 634; Vceranyiav. Veerab- 

Ch. Div. at p. 535. hadrasicami (1918)41 Mad. 427; 45 I. C. 

[d] Premji v. Dossa (1886) 10 Bom. 18. 

358; Dalmkhram v. Kalidas (1902) 26 (/) Rrc/njV v. (1886) 10 Bom. 358 ; 

Bom. 42 ; Gadn Bibi v. Parsotarn (1888) Rajagopala v. Krishnasami (1898) 8 Mai. 

10 All. 418. In Dalsulchratn v. Kalidas. L. J. 261. 


I 
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a partner is exercising the power given by s. 263, p. 719, below (cp. 

P. A. s. 38). See Indian Limitation Act, 1908, s. 21. 

Arbitration .—One partner has no power in the absence of special 
authority to bind the firm by a submission to arbitration (g). 

Bills of Exchaiige.—Every partner in a mercantile or ordinary 
trading partnership is liable upon bills, drawn by a partner in the 
recognised trading business of the firm, for a transaction incident to 
the business of the firm, although such partner’s name does not appear 
upon the face of the instrument {h). 

Lease or Mortgage.—The High Coint of Bombay has held that 
where one partner takes a lease of premises in his own name, though 
on behalf of the partnership, and with the assent of the other partners, 
the latter arc not liable to be sued by the lessor for the rent reserved by 
the lease (i). The decision proceeds on the ground that a lease is not 
a mere contract, but a conveyance by way of demise, and the person 
covenanting to pay the rent is the person to whom the demise is made 
only. The better opinion, however, would seem to be that the other 
partners arc liable for the rent, though their names do not appear on 
the lease, provided the lease was taken for the partnership, and this 
accords with the view of the j\Iadras High Court in a later case (j). 
And it has been held by the Judicial Committee that a mortgage of a 
village wliich was partnership property made by some of the partners 
for the benefit of the firm is binding on a member of the firm though 
not executed by him {k). And likewise the manager of a joint Hindu 
family can bind the other co-partners by a mortgage of family property 
executed in his own name for the purpose of carrying on the family 
business (/). In a j\Iadras case (/n) Wallis J., after referring to that 
case, said, “ If, as held, I think rightly, in that case, a partner in India 
can mortgage partnership property by deposit of title deeds, there is, 

(f/) liam Jilmro.'ic v. Kallii Mai (lSi)9) 

22 All. IS."), followiiii' Knglisli untlioritii's ; 

Daloobhoy Hassam v. Valla Mahonial 
(1890) 1 liom. Ij. K. S28 ; Aruitachcla 
lyah V. Loais Drcyfa.^ <(■ Co. (1927) 107 
I. G. 79:i: A. 1. U. 192S Mail. 107. 

(/() Bamirsvc Dass \. Ohotam Hoosein 
(1870) i:i M. 1. A. :ir>8. 

(0 Jtatjoonallulas v. Morarji (1892) 10 
Bom. 508, (utinij: Walters v. Xortheni Coal 
Miniatf Co. (1855) 5 IV. 0. M. 0. 029 ; 


104 B. U.232. 

(j) Chiunammanuja v. ParfmanaWtt 
(1890) 19 Mad. 471, 470. 

(A*) Juggeeu'aiutas v, (1841) 2 

M. 1. A. 487. 

(/) Bcfuola V. Mohan (ISSO) 5 Ctd. 792. 
Wo purposely abstain from referring to 
English decisions involving tho tech* 
nioalities of English real property law. 

(Hi) AsrtH iCdHi V. *8oni(UMH</artiff» 

(1908) 31 Mad. 200. 
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I think, no good reason why lie should not effect a legal mortgage as S. 251. 

well. The observation of Straight J. in Harrison v. Delhi and London 

Bank (w), that in India the presumption is against the existence of such 

a power, was made in the case of a partnership between Englishmen, 

and I am unable to agree with it, especially as applied to natives of 

India.” This opinion is now confirmed by the Judicial Committee 
as to a managing partner (o). 

A purchaser of immovable property cannot be required to assume 

that one partner is authorised to execute a release or reconveyance 
in the name of the firm (p). 

Exception : restriction of authority.—P. A. s. 8 is all but literally 
identical with this. It is obviously not just that a third person should 
be able to hold the firm liable for an act of one partner which he knew 
to be unauthorised ; and such knowledge is necessarily conveyed by 
notice that the partner’s authority is expressly restricted, in that 
particular, by the partnership agreement. It has been suggested by 
high authority (^) that there may be restrictive agreements among 
partners which are only, so to speak, internal agreements for penalty 
or indemnity to be paid by a partner if he does certain things, but do 
not deprive him of his authority to bind the firm towards third persons 
if nevertheless he does them. It would seem, with great respect, that 
if such an argument is ever urged in practice the Court must consider, 
with regard to the terms or circumstances in the particular case, whether 
there is or is not an agreement restraining the power of the partner 
in question to bind the firm. It is a question of construction for 
which no rule can be laid down beforehand, and which perhaps is not 
very likely to arise. 

Where a partner has neither real nor apparent authority, that is, 
has not authority in fact, and is not known or believed to be a partner 
by the person with whom he deals, his act will not bind the firm 
(P. A. s. 5) (r). This case is not expressly within the words of the 
present exception, but the principle is clear, and we see no reason why 
it should not be applied by Indian Courts on occasion. 

(n) 4 All. 437, 459. I. C. 553; A. I. R. 1925 Bom. 69. 

(o) Jafferali Bhaloo Lakka v. Standard {q) Lindley, 241 sqq. 

Bank of S. Africa (1927) 107 I. C. 453 ; (r) Cp. NicJiolson v. Ricketts (1860) 2 

A. I. R. 1928 P. C. 135. E. & E. 497, 524 ; 119 R. R. 816, 831, 

{p) Hirachand Amersey v. Jayagopal 832; Holme v. Hammond (1872) L. R. 

Oangabishan (1924) 49 Bom. 245, 267; 89 7 Ex. 218, 233. 
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Another case more expressly provided for in the English Act is 
that of a partner purporting to bind the firm in a matter, on the face of 
it, outside the firm’s usual business. P. A. s. 7 enacts that “ where one 
partner pledges the credit of the firm for a purpose apparently not 
connected with the firm’s ordinary course of business, the firm is not 
bound, unless he is in fact specially authorised by the other partners ; 
but this section docs not affect any personal liability incurred by an 
individual partner.” This is really contained in the authorities 
referred to above (pp. 564, 565). The principle is applicable in the case 
(among others) of a partner raising money on the credit of the firm in 
such circumstances that the lender knows the loan to be intended for 
the borrower’s private use and not for partnership purposes. In such a 
case the separate creditor must know that the partner is acting outside 
his normal authority, and therefore he cannot hold the firm liable imless 
there is in fact express authority from the other partners (s). Will 
reasonable belief in the existence of express authority be enough to 
justify the creditor in holding the firm liable ? On principle it would 
seem not, except so far as that belief may have been induced by the 
conduct of all or some of the other partners, in which case those who 
have so acted may well be liable personally, having in effect held out 
the borrowing partner as authorised. But “ the mistaken belief that 
the one partner had that authority ” (to appropriate money coming 
from partnership funds to his private account) “ cannot prejudice the 
right of the other, if the other did nothing to induce such a belief ” (^). 
Similarly an indorsement of a negotiable instrument by one partner in 
the name of the firm, but without authority and for his own private 
purposes, confers no title on an indorsee having notice of the purpose 
and no reason to believe that there is authority (u). 

Generally it must be understood that partners, known or un¬ 
known, arc bound only by what is done on behalf of the firm; even 
if the firm has the use of money borrowed by a partner in his own name, 
this is at most evidence, but not conclusive, to show that the borrowing 
was in fact on account of the firm (y). 


(.S') Kcnda} V. IIVk,/ (1S7I) in Kx. Cli., 

I.. H. 0 Kx. 248, nf ji. 25;!, prv Montague 
Sinitli J. 

{/) IbuL, jK'i- Lusli J., at p. 254. 

(») Oarhud v. Jaromh (1878) L. H. S 


Ex, 21(1, Ex. Ch. 

(r) Ham Chandra Sahn v. Kasem Khan 
(li>23) 2S C. W. N. 824; 81 I. G. 513; 
A. I. R. l‘125C.jd. 20. 
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252.—^Where partners have by contract regulated and 

Annulment of defined, as between themselves, their rights 

partner's ^^rights obligations, such coiitiact caii be annulled 
and obligations, altered only by consent of all of them, 

which consent must either be expressed, or be implied from 
a uniform course of dealing {w). 


IHustralion. 

A., B., and G., intending to enter into partnership, execute written articles 
of agreement, by which it is stipulated that the net profits arising from the 
partnership business shall be equally di\ided between them. Aftenvards 
they carry on the partnership business for many years, A. receiving onc-half 
of the net profits, and the other half being divided equally between B. and C. 
All parties know of and acquiesce in this arrangement. This course of dealing 
supersedes the provision in the articles as to the division of profits. 


Variations by consent. —This is elementary law. Perhaps the last 
few words are the most important. 

Partners, if they please, may, in the course of the partnership, 
daily come to a new arrangement for the purpose of having some 
addition or alteration in the terms on which they carry on business 
provided those additions or alterations be made with the unanimous 
concurrence of all the partners ” (a:). 

Thus a standing practice of the firm as to the mode of valuing 
assets (y) or adjusting profit and loss account (z) is binding until altered 
by consent, whether part of the original agreement or not. 

253.—In the absence of any contract to the contrary 
^ Rules determiu- the relations of partners to each other are 
mutual relations, determined by the following rules :— 

where no contract / \ n • • 

to contrary. (1) all partners are joint owners of all 

property originally brought into the partnership 
stock or bought with money belonging to the 


{w) This section does not interfere with 
a judge’s exercise of discretion under 
8. 254, which will not be reviewed if not 
shown to be capricious or to disregard any 
legal principle : Rehynat-un-Nis$a Begam 
V. Price (1917) L.R. 45 I. A. 61; 42 Bom. 
380; 45 1. C. 568. 


(x) Lord Langdale M.R., England v. 
Curling (1844) 8 Beav. 129, 133; 68 
R. R. 39, 42. 

{y) Coventry v. Barclay (1864) 3 Be G. 
J. & S. 320. 

(z) Ex jiarte Barber (1870) L. R. 5 Ch. 

687. 


Ss. 

252,253. 
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partnership, or acquired for purposes of the 
partnership business. All such property is 
called partnership property. The share of each 
partner in the partnership property is the value 
of his original contribution, increased or dimi¬ 
nished by his share of profit or loss : 

(2) all partners are entitled to share equally in the 

profits of the partnership business, and must 
contribute equally towards the losses sustained 
by the partnership : 

(3) each partner has a right to take part in the manage¬ 

ment of the partnership business : 

(4) each partner is bomid to attend diligently to the 

business of the partnership, and is not entitled to 
any remuneration for acting in such business : 

(5) when differences arise as to ordinary matters con¬ 

nected with the partnership business, the deci¬ 
sion shall be according to the opinion of the 
majority of the partners ; but no change in the 
nature of the business of the partnership can be 
made, except with the consent of all the partners: 

(6) no person can introduce a new partner into a firm 

without the consent of all the partners : 

(7) if from any cause whatsoever, any member of a 

partnership ceases to be so, the partnership is 
dissolved as between all the other members : 

(8) unless the partnership has been entered into for a 

fixed term, any partner may retire from it at any 
time : 

(9) where a partnership has been entered into for a 

fixed term, no partner can, during such tenn, 
retire, except with the consent of all the partners, 
nor can he be expelled by his partners for any 
cause whatever, except by order of Court: 

(10) partnerships, whether entered into for a fixed term 

or not, are dissolved by the death of any partner. 
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It must be well observed that all the rules laid down in this section 
have effect only so far as they are not excluded by any agreement of the 
partners, which agreement need not be formal or even express. We 
shall now consider the sub-sections in order. 


Sub-s. (1): Partnership property.—Property belonging to the part¬ 
ners, or to one of them, does not become partnership property merely 
by being used for the purposes of the business (a). It will become so 
only if the partners show an intention to make it so, as where the 
owner of a mill agrees to carry on the manufacture in partnership 
with others, and is credited in the accoimts of the firm with the value 
of the mill and plant as his capital. In that case both the mill and 
any subsequent additions to the site and plant are partnership property, 
and any increased value obtained for them on a sale of the business is 
divisible as partnership profits (6). Similarly where in subsequent 
dealings between the partners one partner’s share in the land and 
business is treated as an undivided whole (c). The nature of the 
business may also be material (c). 


Goodwill. —Partnership property generally includes goodwill, so 
far as it exists and has exchangeable value [d). Nothing is said 
either in this or in the English Act about the incidents of goodwill, 
probably because, although they often have to be considered in 
partnership cases, they may no less be material in other cases of a 
business being transferred by sale or devolution of the trader’s interests. 

Goodwill ” is properly a commercial term, signifying the value 
of the business in the hands of a successor, so far as increased by the 
continuity of the undertaking being preserved in the shape of the 
right to use the old name and otherwise. It is something more than 
the mere chance or probability of old customers maintaining their 
connection, though this is a material part of the practical fruits; it 
may be summed up as “ the whole advantage, whatever it may be, 
of the reputation and connection of the firm ” (e). But a series of 


(а) Lindley, 415, 416 ; Davis v. Davis 
[1894] 1 Ch. 393. 

(б) Mobinson v. Ashton (1875) L. R. 20 
Eq. 25. 

(c) Waterer v. Waterer (1873) L. R. 15 
Eq. 402. 

(d) Levy v. Walker (1879) 10 Ch. Div. 
436, 446. On ciissohition by one partner’s 


death “ the goodwill of the business would 
be an asset, and might well be the most 
valuable asset, of the partnership ’*: Me 
David and Matthews [1899] 1 Ch. 378, 382, 
per Romer J. ; Jennings v. Jennings 
[1898] 1 Ch. 378. 

(e) Lord Macnaghten, Trego v. Hunt 
[1896] A. C. at p. 24. 


S. 853. 
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of goodwill conveys to the buyer (in the absence of any special pro¬ 
visions) the exclusive right of representing himself as the successor 
to the business, and also that of using the old name, provided that the 
seller is not thereby exposed to liability as an ostensible partner (/). 
Whether there is any substantial risk of which he can complain is a 
question of fact {g). It includes the benefit of any covenant by a 
partner not to carry on for a fixed time any business competing with 
that of the firm (h). It does not bind the seller not to compete with 
his successor (f), but he must not specially solicit the customers of the 
old firm (j), even those who may of their own accord have continued 
to deal with him (k). 

The impoi-tance of goodwill as compared with other assets of a 
firm necessarily varies according to the nature of the business. In 
some kinds of business it may be inappreciable (1). 

Assets : benefit of contracts.—contract on the part of a limited 
company, such as occurred in Bachubai v. Shamji (?n), to continue to 
employ a firm as its agents, is not a valuable asset in which the legal 
representative of a deceased partner of the firm would be entitled to 
participate. The profits in respect of such a contract would be 
derived entirely from, and would depend absolutely upon, the services 
of the surviving partners, and it is not one in respect of which any 
liability could be incurred by the estate of the deceased partner. But 
contracts of the character found in Ambler v. Bolton (n) and McClean 
V. Kennard (o) constitute valuable assets, being in their nature such 
as would have rendered the estate of the deceased partner liable in 
the event of loss. 

Partner’s share.—The only conclusive measure of a partner’s share 
is what he is entitled to claim on the termination of the partnership 
or could at any given time claim if the partnership had at that time to 


(/ ) T/n/ufiP V. Shore (ISDO) 45 Cli. ])iv. 
577 ; ]ie David and [ISOO] I Cli. 

578. 

{fj) HurcheU v. Wilde [1900] 1 Ch. 551, 
C. A. 

(/() 'J'oH'iv'icnd V. Jarman [1900] '2 t’li. 
698. 

(0 Cook V. Collingridge (18‘J5) 27 Roav. 
459 ; 25 R. R. 767. 


(j) Trego v. Hunt [1896] A. C. 7, 

{k) Curl Brothers v. Webster [1904] 1 
Ch. 085. 

(0 Soo Stenart v, Gladstone (1879) 10 
Ch. Div. 020, 057. 

(m) (1885) 9 Bom. 556, 555, 556, 

(h) (1872) L.R. 14 Eq.427. 

(o) (1874) L. R.OCh.336. 
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be wound up and its assets realised and distributed. There is no 
section in this Act corresponding to P. A. s. 44 and providing for the 
order of distribution, for s. 262 corresponds only to the English rule in 
bankruptcy ; but as P. A. s. 44 was not intended to alter the effect of 
existing English authority, nor does any such intention appear in this 
part of the Contract Act, the rules are probably the same in England 
and in British India. A partner’s share does not include advances 
made by him to the firm beyond his contributions of capital. Such 
advances, though postponed to the claims of outside creditors, are as 
between the partners preferred debts from the firm to the lending 
partner and repayable in priority to payment out of capital. In 
England they carry 5 per cent, interest from their date (P. A. s. 24 
su -s. (3); Lmdley, 478); and subject to any local reason for varying 
the rate, we presume the same rule would be applied in India. 


Sub-s. (2): Share m profits and losses.-As this section lays down a 
presumption m the case of partners as to equality of shares, the burden 
proof lies on the party who sets up an agreement to the contrary (p) 
In England, and presumably here, losses and deficiencies of 
capital are to be made up by contribution from the partners in the same 
way as other losses, namely (in the absence of any more specific agree- 
ment) m the proportion in which the partners were entitled to share 
profits whether that is or is not the same as the proportion of their 

Zt b "P contribution, 

are to be applied, subject to satisfaction first of outside creditors and 

what IS due from the firm to him in respect of capital, account being 
taken of the equal contributions [in the case before the Court profits 
were divisible m equal shares] to be made by him towards the de¬ 
ficiency of capital ” (r). That is, his claim for capital is “ the value 
of his origmal contribution . . . diminished by his share of . . . 


(p) Jadobram v. Bulloram (1899) 26 
Cal. 281 ; Keshav v. Rayapa (1875) 12 

H. C. 165, 171. These cases are not 
noticed in Harchand Singh v. (hirdip 

^^ngk (1926) 8 Lah. 241 ; 102 I. C. 217; 

I. R. 1927 Lah. 485, which seems 
hard to reconcile with them, though it 
niay well be that rules as to burden of 
proof between independent litigants do 

I* 


not always fit the case of partners. 

(?) Nowell V. Nowell (1869) L. R. 7 Eq. 
538, which P. A. s. 44 was doubtless 
intended to confirm ; Binney v. 2Iutrie 
(1886) 12 App. Ca, 160, 165, J. C., where 
the rule is treated as clear. 

(r) Garner v. Murray [1904J 1 Ch 57 
60. 


S. 253, 


45 
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S. 253. loss ” (sub-s. (1), p. 701, above), and that share is equal if his share of 

profits would have been equal (sub-s. (2)). Our Act appears to be in 
strict accordance with English authorities, though less fully expressed 
than the English Act. 

If one partner is insolvent, the burden of his contribution to a loss 
of capital is not to be thrown on the solvent partners after debts to 
outside creditors have been paid. A., B., and C. are partners who have 
contributed capital in unequal shares, but share profits equally. On 
winding up the business the capital, after satisfying the external debt 
and advances made by A. and B., is found to be deficient by Rs.15,000. 
A. and B. are solvent and C. is insolvent. A. and B. have to contribute 
only Rs. 5,000 each, not Rs. 7,500. The remaining capital, increased 
by these contributions, is divisible between A, and B. in the proportion 
of their original shares of capital, C. remaining in debt to the firm. 
There is nothing in P. A. s. 44 “ to make a solvent partner liable to 
contribute for an insolvent partner who fails to pay his share (s). 

Partner’s right to indeinnity and contribution. -These rights, which 
arc not exjuesslv laid down in the Contract Act, are stated in P. A. 
s. 24, sub-s. (2). In addition to the ordinary claim of an agent to be 
indemnified (see s. 222, p. 623, above), a partner may be entitled to 
reimbursement for what may be called emergency or salvage expense 
incurred by him personally on behalf of the firm in circumstances of 
extraordinary requirement. Money payments to satisfy debts of the 
firm are the commonest examples under this head. There may also 
be urgent and necessary payments required for keeping the business 
of the firm in existence as a going concern ; thus in a mining business 
it may be necessary to sink a new shaft promptly to get at unexhausted 
minerals. Claims of this kind are somewhat anomalous, and justified 
only by necessity, and the Court is not disposed to extend their scope (t). 
But when extraordinary expenditure of this kind is once found to be 
autliorised by necessity, the necessity found to exist is the only 
measure of the amount which can be allowed as proper; there is no 
rule whereby it is limited to the nominal capital of the concern (»). 
No recent decisions have been found on the topic, and in fact the 
l^nglish reported cases mostly, if not wholly, arose in the early period 

(s) Garner V. Murray, \Rs,tnot^. C'o.'Jf (1853)4D. M. A-G. 19 ; 102R.R.7* 

(0 Ex parte Williamson (1869) L. R. (h) 4 D. M. G. at p. 42; 102 R. R- 
5 Oh. 309, 313 ; The German Mining Co.’.t 19. 
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of joint-stock enterprise and under conditions which modern company 

law has superseded. Only one case on a private partnership is known 

to the writer which illustrates the principle, and there the point is not 
very clear or conspicuous (u). 

Sub-ss. (3), (4): Right and duty of partners to attend to business.— 

It IS quite common in practice to provide by express agreement that 

this or that partner need not, sometimes even that he may not, take any 

active part in the business, and also for the payment of salary to a 

managing or active partner. Any such salary will of course rank, in 

taking accounts as between the partners, as a debt from the firm. The 

latter part of siib-s. (4) does not touch the case of undue labour and 

trouble being imposed on one partner by another’s wilful neglect of the 

busmess to which he ought to attend. A partner on whom the whole 

conduct of the business has been thrown in this manner is entitled to 
compensation (tv). 


Sub-s. (5): Power of majority.—TIiis power, thougli not in itself 
of a judicial kind, is subject to the rule of natural justice which governs 
quasi-judicial powers of private persons and bodies in general. Every 
partner must have an opportunity of being heard, and the decision 
must be made in good faith with a view to the collective interest of the 
firm (x). Being so made, it is conclusive, as in other analogous cases. 

Not only the nature of the business, but the place where it is 
carried on, may not be varied without the consent of all the partners (y). 

Sub-s. (6) : New partners; assignment of share.— The effect of this 
sub-section “ is not to render an assignment of a share in a partnership 
concern illegal or void as between the parties to the assignment, but 
only so far void as between those parties and the other partner or 
partners as to cause [^.e. give cause for] {z), an immediate dissolution 


(v) Burdm v. Barkus (1862) 4 D. F. 
& J. 42 ; 136 R. R. 19. 

(w) Airey v. Borham (1861) 29 Beav. 
620 ; 131 R. R. 736 ; Krishnamackariar 
V. Sankarah 8ah (1920) 22 Bom. L. R. 
1343; 67 I. C. 713, P. C. 

{x) Const V. Harris (1823) T. & R. 496, 
526 ; 24 R. R. 108, 132. 

(y) One partner alone cannot even 
renew a lease of the site where the 


business, or part of it, has been carried 
on : Clements v. Norris (1878) 8 Ch. Div. 
129. 

( 2 ) The partnership is not ipso facto 
dissolved, but the objecting partner or 
partners can sue for dissolution : Dhanaji 
Jhelaji v. Gnlabchand Pana, 87 I. C. 812 ,* 
A. I. R. 1925 Bom. 347 ; 27 Bom. L. R. 
409, 


s. 


45 —2 
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S. 253. of the partnership. In other words, one partner cannot by assigning 

his share make any one else a partner in his stead with his co-partners; 
and therefore upon his assigning his share the partnership ceases to 
exist, imless the other partners consent to accept the purchaser as a 
partner in the place of the latter. If they do so consent, the partner¬ 
ship may continue to be carried on as before. If they do not consent, 
the plaintiff would upon the dissolution (a) have a right to sue, not as 
a partner, but as an assignee of the rights of his assignor in the partner¬ 
ship property, for an account of that property, and for such a distri¬ 
butive share as belonged to his assignor ” (a). 

Express power for a senior or principal member pf a firm to intro¬ 
duce one or more new partners, named or not named, under agreed 
conditions, is in fact constantly given by partnership articles. A 
person duly nominated imder such a power acquires rights in the 
partnership property which the Court will enforce by way of appro¬ 
priate specific relief (6), thougli it cannot enforce an agreement to enter 
into partnership, because the foundation of partnership is mutual 
confidence, which the Court cannot supply where it does not exist. 

Though a member of a joint Hindu family cannot sue for an 
account of the profits of a partnership which is alleged to be joint 
family property and for an award to him of his share therein (c), he is 
entitled to an injunction if he is excluded from the management of the 
family business {d). But the relief in such a case is granted not on the 
specific rules as to the law of partnership, but upon the general 
principle that one member of an imdivided Hindu family cannot be 
ousted by others from any item of family property (e). 

Sub-s. (7) : Dissolution of firm,—It is often desirable, and in prac¬ 
tice it is not uncommon to provide by agreement that the death or 
retirement of one member from a partnership of several shall not 
dissolve the contract as between the others. 

(a) Juggut Chunder v. JRada Nath (6) Bi/rne v. Beid [1902] 2 Ch. 735, 
(1884) 10 Cal. 609. In England such C. A. 

an assignee is not now entitled to an (^) Soo the notes on s. 239 undw the 
account during tho continuance of the head “Joint Hindu Family Finn* 
partnership, and such was the better P* above. 

opinion before tho Act: P. A. s. 31, for (<<) Oanpat v. Aiinaji (1898) 23 Bom. 
tho working of which see Watts v. Driscoll 

[1901] 1 Ch. 293 : Dcxlson v. Downey {«) Soo Annul v. Oojml (1894) 19 Bom. 
[1901] 2 Cli. 620: In re Garu-ood'e Trusts 269 ; Kamchandra v. Damodhar (1895) 20 
[1903] 1 Ch. 236. Bom. 467. 
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Sub-s. (8) : Partnership at wiU : tacit dissolution.— As to the con- S. 263. 

tinnation of a partoership for a term after the term has expired, see 
s. 256. 

An intention to dissolve partnership may be inferred from cir¬ 
cumstances showing that a partner has in fact abandoned his interest 
in the concern ; but no positive rule can be laid down as to what 
evidence will suffice. However precarious or speculative the subject 
matter of a partnership may be, it is a matter of inference to be drawn 
from the facts of each case whether or no there has been abandonment, 
or loss of interest by laches (/). 

Sub-s. (9) : Expulsion. —Power to expel a partner may be conferred 

powers of a 

majority, it must be exercised with regard to the rule of natural justice 
mentioned under sub-s. (5). Reasonable warning and opportunity of 
explanation must be given (g). An irregular expulsion being wholly 
inoperative, the person against whom it is directed does not cease to be 
a partner ; he may claim reinstatement in his rights {h), and, not being 
legally deprived of anything, cannot sue for damages (i). An option 
given to one member of the firm to determine the partnership by notice 
if he is dissatisfied with the business is not analogous to an expulsion 
clause, but purely discretionary (j). Sometimes power is given to 
expel a partner for specified kinds of misconduct. In case of dispute 
the Court has to decide according to the ordinary rules of construction 
whether the facts are within the terms of the power (Z:). 

Sub-s. (10) : Dissolution by death. —See on sub-s. (7). Obviously A. 
and B. cannot be presumed to desire their partner C.’s executors to 
come into the firm, nor yet to be willing to continue the business in 
partnership without C. But since this sub-section, like all the pre¬ 
ceding ones, must be read with the words “ in the absence of any con¬ 
tract to the contrary ” {1) at the commencement of the section, 

(/) Maung Tha Uuyin v. Mah Thein {j) Russell v. Russell (1880) 14 Ch. D. 

Myah (1900) 28 Cal. 53 ; L. R. 27 I. A, 471. 

189; Sudarsariam y. Narasimhulu {k) “Professional misconduct” in a 

25 Mad. 149, 164. firm of dentists : Clifford v. Tinuns 

{g) Barnes v. Youngs [1898] 1 Ch. 414 ; [1908] A. C. 12 ; “ flagrant breach ” of 

90 R. R. 454. duty as a partner includes conviction for 

{h) Blisset v. Daniel 10 Ha. 493; fraud : Carmichael v. Evans [1904] 1 Ch. 

90R. R. 454. 486. 

(t) TToodv. IPoad(1874)L.R.9Ex. 190. (f) The fact that a partnership is 


by express agreement, but, even more than the ordinary 
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253, 254. 


partners may agree (as they frequently do) that on the death of any 
of them his nominee or legal representative shall be entitled to take 
his place. In the case of a power to nominate a successor on death, 
it is necessary that there should be “ a specific direction in that behalf 
either in express terms, or, at any rate, by a specific disposal of the 
deceased partner's interest in the firm.” The will of a deceased partner, 
making a general bequest of his property, does not operate as an 
exercise of such a power (m)* 


Custody of books. —Nothing is said in the present Act about the 
custody of the partnership books. In England they must be kept 
at the principal place of business of the firm, and every partner may 
inspect and copy them : P. A. s. 24, sub-s (9) (?i). Where there is more 
than one place of business a properly framed partnership agreement 
will declare in express terms which is to be the principal one, and 
where the books arc to be kept. The right of inspection may be 
exercised by an agent, provided that he is a fit person and undertakes, 
if required, not to use the knowledge thus obtained for any other 
purpose than the confidential information of his principals (o). 


254.—At the suit of a partner the Court may dissolve 
^ the partnership in the following cases :— 

When Court may ^ ^ ® 

dissolve partner- (1) wlicu a partner becomes of unsound 

ship. 

mmd {p) 

(2) when a partner, otlier than the partner suing, has 
been adjudicated an insolvent under any law 
relating to insolvent debtors {p ): 


entered into for a single ndventure, and, 
therefore, is to last till the termination of 
the adventure (cf. P. A. s. 32) does not 
imply a contract to the contrary : Alxhil 
Hale V. Tumulari Vifhtntam, 100 T. C. 
OUi; A. I. H. 1027 Afad. 401; 52 
Mad. L. ,1. 318. 

(m) Bachuhai v. Bhamji (1885) 0 Botn. 
536, 551. 

(n) See too Qnainw v. Qrcatrex (1847) 
1 Do G. & Sm. G92 ; 75 R. R. 251, and 
form of injunction there. 

(o) Btmn V, HVW [1901] 2 Ch. 59, SI, 
C. A. Not only a partner’s agent but the 


partner himself might at need be re¬ 
strained from using copies or extracts 
made in the exercise of a partner’s right 
for purposes hostile or injurious to the 
interests of his firm : Tngo v. Hunt [1896] 
A. 0. 7, 26, Ix>nl Davoy. 

(p) Such events do not dissolve the 
partnership ipso Judo: Sihchalsingh 
MaJtfan^iugh v. risAe/iji (fOtvn/Aawrfiis, 

106 I. C. 54; A. 1. R. 1028 Sind 71 

(insolvency); Jagiil Chamira RAoifci- 
charke. v. (run/iy Hajee Ahmed (1925) 63 
Cal. 214; 91 1. C. 824; A. I. R. 1926 
Cal. 271 (lunacy). 
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(3) when a partner, other than the partner suing, has S. 254. 

done any act by which the Avhole interest of 
such partner is legally transferred to a third 
person : 

(4) when any partner becomes incapable of performing 

his part of the partnership contract; 

(5) when a partner, other than the partner suing, is 

guilty of gross misconduct in the affairs of tlie 
partnership or towards his partners : 

(6) when the business of the partnership can only be 

carried on at a loss. 

This section represents with substantial accuracy the established 
English practice, and P. A. s. 35 has followed it with some little 
specifying and amplification. In England a partner’s bankrujDtcy 
works a dissolution without the action of the Court. 

Sub-s. (3) : Transfer of partner’s share by operation of law.™ The 

share of a partner in partnership business is “ saleable property ” 
within the meaning of s. 266 of the Code of Civil Procedure (q)j and 
may, therefore, be attached and sold in execution of a decree against 
him (r). Such a case is within the spirit, if not the letter, of the 
present sub-section. 

Sub-s. (5) : ‘‘ Gross misconduct.” —These words are perhaps not 
the most apt to cover all the circumstances in which such a state of 
feeling may arise and exist between the partners as to render it im¬ 
possible that the partnership can continue with advantage to either.” 

It seems that in such a case either partner may claim a dissolution (s). 

The Indian Courts are not likely to decline jurisdiction ; they might be 
astute, at need, to bring the facts within sub-s. (6). Persistent refusal 
or neglect to attend to the business is also groimd for a dissolution (^). 

Sub-s. (6) : Business carried on at a loss. —AVhen the business of the 
partnership cannot be carried on except at a loss, the Comt may, 

(?) Now Code of 1908, s. 60. 1924 P. C. 2, this question did not really 

(r) Jagat Chunder v. Isxvar Ghundtr arise, the partnership having been duly 

(1893) 20 Cal. 693. Cp. P. A. s. 23. determined by notice. 

(s) Lord Cairns, Atwood v. Maude {t) Krimauiachariar v. Sankarah Sah 

(1868) L. R. 3 Ch. at p. 373. In Ram (1920) 22 Bom. L. R. 1343, P. C.; 57 I. C. 

Singh v. Ram Chand (1920) 1 Lah. 6, 713. 

revd. 511. A. 154; 79 I. C. 944; A. I. R. 
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m its discretion, dissolve the partnership before the expiration of its 

m. If the trial judge orders a dissolution neither capriciously nor 
without disregard of legal principles, the exercise of the discretion is 
not open to review upon appeal (u). A contract between a partner 
and his co-partners for remuneration to the former for the management 
o the partnership business by a commission on the sale, during his 
1 etime, does not, in the absence of any express agreement to that 
e ect, imply a remmciation of the right of the co-partners to dissolve 
the partnership if they find that it cannot be carried on except at a loss ; 
nor does it imply an obligation to pay the managing partner com¬ 
pensation in case the partnership is dissolved for that reason (a). 

Rescission for fraud.—Like any other contract, a contract of part¬ 
nership may be rescinded on the ground of fraud or misrepresentation, 
n Eiigland it is expressly provided that the party entitled to rescind 
IS entitled to full reimbursement and indemnity : see P. A. s. 41. This 
enactment is founded on, and closely follows a decision of Sir E. Fry's, 
m which the plaintiff, having been induced by fraud to buy a share of a 
business, claimed rescission and indemnity besides dissolution, and was 
eld “ entitled, in respect of the purchase-money which he had paid, 
to a hen on the surplus of the partnership assets, after satisfyiucr the 
partnership debts and liabilities,” and also to stand in the place of 

partnership creditors to whom he might have made any payments for 
debts of the firm (w). 


Dissolution of 255. - A partnership is in all cases dis- 

partnorsliip by pro- , 1 . 3 i *1 i • 

lubition of busi- by ITS busiiicss beiiio; prohibited bv 

law. 

This would not apply to the case of part only of a firm’s business 

becoming unlawful; trading with a particular coiuitry, for example 

may very well be interrupted and forbidden by w,ir while trade with 

other countries is lawful and within the scope of the partnership. In 
itself the rule is elementary. Cp, s. 23 

AMiere a partnership carrying on business in British territory is 
c isso \ cd hy one partner b ecoming an alien enemy, and the British 

« V Ik • _ - - - - 


(«) Jhinn(U-un.Ms^<a Ilajam v. /Vav 

(1910 b. K. 45 I. A, ()1 ; 4:.* Boiii. aso; 
45 I. C. 5GS. 

(r) CoHHi.yec V. UUbhotj 


•IGS , L. 1\. 3 I. A. in apjx'al from 
(1S71)SB. H.C.O. 0.209. 

(H’) -1/yoocr V. BiiUson (1S79) 13 Ch. D. 
:iS4. 



CONTINUANCE OP EXPIRED PARTNERSHIP. 

partner continues to carry on the business, the enemy partner is 
entitled to share the profits made after dissolution by the use of his 
capital, payment being of course suspended during the war (x). 

256.- If a partnership entered into for a fixed term be 

gaKfpartners' term has expired, the 

W partnphip con- rights and obligations of the partners ivill in 

tinuea after expiry 'Ur ^ ^ 

of tern for which r^6 a Dsence ot any agreemen t to the contrary 

It was entered into, 4 - 1 .^ ii 

remam the same as they were at the expira¬ 
tion of the term, so far as such rights and obligations can 

be applied to a partnership dissolvable at the will of any 
partner. ^ 

P. A. s. 27, which is slightly different in wording, but to the same 
ettect, adds that continuance of the business without liquidating the 
partnership affairs is presumed to be a continuance of the partnership (y). 
Ihe followmg provisions have been held applicable to the continuing 
relation of partners holding on after the term : option for a survivin<^ 
partner to purchase a deceased partner’s share at a fixed valuation {z) 
an arbitration clause (a). The following have been held inconsistent 
with a partnership at will: requirement of notice a certain time before 
retirmg from the partnership (b ); option to dissolve the partnership, 
in special circumstances, on special terms (c). The same rule applies 
where a deceased partner’s representatives continue the partnership 
after his death without express agreement (d). 
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(a:) Hugh Stevenson d; S<ms v. Aklien- 
gesellschift fUr Cartonnagen-lndustrie 
[1918] A. C. 239. 

{y) Still there is a new agreement, and 
therefore the benefit of registration for 
income tax purposes can be obtained 
after the expiry of the term only by 
executing a new deed : Krishna Aiyar 
d; Sons Y, Commr. of Income-tax (1928) 
52 Mad. 367 ; 115 I. C. 254 ; A. I. R. 
1929 Mad. 67. 

{z) Cox V. Willoughby (1880) 13 Ch. D. 
863. 

(a) Oilktt V. Thornton (1875) L. R. 19 
Eq. 699. 


(6) Featherstonhaugh v, Fenwick (1810) 
17Ves. 307; HR. R. 81. 

(c) Clark V. Leach (1862) 32 Bear. 14 ; 
1 De G. J. & S. 409; 137 R, R. 24:1; 
Watson V. Haggitt [1928] A. C. 127 ; 107 
I. C, 459; A. 1. R. 1928 P. C. 115, is 
oil the construction of a rather loosely 
dra\^m provision in articles for payments 
to be made to a deceased partner’s estate 
by the surviving partner, and is very 
remotely connected with this or any other 
section of the Contract Act. 

{d) Haji Bedayelulla v. Mahomed 
Kamil (P. C. 1923); 29C.W.N. 161; 81 
I. C. 525; A. I. R. 1924 P. C. 93. 


Ss. 

255, 256. 


t 
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257. Partners are bound to carry oii the business of 
General duties the partnership for the greatest common 

of partners. t ^ 

advantage, to be just and faithful to each 
other, and to render true accounts and full information of 

all things affecting the partnership to any partner or his 
legal representatives. 


A clause to this effect was formerly conunou in partnership articles, 
but it added nothing to the duties of partners as established in Courts 
of Lquity. To this head may be referred the right of every partner to 
have access to the partnership books (separately declared by P. A. 
s. 52, sub-s (9)) ; it may be exercised through an agent, free from 
reasonable objection, on the agent imdertaking not to misuse the infor¬ 
mation he acquires (e). A partner himself must not use extracts from 
the books to the injury of the firm after he has left it (/ ). 

In a transaction between partners for the sale and purchase of a 
share in the business, if one of them is better acquainted with the 
accounts than the other, it is his duty to disclose all material fact-s; but 
the party entitled to such disclosure may elect at any stage to waive his 
right to further information, even if he knows that there has been some 
concealment of facts which he has since discovered, and believes that 
other facts are still concealed (g). In other words, his election to affirm 
the contract, or to compromise his claim if he does so elect, is as bindinf^ 

• 7 ' O 

as in tlie case of any other voidable contract. 


Account to film 
of benefit derived 


258. -A partner must aceouiit to the 


affe“ inf plrS cleri\-ed froiu a trans- 

«'>'!>• action affecting the partnership. 


Illuslraiions. 


(a) A., B.. and C., are partners in trade. C., without tlie knowledge 
of A. and B., obtains for his own sole benefit a lease of the house in which 
the partnership business is carried on. A. and B. are entitled to participate, 
if they please, in the benefit of the lease. [Frathen^lonhiugh v. Femrick 

(1810)17Vos.298: 11 R.R.77.] 


(h) A., R., and C. carry on business together in partnei'ship as mer¬ 
chants trading between Rombay and London. D., a merchant in London. 


(e) Bcmn v. Webb [1901] 2 Ch. 59, 
C. A. 

(/) Lord J)avey, Trego v. Hunt [1890] 
A. C. at p. 26. 


(</) Law V. Liw [1905] 1 Ch. 140, C. A. 
Tho settlement held by tho Court to be 
final was the compromise of an action for 
damages for misrepresentation. 
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It IS clear law that every partner must account to the firm for 
every benefit derived by him without the consent of his co-partners 
rom any transaction concerning the partnership or from any use by 
m of the partnership property, name, or business connection ” (k). 

IS does not make him liable to account for profit made in an inde¬ 
pendent busmess, not competing with the firm’s, in which information 
he has acquired as a partner has or may have been useful to him, not 
even if his undertaking any such business is a breach of the partner¬ 
ship articles entitlmg the other partners to damages or possibly a 
dissolution (i). o r ^ 

The principle is derived from, or identical with, that which we have 
already met with in the law of agency (ss. 216, 218, pp. 608, 614, above). 

In illustration (a) the result would probably be the same even if 
A. and B. had previous notice of C.’s intention (j). 


259.—If a partner, without the knowledge and con- 

partners, carries on any 
casing on com- business competuig or interfering with that 

petmg business. i ® 

Ot the hrm, he must account to the firm for all 
profits made in such business, and must make compensation 
to the firm for any loss occasioned thereby. 


This is a fundamental rule similar in principle to that of the last 
section, and their application is not always easily distinguishable. 
One or more persons may, with knowledge and consent of all parties, 
be members of two distinct firms carrying on a similar, if not a directly 
competing, business, as where the two undertakings are a morning and 
an evening newspaper. In such a case members of a firm A. who also 
belong to firm B. are not entitled, though a majority in A., to use A.’s 
special information for the pm-poses of B. (k). There may be an 
express agreement not to engage in any business whatever other than 


(A) Lindley L. J., Aas v. Btnlmni [1891] 
2 Ch. 244, 255. 

(t) Dmn V. Macdowdl (1878) 8 Ch. Div. 
345 ; Aas v. Btnkarriy last note. 


{3) V. Edmondson (1857) 8 I) 

M. G. 787, 807 ; 114 R. R. 336, 346. 

(A) Olassington v. Thioaites (1823) 1 
S. &St. 124; 24R.R. 153. 


t 

I 


4 
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259 ^0. irrespective of competition. Breach of such an agreement, 

however, does not make the partner breaking it liable for an account of 
profits ( 1 ). In fact, an agreement so expressed is only equivalent to 
the more usual form by which the promisor undertakes to give his 
whole time and attention to the partnership business. 


260 .-A 


Revocation of 
continuing guar¬ 
antee by change 
in firm. 


continuing guarantee, given either to a firm 
or to a third person, in respect of the trans¬ 
actions of a firm, is, in the absence of agree¬ 
ment to the contrary, revoked as to future 


transactions by any change in the constitution of the firm 


to which, or in respect of the transactions of which, such 
guarantee was given. 


This section is practically a redrafting of 19 & 20 Viet. c. 9 (Mer¬ 
cantile Law Amendment Act, 1856), s. 4, and has been adopted almost 
word for word in P. A. s. 18, the original enactment (which was in 
affirmance of existing law) (m?) being repealed by s. 48. 

The agreement to the contrary required to displace the efiect of 
this section must be clearly shown. It is not implied in the mere 
fact that the guarantee is given to a firm whose name has ceased to 
describe its existing members, and is to secure the balance of a current 
account («)• Such an intention may be apparent from other circum¬ 
stances. A bond given to trustees to secure the faithful service of a 
clerk to an incorporated insurance society having a large number of 
members, “ some of whom might be changed before the wax on the 
bond was cold,” was held enforceable without regard to the identity 
of the members for the time being, the purpose being clear and the 
interposition of trustees removing any formal difificulty about 
])arties (o). A case of this kind can hardly occur in modern practice. 

Ihe one Indian decision reported on this section is in a plain case. 
A. becomes surety to the firm of “ N. C. Mookerji ” for B.’s conduct as 
cashier to the firm. The constitution of the firm is subsequently 


(/) Note (t), last page. jn the case next cited. 

(hi) There was a corresponding enact- (n) Backhouse v. Hall (1865) 6 B. * S. 
incut for Scotland, the intention being to 507 ; 141 R. R. 495. 

make the law of Great Britain uniform (o) Metcalf v. Bruin (1810) 12 East, 
beyond a doubt. See per Blackburn J. 400; 11 R. R. 432. 
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changed, and its name is altered to “ N. Mookerji & Son.” A. is not 
liable for B.’s defalcations subsequent to the change (f). 

261.— The estate of a partner who has died is not, in 

defe°asedtartnert abseiicc of an express agreement, liable 
estate for subse- respect of any obligation incurred bv the 

quent obligations, n cxi--, -, ‘ 

° firm after his death. 

Cp. P. A. s. 36 (3). It is immaterial if the obligation wa.s in¬ 
curred towards a creditor who believed the deceased partner to be 
living and a member of the firm {q). 

It may be taken as a general proposition that the estate of a 

deceased partner is not liable to third parties for what may be done 

after his decease by the surviving partners ” ; but a partner may 

authorise his executors to continue the business after his death, and 

may thereby make his whole (r) estate liable to indemnify them for 

debts contracted in so doing (s). The principles applicable in these 

cases are really independent of the law of partnership, and even the 

testator’s authority may be dispensed with, so as to give priority to 

the executors’ claims, by the assent of the creditors to the business 
being carried on (r). 

The provisions of s. 263 do not override the express provisions of 

this section ; hence where money is borrowed by surviving partners to 

pay for and take delivery of goods ordered by the firm in the lifetime 

of the deceased partner, the estate of the deceased is not liable for the 

debt. All that the creditor is entitled to is a personal decree against 

the surviving partners and a decree against the partnership assets in 
the hands of those partners {^). 

262.— Where there are joint debts due from the part- 
Payment of uership, and also separate debts due from 

partnership debts, , , , i • 

and of separate partner, tue partnership property must 

<i6bts. _ • J 1 . 

payment 


(p) Neel Comul 3Iookerjec v. Bipro Bass 
(1901) 28 Cal. 597. The only question 
really argued was whether the defendant 
was liable on an independent personal 
guarantee. 

(q) HouUotCs Casein. Devaynesx. Noble, 
etc. (1816) 1 Mer. 529, 616 ; 15 R. R. 151, 


169. Nothing in the English Act affects 
the authority of this decision : FrieTid v. 
Young [1897] 2 Ch. 421, 428. 

(r) Bowse v. Gorton [1891] A. C. 190. 
( 5 ) Lindley, 744. 

(0 Seski Ammal v. Vairavan Chettiar 
(1918) 35 Mad. L. J. 669; 47 I. C. 958. 


Ss. 
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the debts of the firm, and, if there is any surplus, then the 

share of each partner must be applied in payment of his 

separate debts or paid to him. The separate property of 

any partner must be applied first in the payment of his 

separate debts, and the surplus (if any) in the payment of 
the debts of the firm. 


This is an English rule of administration in bankruptcy which was 
already fixed in the second quarter of the eighteenth century («). “ It 
lias long been settled in bankruptcy that the joint estate is to be applied 
lu payment of the joint debts, and the separate estate in payment of 
the separate debts, any surplus there may be of either estate being 
carried over to the other. . . . According to this rule, . . . joint 
creditors cannot touch the separate estate until after payment in full 
of the separate debts. They take the surplus only after payment of 
t ose debts ” (a). The rule is established in all or nearly all common 
law jurisdictions, and has been embodied in successive English 
Bankruptcy Acts (w) ; but no one seems to know the original reasons 
for Its adoption. It is generally disapproved on principle as imduly 
favouring separate at the expense of joint creditors, and it does not 
agree with mercantile us age or with the laws of other nations (x). 

(u) Lindley, 851. 

(y) Turner L.J., v, Prichard 

(1863) 1 Do G. J. k S. 610, 613, 614 ; 137 
H. R. 316, 317, 318. See further Hidguay 
V. Clare (1854) 19 Beav. Ill, 115 ; 105 
R. R. 80, 83. Tho Master of the Rolls’ 
statement is thus summed up in the liend- 
noto 

riio distinction between joint and 
separate assets is not restricted to tho 
cases of a distribution under a bankruptcy 
or insolvency: it applies equally to tho 
case of tho administration of assets of 
deceased partners. 

" In the administration of tho assets of 

a deceased partner, whore both partners 

aro solvent, there is no distinction made 

between joint and several creditors ; they 

are all paid, and in taking the partnership 

accounts, tho joint debts thus paid will Ih> 

allowed in account by the surviving 
partner. 


If the estate of tho deceased partner 
bo insolvent, and that of tho surviving 
partner solvent, tho joint creditors will 
naturally go against the surviving part¬ 
ner, who will then be a creditor against 
the separate estate of the insolvent part¬ 
ner for tho amount paid by him to the 
joint creditors beyond his share. 

If both tho de<.‘eased and surviving 
partners are insolvent, tlien the joint 
creditors must resort, in the first instance, 
to the joint estate, and can only go against 
tho separate estate of each partner after 
the claims of his separate creditors have 
l>ecn satisfied. 

If both partners die before adminis¬ 
tration takes place, the rule is the same.” 

(*r) Bankruptcy Act, 1914, s. 33, 
sub-s. 6 ; cp, s. 63. 

(x) Lindley, 855, 856; Pollock, 164 
12th wl. 



JOINT AND SEPARATE DEBTS OF PARTNERS. 

Probably the framers of this Act thought it better to preserve the 
certain good, so far as it goes, of uniformity with English law than 
to enact a rule more just in itself, but divergent. 

The present section is not limited to the case of insolvency, and 

seems to include by impbcation the right of every partner, which 

belongs to the class of equitable (not possessory) liens and is commonly 

called partners’ lien, to have the partnership property duly applied 

when a dissolution takes place, from whatever cause. This right is 

separately declared by P. A. s. 39. It is available after dissolution, as 

between the partners, against one partner who has taken over the 

assets and business of the firm, but not against former assets in the 

hands of a purchaser or mortgagee. The continuing partner is bound 

to apply the remaining assets in paying the partnership debts, but a 

purchaser from him in the ordinary course of business deals with him 

as owner, not as partner, and is not accountable for the application of 

his money (y). If, however, a surviving or continuing partner makes 

fresh acquisitions of property in the course of carrying on the business 

after dissolution, the property so acquired is not subject to the claim of 

the other partners or their executors, and they will not, in the event 

of his becoming bankrupt, bo entitled to dispute the claim of his 
creditors thereon (z). 


Continuance of 263 .—After a dissolution of partnershin 

partners rights xr * i. tit. ^ 

and obligations riglits and obligations of the partners 

after dissolution. x* • n ^ 

continue in all things necessary for winding-up 
the business of the partnership. 

This was no doubt meant to express Enghsh law, and does so if 
it be read with sufficient emphasis on the word “necessary.” As 
declared by P. A. s. 38, the authority of partners continues “ so far as 
may be necessary to wind up the affairs of the partnership, and to 
complete transactions begun but unfinished at the time of the dis¬ 
solution, but not otherwise.” Thus any generaUy acting partner may 
sell or pledge partnership property to satisfy an obligation of the firm 
incurred before dissolution (a). A surviving partner has no power 

iy) Re Langmead’s Trustee, 20 Beav. 280, 286. 

20 ; 7 D. M. G. 353 ; Re Bourne [1906] 2 {a) Bulcharl v. Dresser (1853) 4 I). 5[. 

Ch. 427, C. A. (}. 542 ■ ]02 R. R. 269. 

(z) Payne v. Hornby (1858) 25 Beav, 
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S. 263. even in the course of winding up to renew a promissory note in the 

name of the firm so as to bind the estate of the deceased partner. The 
contrary view (b) taken by the High Court of Bombay is, it is sub¬ 
mitted, erroneous. But where a partnership is dissolved on the terms 
of one partner taking over the business and assets, the partner who 
has taken them accordingly has no authority to bind the outgoing 

partner by making negotiable instruments in the name of the old 
firm (c). 

A retiring partner may give special and larger authority, however, 

if he thinks fit, and this may rather be expected while the w indin g up 

of a business is actively proceeding. Leaving assets in a continuing 

partner’s hands for the purpose of winding up the concern is different 

from turning over the whole future benefit and responsibility to him as 

a purchaser (^Z). The executors of a deceased partner are not entitled, 

on dissolution of the partnership, to join the surviving partners in the 

winding up, but they have a right to inspect and challenge the 

accounts (e). An assignee of a partner’s interest is not boimd by 

a statement of account made without his knowledge after the assign- 
ment(/). 


Suit by a surviving partner for debts to firm.— The question 
whether the representatives of a deceased partner are necessary parties 


to a suit for the recovery of a debt which became due to the firm in his 
lifetime has been considered imder s. 45 (p. 305, above). 


Use of partnership name. —A surviving partner, while he has 
authority to act for the best interest of the business, is bound not to act 
in such a manner as to destroy any part of its value. It is quite settled 
in our modern law that the goodwill (see pp. 703, 704, above) is an 
asset of the firm and does not, as once supposed, “ survive ” to the 
continuing partner alone. “ If, then, it is not permissible for a sur¬ 
viving partner to appropriate to himself the goodwill of the partnership 
business, it follows that he ought not to do so, and in case of necessity 


(6) Markandrai v. Virendrarai (1917) 

19 Bom. L. R. 837, 842; 42 I. C. 816. 

Soo s, 261 and notes thereto, p. 717, 
above. 

(c) Heath V. Sansom (1832) 4 B. & Ad. 
172; 38n. K. 237. 

(d) i^mith V. Winter (1838) 4 M. k W. 


454; 61 R. R. 678. 

{e) Shidhappa v, Shivalingappa (1899) 
1 Bom. L. R. 42. 

(/) Veerappa Chetty v. Muthiah CheUy 
(1929) 52 Mad. 509 ; 56 Mad. L. J. 776 ; 
121 I. C. 488. 
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would be restrained by the Court, pending a sale of the goodwill for the 
benefit of the partnership, from doing any act in excess of his rights 
which, if not stopped, would enable him to obtain the goodwill or any 
part of It. For example, though a surviving partner is within his rights 
in carrymg on a similar or rival business, he could, in my opinion! be 
restrained from carrying on that rival business in the name of the 
partnership firm so as to lead to the belief that he was carrying on the 
partnership busmess, or so as otherwise to appropriate to himself the 
goodwill of that business ” (^). Certainly one partner may be 
restramed from using the firm-name or the firm’s property to do 
busmess for his own exclusive profit pending the liquidation of the 
partnership afiairs (A). After dissolution and liquidation of a firm 
there is no exclusive right to the use of the old name, unless it has been 
so agreed ; but it must not be used so as to expose a former partner to 
liability on the ground of “ holding out ” (f). Whether there is any 
substantial risk of that kind is a question of fact in each case. 


Duties between continuing and outgoing partners.— Various and 
often complicated questions have arisen where a retiring or deceased 
partner s capital has been left in the firm’s business without any settle¬ 
ment of accounts. Provision is made for these cases, in accordance 
with the result of a long series of authorities {j), in P. A. s. 42. If there 
is no special agreement the outgoing partner or his representatives may 
claim at his or their option “ such share of the profits made since the 
dissolution as the Court may find to be attributable to the use of his 
share of the partnership assets ” (but experience is not favourable to 
this method) or interest at 5 per cent, on the amount of the share (k). 
But the due exercise by the continuing firm of an option (such as is 


(g) Romer J., Re David and Matthews 
[1899] 1 Ch. 378, 383, where it is further 
pointed out that certain earlier decisions, 
apparently to the contrary, are not now 
to be relied on. 

{h) Turner v. Major (1862) 3 Giff. 442 ; 
133 R. R. 162. 

(i) Burchell v. WiUe [1900] 1 Ch. 551, 
C. A. 

(j) The principal decisions are Broum 

V. De Tastei (1821) Jac. 284; 23 R. R. 

59 ; Craxvskay v. Collins (1826) 2 Russ. 

325 ; 26 R. R. 83 ; Willett v. Blandford 
i.c. 


(1841) 1 Ha. 253 ; 58 R. R. 61, approved 
in Simpson v. Chapman (1853) 4 D. M. & 
G. at P-171; 102R.R. 70; Wedderburn 
V. Wedderburn (1855-6) 22 Beav. 84, 123 ; 
111 R. R. 267, 290; Turner v. Major 
(1862) 3 GifiF. 442; 133 R. R. 162; 
Vyse V. Foster (1874) L, R. 7 H. L. 318. 

(k) Ahmed Musaji v. Hashim Ebrahim 
(1915) L. R. 42 I. A. 91; 42 Cal. 914; 
28 I. C. 710; Mahomed Kamal v. Haji 
HedayetuUa (1921) 48 Cal. 906; 64 I.C. 
861. See Indian Trusts Act, 1882, s, 88, 
illust. (f). 


S. 263. 


46 
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often given by partnership articles) to buy out the share of the late 
partner excludes any further claim to an account of profits. The 
existence of such an option has no effect if it is not exercised in accord¬ 
ance with its terms. Further and more complicated questions may 
arise if a continuing partner is personally responsible as executor or 
trustee to the persons beneficially interested in the late partner’s share ; 
his liability in that capacity must be carefully distinguished from that 
which he may incur simply as a partner. Cases of this kind can hardly 
occur except where a deceased partner’s capital has been disposed of by 
a will of the English type (/). The principle is “ that a trustee or 

executor who uses trust-money in trade must account for the profits 
which he makes by that use of it ” (m). 

Apart from any such special relation as just mentioned, surviving 
or continuing partners are not, in the inaccurate phrase which at one 
time was current, trustees for an outgoing partner or a deceased 
partner’s representatives. Whatever is due on that account is a debt 
and nothing else than an ordinary debt, “ a due accruing at the date 
of the dissolution or death ” ; so P. A. s. 43 expressly declares, in 
accordance with English law as settled more than a generation ago; 
and as such it is subject to the ordinary law of limitation of actions (»). 

264.—Persons dealing with a firm will not be affected 
Notice of dis- ^7 dissolution of which no public notice has 

been given, unless they themselves had notice 
of such dissolution. 


What notice required.—This section looks, on the face of it, as if 
It had been intended to simplify the English nile and abolish its distinc¬ 
tion between old and new customers of the firm; but authoritative 
interpretation is otherwise. 


The English law requires that the old customers, who are known 
to the firm as having dealt with it, shall have actual notice, which is 
commonly given by circular. But, as regards persons who have not 
dealt with the firm (or, in other words, the general public), it is im¬ 
possible in a large community to give any specific notice; and therefore, 
as regards them, the most effectual public notice is all that can be 



(f) Vyse V. Foiltr, note (j) above, is 
the leading authority. Cp. the Trusts 
Act II of 1882, s. 88, illusts. (b) and (f). 


(m) L. R. 7 H. L. at p. 329. 

(n) Knox v. Oye (1872) L. R. 5 H. L, 
656, see per T/>rd Westbury at p. 676. 
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required ; for this purpose notice published in the London Gazette is S. 264 
sufficient (P. A. s. 36). In India it has been contended that the 
present section lays down a different rule, namely, that persons 
dealing with a firm, whether old or new customers, are boimd, in the 
absence of actual notice to them, by public notice of the dissolution. 

The High Court of Calcutta, however, held otherwise long ago (o) ; 
and this decision, having been generally followed, is now finally 
confirmed by the Judicial Committee (p). 

What is public notice, where material, must depend, according to 
the Calcutta case, upon circumstances, upon the locality, and whether 
there are any, and what, newspapers in circulation there, or what 
are the usual means of giving public notice in the neighbourhood (q). 

‘ Persons ” dealing with a firm. —This expression means “ persons 
who have been in the habit of dealing with and at the time of the dis¬ 
solution were contemplating further dealing with the firm, on the faith 

of the firm remaining the same as that with which their dealings 
commenced ” (r). 

Dormant partner. According to the English law if a dormant 
partner (f.e., one not known to be a partner) retires from the firm, 
though it be without notice to the customers of the firm, he cannot be 
held liable for partnership debts contracted after his retirement, the 
reason being that he never was known to be a partner, and no notice 
therefore was necessary. The same view has been taken by the 
Indian Courts in a large number of cases (s). In a Bombay case 
Beaman J. expressed the opinion that the present section applied 
to a dormant partner as well, and that if no notice of dissolution 
was given, he would be liable in respect of obligations incurred after 

(o) Ghundee Chum v. Eduljee (1882) 8 Roy Co., 104 I. C. 120; A. I. R. 1927 
Cal. 678, folld. Ezekiel Moses v. Rxissa Mad. 661. 

Engineering Works, Ld, (1923) 1 Ran. 47 ; (r) Oorio y. Vallabhdas (1915) 17 Bom. 

74 1. C. 16; Jagat Chandra Bhattacharjee I>. R. 762, 765; 30 I. C. 864, per 
V. Canny Hajee Ahmad (1925) 53 Cal. Beaman J. So David Sassoon d: Co.’ff 
214i 911. C. 824; A. I. R. 1926 Cal. 271. petition, 100 I. C. 389; A. I. R. 1927 

(p) Jwaladutt R. Billani v. Bansilal Sind 155 (apparently supposed reportable 
MotiJal (1929) 56 I. A. 174; 115 I. C. because the facts were rather long). 

707 ; A. I. R. 1929 P. C. 132. (^) Ramasami v. Kadar Bibi (1886) 9 

{q) 8 Cal. at p. 684. Publication in Mad. 492; Ha$hniatAliY,LachmiNarain 
Calcutta is not sufficient notice to a (1908) Punj. Reo. no. 75; Greaves y. 
creditor in Madras : Enaytulla y. J. N. Parshotam (1903) 6 Bom. L. R, 306. 

46—a 
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his retirement {t). AVe cannot agree with this, for the only ground on 

which a retired partner can be liable is that credit was given to him 
as an ostensible partner. 

265 .—Where a partner is entitled to claim a dissolution 
Winding-up by of partnership, or where a partnershin has 

Court on clissolu- , .r^ 

tion or after termi- the Couit mav, in the absence of 

nation. ^ j_ . , ^ 

any contract to the contrary, wind up the 
business of the partnership, provide for the payment of his 

debts and distribute the surplus according to the shares of 
the partners respectively (u). 

Amendment.—This section is printed as amended by the Indian 
Contract Act Amendment Act IV of 1886, s. 1. 

Partner’s right to accounts.—Every partner’s legal right to have 
the accounts taken on dissolution is unaffected by any question, 
however grave, about his conduct in partnership affairs. The time 
for such questions to be decided is when the accounts are taken: 
Ram Singh v. Ram Chand (1923) L. E. 51 I. A. 154- 79 I C 
944; A. I. E. 1924 P. C. 2. And in taking them he cannot be 
charged with estimated loss of profit caused by his want of diligence 

in the business, short of fraud or wilful default: Mahadev v. Ganoo 
(1925) 27 Bom. L. R. 500; 87 L C. 735. 

Old section.— The section as it originally stood ran as follows 

In the absence of any contract to the contrary, after the ter- 

tion of a partnership, each partner or his representatives may 

^PPly to the Court to wind up the business of the firm, to provide for 

t le payment of its debts, and to distribute the surplus according to the 
shares of partners respectively. 

^^P^anation. The Court in this section means a Court not 

inferior to the Court of a District Judge within the local limits of 

w ose jurisdiction the place or principal place of business of the firm 
IS situated.” 

and d d nitekl T " «P of a partnership, 

take away the ordinary righ t of suit in any civil Court having juri^ 

J A « ^_ 


(1) Qono V. Vallnbhdas (1915) 17 Bom 
h- R. 702: 30 I. c. 904. followed (wo 
fh.nk wrongly) in Ohn,ch,„rnl:atannginh 


Chetty V. Padmanathan OhMy (1927) 106 
I. C. 904 ; A. I. R. 1928 Mad. 125. 

(«) Op. P. A. s. .39. 
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diotion to have the accounts of the partnership taken (v). On the other hand. 
It was mam am^ m several cases that the proceedings under that section could 

SeS P “y Court subordinate 

ereto (*). Further it was necessary under the old section that there should be 

a previous dissolution of partnership in order to give jurisdiction to the Court 

to ivmd up the partnership (y). This, however, is not necessary under the 

present section, and a suit may be brought for dissolution of partnership. 

^ Suit for account.— No suit will lie, as a general rule, by one partner 
against another for partnership accounts without praying a dissolu¬ 
tion ( 2 ). Such was the rule of English Courts of Equity. And when a 
suit for account is brought all questions arising between the partners 
out of the partnership transaction should be disposed of in that suit (a). 

No suit can be maintained by one partner against another in 
respect of any transaction which forms an item of the partnership 
account, for such a suit would, from its very nature, involve the taking 
of the whole partnership account, and this can only be done in a suit 
for an account (b). Thus one partner cannot sue for money lent by 
him to a firm of which he is a member; for the advance is but an item 
in the partnership account (c). But the suit will lie if it is brought on a 
transaction which does not involve a general account of all the partner¬ 
ship dealings. Thus one partner can sue his co-partners for contribu¬ 
tion in respect of moneys borrowed by him under an express agreement 
with them for the purposes of the partnership without also asking for a 
general account (d). Similarly “ when two partners borrow from a 
bank on their joint promissory note, and apply the money borrowed 
to the partnership concern, and one of the partners is compelled to pay 
more than his share of the debt, the transactions have been considered 


(v) Javali Mamasami v. Sathambakam 
(1877) 1 Mad. 340 ; Luchman Loll y. Ram 
Lall (1880) 6 Cal. 521; Hasha v. Ragho 
(1881) 6 Bom. 165. 

(a:) Ramayya y, Chandra Sekara (1882) 
5 Mad, 256 ; Prosad Doss v. Russick Lall 
(1881) 7 Cal. 157; Ram Chunder y. 
Manick Chunder (1881) 7 Cal. 428; 
Juggut Chunder y. Rada Nath (1884) 10 
Cal. 669. 

{y) Sorabji y. Dulabhbhai (1880) 5 
Bom. 65. 

(z) Qolla Nagabhushanam v. Kanakala 
(1864) 2 M. H. C. 28 ; Kassa Mai v. Qopi 
(1886) 9 All. 120 ; Damodara v. Subraya 


(1917) 33 Mad. L. J. 509; 43 I. C. 217. 
See also Lindley, 592, 595-597. 

(а) Laibhai v. Kavasji (1871) 8 B. H. C. 
0. C. 209 ; Keshav v. Rayapa (1875) 12 
B. H. C. 165. 

(б) Bhagtidns v. Oliver {\S12) 9 B. H. C. 
418. 

(c) Rustomji V. Shelh Purshotamdas 
(1901) 25 Bom. 606. Nor can one partner 
sue another for money received by the 
latter on behalf of the firm, but not 
accounted for by him to the firm : Bkut 
Nath Das v. Qirish Chandra (1907) 11 
C. W. N. 311. 

[d) Durga v. Raghu (1898) 26 Cal. 254. 


s. 265. 
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to be separate and altogether dehors the partnership, and as such 
capable of sustaining an action for contribution ” (e). On the same 
principle if partners borrow money from a stranger for starting the 
partnership business, and a decree is obtained by the creditor against 
the partners and executed against one of them only for the full amount, 
he is entitled to contribution from hi s co-partners (y). And one 
partner may likewise sue another for advances made by him not to the 
partnership concern, but to the other partner in respect of what he is to 
contribute to the joint capital (p). Similarly, a suit is maintainable by 
one partner upon a promissory note given to him by the other partners 
in respect of an advance made by him to the firm, and it is no answer to 
such a suit that if the general accounts of the partnership were taken, 
nothing ould be found due to him (h). Upon the same principle if A. 
and B. enter into a partnership under an agreement that the whole 
capital should be brought in by A. and that B. should hand over to A. 
all moneys received by him in the course of the partnership business 
irrespectiv'e of the state of the general account, A. can maintain a suit 
against B. for moneys received by B. but not handed over to A. (t). 
But where an individual is a common partner in two firms, no action 


can be brought by one firm against the other upon any transaction 
between them so long as that individual continues to be a common 


partner. This doctrine, however, does not rest upon any principles of 

the law of partnership, but is founded on the elementary rule of 

procedure that the same individual, even in different capacities, 

cannot be both a plaintiff and a defendant to one and the same 
action (j). 


Appointment of receiver.—In England the effect of appointing a 
receiver is, to the extent of the authority delegated to him by the Court, 
to exclude every one else from exercising the authority of a partner, 
whether usual or specially regulated by agreement; and if he is also 


(c) Suhharayudu v. Adinamyudu (1894) 
18 Mad. 134.135 ; Dayal v. A7Kiiav(1876) 
12 B. H. C. 07.107 ; Durga Prosonno Bose 
V. Bagku I^ath Bass (1898) 26 Cal. 254. 

(/) Lahau Sardar v. Choyen ( 1915 ) 19 
C. W. N. 768; 29 1. C. 811. 

(?) 25 Bom. 606. supra. 

{h) Vallam Kondu v. MalupMi {idOS) 
31 Mad. 343, distinguishing Eustomji v. 


Skelh Purshotamdas (1901) 25 Bom. 606. 
See also Bamnaih v. Pilamber (1916) 43 
Col. 733. 740-741; 31 1. C. 430. 

(i) Karri VenJeaia Reddi v. KoUn 
yarasayya (1908) 32 Mad. 76; Hirj^ 
Melaram v. A'ir;>a Ram Brij Lai (1921)2 
Lab. 351; 66 I. C. 478. 

(?) 25 Bom. at p. 612. Seo uow tho 
Code of Civil Procedure, 1908, 0. 30, r. 9, 
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appointed manager, the whole control of the business is transferred to 
him, subject to the directions of the Court, whose officer he is. Hence a 
receiver is seldom appointed when a dissolution is not contemplated (1), 
though It can be done (w), and a manager never (n). Where the 
partnership is already dissolved, it is almost a matter of course, 
though not a matter of right, to appoint a receiver at the instance 
of a partner (o). Where one or more partners are bankrupt, it is the 
practice of the Court to appoint the solvent acting partner receiver 
and manager, requiring security in its discretion. It is not considered 
desirable, as a rule, to separate the offices of receiver and manager, 
though the Court has power to do so (p). On the other hand, where 
the partnership is not yet dissolved, the appointment of a receiver is 
not an ordinary incident of an action for dissolution. “ The due 
windiug up of the affans of the concern must be endangered to induce 
the Court to appoint a receiver of its assets ” (q). There must be fraud 
or gross misconduct of some kind (r), or wilful denial of the complaining 
partner’s rights (s), or persistence, under colour of right, in conduct 
endangermg the assets (t). In such cases the Court will act either 
before or after a dissolution. “ As, in the ordinary course of trade, 
if any of the partners seek to exclude another from taking that part 
in the concern which he is entitled to take, the Court will grant a 
receiver, so in the course of winding up the affairs after the deter- 
mmation of the partnership the Court, if necessary, interposes on 
the same principle ”(m). The jurisdiction “is founded on the 
common right of persons who are interested in property which is in 
danger to apply for its protection ” (i;), and even a doubt as to the 
legality of the partnership or its objects willl not hinder the Court 


(l) See Ball v. Ball (1850) 3 Mac. & G. 
79 ; 87 R. R. 15. 

(m) Const V. Harris (1823) T. & R. 406, 
617 ; 24 R. R. 108, 125, 135. 

{n) Lindley, 642. 

(o) Pini V. Roncoroni [1892J 1 Ch. 633. 
{p) Collins V. Barker [1893] 1 Ch. 678. 
(?) Lindley, 648. 

(r) Smith v. Jeyes (1841) 4 Beav. 
503 ; 55 R. R. 149. 

(«) Bale. V. Hale (1841) 4 Beav. 369 ; 

65 R. R. 107. 


(0 Madgwickv. (1843) 6 Beav. 

495 ; 63 R. R. 155, where survivincr 
partners insisted (apparently in good 
faith, on their construction of the articles) 

on keeping a deceased partner’s assets in 
the business. 

(u) liOrd Eldon, WiIsoti v, OttCTtwood 
(1818) 1 Sw. 471, 481; 18 R. R. 118, 123. 

(f) Knight Brace L.J., Evan^ v. 
Coventry (1854) 5 D. M. G. 911, 91(5; 
104 R. R. 343, 347. 


S. 265. 
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from preserving the property in the meantime (w), or enable a defen¬ 
dant to use such a technical objection to deny all relief to the plain¬ 
tiff (x). The appointment of a receiver does not, of course, conclude 
any ultimate question. 

A receiver and manager is an officer of the Court, and does not 

succeed to the personal fiduciary relations of partners. Accordingly, 

if he becomes entitled to an indemnity for expenses of management, 

he can look only to the assets under the control of the Court (y). He 

will not be restrained from dealing on his own account with customers 

of the firm, or competing with a purchaser of the business, doing 

nothing inconsistent with his employment while it lasts (z). A partner 

appointed receiver by the Court on the usual terms is entitled as such 

to his remuneration and costs out of the assets in his hands although 

as a partner he is in debt to the firm and unable to pay (a). His 

position as an ofliccr of the Court is independent of the state of his 
ciccounts as a partner with the firm. 

It is not thought useful to enter on administrative details of 

English practice, which aiv probably not appbcable and certainly 
not binding in Indian Courts. 


rteceivers m Indian practice.-The power of Indian Courts to 

appoint a receiver is now defined by 0. 40, r. 1, of the Code of Civil 

Procediue, 1908. Under that rule a receiver may be appointed 

where it appears to the Court to be just and convenient.” The 

High Court here in their original jiuisdiction possess the same powers 

i\ith legard to the appointment of a receiver as are possessed and 

exercised by the Courts in England under the Judicature Act (6). 

And when the assets of a partnership are in the hands of a receiver, they 

cannot be attached by a creditor of the firm without the leave of 

c Court first obtained, as the assets in such a case are in the hands 

0 the Court tlirough its officer, the receiver ; and such leave will not 

granted except on such terms as will ensure equality between 

le creditors (c). The Procedure Code of 1908 (0.40) assimilates 
Indian to English practice. 


((^) Sheppard v. Oxenford 1 K, it 

J.491; loan. u.2o;j. 

(1) Hale V. Hale, note ( 5 ), above. 

{y) Boehm v. Goodall [1911] 1 Ch. loo 

( 2 ) Be Irish (1888) 40 Ch. D. 49 . 

(a) Davy v. Scarih [190C] 1 Ch. 65. 


(^>) Jaikissondas v. Zenabai (1890) U 
Bom. 431, 434. 

(f) Kahn V. . 4 // 1 ' Mahomed (1S92) 16 
Bom. 577 ; Shidlingappa v. Shanka- 
rappa (1003) 28 Bom. 176. 
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Limitation period for a suit for dissolution,— The period of limita¬ 
tion for a suit for an account and a share of the profits of a dissolved 
partnership is three years from the date of dissolution (d ); and the 
period is the same even if the instrument of partnership is registered (e). 


Assets brought in after dissolution. —Where after a dissolution 
and winding up of the partnership aSairs an asset falls in which for any 
reason has not been taken into account, it ought to be divided between 
the ex-partners or their representatives, according to their shares in the 

former partnership (/). But if there has been no taking of accounts 

and no final settlement, the proper remedy is to have the accounts of 
the partnership taken ; and if it is too late to do that it is too late to 
claim a share in the newly recovered asset; for the plaintiff could not 
make such a claim good without showing that he would be entitled to 
that share upon the due taking of the accoimts (g). 


Costs in a suit for dissolution. —Under ordinary circumstances, the 
costs of a partnership sxiit should be paid out of the assets of the partner¬ 
ship, or, in default of assets, by the partners in proportion to their 
respective shares, unless any partner denies the fact of a partnership, 
or opposes obstacles to the taking of the accounts, and so renders a 
suit necessary, when he is usually made to pay the costs up to the 
hearing {h). 


Interest. —Interest on any sum found due to a partner runs 
only from the date of the final decree by which it is found due. A 
partner is not generally chargeable with interest on overdrawings (i). 

Interest on any amount found due on a suit for dissolution of a 
partnership was from the date of the decree finding it due, not of 
the plaint (ii ). 


S. 265. 


{d) Limitation Act, 1908, Sched. I., 
art. 106. See Svdarsanam v. Narasim- 
hulu (1901) 25 Mad. 149. 

(c) Vairavan v. Ponnayya (1898) 22 
Mad. 14. 

(/) Dicta in Knox v. Oye (1872) L. R. 
5 H. L. 658, as explained in the case next 
cited (they were misunderstood in some 
of the Indian High Ck)urts). 

{g) QopdUi Chelty v. Vijayaraghava- 
chariar \IQ22] 1 A. C. 488 ; 49 I. A. 181; 
45 Mad. 378; 74 I. C. 621, reversing the 


decision of the High Court of Madras and 
overruling Merwanji Hormusji v. Pus- 
tomji Burjorji (1882) 6 Bom. 628; Sak- 
kanadha v. 8. (1904) 28 Mad. 344; 
Sadhu Narayana v. Ramaswami (1908) 
32 Mad. 203, and cases following them. 

{k) Ram Chunder v. Manick Chunder 
(1881) 7 Cal. 428. 

((■) Suleman v. Abdul Latif (1930) L. R. 
57 I. A. 245. 

(u) Ibid^ 
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Form of plaint in a suit for dissolution.—See for former practice 

Civil Procedure Code, 1882, Sched. IV., No. 113 ; as to forms of decrees, 

see Nos. 132 and 133 (j ); and now Civil Procedure Code, 1908, Sched. I., 

App. A, No. 49, as to form of plaint; Sched. I., App. D, Nos. 21 and 22, 
as to forms of decrees {k). 


Limited liability 266.-Extraordinary partnersliips, such 
partnerships, in- partnerships witli limited liability, incor- 

corporated part- ^ ' 

nerships and joint p<^i‘^tea partnerships and joint-stock com- 
stock companies, panies, sliall be regulated by the law for the 

time being in force relating thereto. 

Cp. P. A. s. 1, sub-s. (2). The broad difference in principle 
between ordinary and extraordinary partnerships is that the former 
die founded on the mutual confidence of the members, while the 
latter are composed of a fluctuating number of individuals who put 
their trust, not in one another, but in a governing body—board of 
directors, council, or however otherwise named—appointed under the 
statutory or voluntary constitution of the society. 

The law relating to extraordinary partnerships is now contained 

in the Indian Comiianies Act VII of 1913 and other special enactments 

under uhich companies created for various express purposes have 
been incorporated. 


(j) Thirukumaresan v. Subbaraya 
20 Mud. 313. 

(^) S('o, further, as to valuation for the 


purpose of court fees, Chunni Lai v. Sheo 
Chaban Lai (1925) 47 All. 756; 89 1. C. 
122; A. 1. R. 1925 All. 787. 
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has been repealed by the Repealing and Amending Act, 

ly 



Enactments Repealed, 

Statutes. 


No. and year of 



Statute. 

Title, 

Extent of Repeal. 

Stat. 29 Car. U. 

An Act for prevention of frauds and per¬ 

Sections 1, 2, 3, 4 

c. 3 (Z). 

juries. 

and 17. 

Stat. 11 & 12 Viet. 

To consolidate and amend the law relat¬ 

Section 42. 

c, 21 (m). 

ing to insolvent debtors in India. 



Acts. 


No. and year of Act. 

Title. 

Extent of Repeal. 

Act XIII of 1840. 

An Act for the amendment of the law 
regarding factors by extending to the 
territories of the East India Company, 
in cases governed by English law, the 
provisions of the stat, 4 Geo. IV. c. 83 
as altered and amended by the stat. 6 
Geo. XV. c. 94. 

The whole. 

Act XIV of 1840. 

An Act for rendering a written memo¬ 
randum necessary to the validity of cer¬ 
tain promises and engagements by 
extending to the territories of the East 
India Company, in cases governed by 
English law, the provisions of the stat. 

9 Geo. IV. c. 14. 

The whole. 

1 

Act XX of 1844. 

An Act to amend the law relating to 
advances bond fide made to agents en¬ 
trusted \vith goods by extending to the 
territories of the East India Company, 
in cases governed by English law, the 
provisions of the stat. 5 & 6 Viet. c. 39 
as altered by this Act. 

The whole. 

Act XXI of 1848. 

An Act for avoiding wagers 

The whole. 

Act V of 1866 (»). 

An Act to provide a summary procedure 
on bills of exchange, and to amend in 
certain respects the commercial law of 
British India. 

Sections 9 and 10. 

Act XV of 1866, 

An Act to amend the law of partnership 
in India. 

The whole. 

Act vm of 1867. 

An Act to amend the law relating to 
horse-racing in India. 

The whole. 


(0 Short title, “ The Statute of Frauds.” See the Short Titles Act, 1896 (69 & GO 
Viet, c, 14). 

(m) The Indian Insolvency Act, 1848. 

(n) Short title, “ The Policies of Insurance (Marine and Fire) Assignment Act, 1866.” 
See the IndiaTi Short Titles Act XIV of 1897. 
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Position of Specific Relief in English Procedure. 

Specific relief,-as a form of judicial redress, belongs to 
e aw o Procedure, and, in a body of written law arranged 
according to the natural affinities of the subject-matter, 
would find Its place as a distinct Part or other division of 
the Civil Procedure Code. This has not happened in India 
because in England, some centuries ago, the Eong’s ordinary 
Civil Courts of law had in general {a) no other instrument 
of coercion than distraint on property (though by a series of 
statutes many of them early, imprisonment was authorised 
in aid of the preliminary stages of process; hence the so- 
called imprisonment for debt which makes a large figure in 
English prose fiction down to the middle of the nineteenth 

• of money was the only satisfaction the 

suitor could obtain from the Court of Common Pleas, or 

other Courts which shared or imitated its jurisdiction, in the 

regular course of justice. Therefore in many cases where 

money compensation, even if available, was not an adequate 

satisfaction, the King’s justice was in default. It is now 

famiUar learning to all students of legal history that in the 

early stages of judicial institutions we constantly find the 

power of Courts to enforce decisions or even to compel the 

appearance of parties rudimentary if not wholly wanting. 

There is therefore nothing to be surprised at in the limited 

scope of common law remedies in the Middle Ages. The 

question why it was not enlarged until the latter part of the 


(a) The earlier medieval actions for the 
recovery of land were practically obsolete 
after the Restoration at latest; the action 
of ejectment which took their place has a 
peculiar history: the action of detinue 

professed by the form of the judgment 

i.o. 


to give specific relief, with the value of the 
goods and damages as an alternative, but 
specific delivery could not be enforced. 
None of these actions, it will be observed, 
was founded on contract, 


47 
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S. R. A. nineteenth century has its interest; an interest, however, 

not material for any practical purpose in British India. The 
reader may take it as a fact that down to the eighteenth 
century any such proposal, at any rate coming from official 
quarters, would have been looked on with suspicion. Mean¬ 
while the Chancellor, exercising the King’s reserved power 
of doing justice in an extraordinary way where the ordinary 
means failed, had undertaken to make the defect good. The 
Chancellor s justice, in a proper case, would compel a man 
actually to perform what he had undertaken, not merely 
to pay damages for breaking his promise. Disobedience to 
the Chancellor’s order was contempt of the King, a personal 
offence punishable by imprisonment until the command, in 
theory a special royal command, was obeyed. Such was the 
sanction of all equitable jurisdiction. A very obstinate 
party might choose to remain in prison rather than execute 
a conveyance, and sometimes did. Only in quite recent 
times have the Courts acquired power to do, without any 

concurrence of a party in default, that which he ought to 
have done. 

Hence were derived both the strength and the weakness 
of Courts of Equity. They could do much that a Court of 
Common Law could not do | but they had to justify their 
action on the ground that the suitor showed some special 
cau.se for seeking a kind of relief which was origiually con¬ 
ceived as extraordinary. This was especially so in cases 
where the plaintiff had a legal right, a right for which the 
Common Law provided some remedy, but the Common Law 
was inadequate in the sense of not being fitted to do full 
justice in the case. The doctrine and practice of Specific 

Performance belong to this class (see more on Ch. II of the 
Act). 

In consulting English authorities it must be remem¬ 
bered that as Courts of Common Law could not give specific 
relief in their ordinary civil jurisdiction till after the middle 
of the nineteenth century, so Courts of Equity had no power 
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to award damages (b). Accordingly a plaintiff who sought 
specific relief might not claim damages in the alternative ; 
if he failed, his only remedy was to commence an action 
in the appropriate common law jurisdiction. “ He may 
make >vhat he can of it at law” was a current phrase. 
Attention to this peculiarity will often explain the practical 
earmg of arguments that otherwise might seem obscure. 

t the work were to be done afresh without regard to 
istorical accidents, there would be no reason for having a 

separate Specific Relief Act at all; its contents would be 
divided between the Civil Procedure Code and the Transfer 
o Property Act. Such a drastic reform may well, as things 
are, not be worth the pains, but some revision in detail 
appears desirable. For example, s. 57 is in confiict with the 
later English authorities, and the persistent though mostly 
futile attempts to evade the important proviso to s. 42 for 
the purpose of obtaining in effect the benefit of a substantive 
decree without paying the proper court fee for it, seem to 
point to a need for more explicit and stringent wording. 


S. R. A 


to 



iIm 



7^10 


THE SPECIFIC RELIEF ACT, 1877. 


THE SPECIFIC RELIEF ACT 

(ACT No. I OF 1887.) 


S. R. A. 

S.l. 


\lth February, 1877.] 

An Act to Define and Amend the Law relating to 

CERTAIN Kinds of Specific Relief. 

Whereas it is expedient to define and amend the law 

relating to certain kinds of specific relief 
obtainable in civil suits. It is hereby enacted 

PART I. 


PreaniWo. 


as follows: 


Preliminary. 

1. This Act may be called the Specific Relief Act, 
Short title. 1877 (a); 


(a) For Stntcmciit of Objects and Reasons, see Gazette of Lidia, 1875, Pt. V., 

p. 258; for Report of the Select Committee, see ibid., 1876, Pt. V., p. 1446; for 

discussions in Cmmcil, see ibid., 1875, Supplement, pp. 981 and 1026; iftid., 1876, 

Supplement, p. 1284, and ibid., 1877, Supplement, p. 877. 

Act I of 1877 has been declared in force in Upper Burma generally (except the 

Shan States) by the Burma Laws Act, 1898 (XIII of 1898), s. 4 (1), Burma Code, 
Ed. 1899. 

It has been extended by notification under s. 6 of the Scheduled Districts Act, 
1874, to the following Scheduled Districts, namely :— 

The Scheduled Districts of the Punjab, 
including at the time districts which 

now form the North-West Frontier 
Province. 

the Districts of Kamrup, Naugong, 

Darrang, Sibsagar, Lakhimpur, Goal- 
para (excluding the Eastern Duars), 

Sylhot, and Kachar (excluding the 
North Kachar Hills) . 

the Districts of Hazaribagh, Lohardaga 
(including the present district of 
Palamau, separated in 1894) and 
Manbhum and Pargana Dhalbhura in 
the District of Singhbhum [the Lohar¬ 
daga District is now called the Ranchi 
District, see Calcutta Gazette, 1899, 

P- . ib., 1878, Pt. I, p. 82: 


Gazette of India, 1877, Pt. I, p. 662; 


i6., 1877, Pt. I, p. 662 ; 
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It extends to the whole of British India, except the 

Scheduled Districts as defined in Act No. XIV 


Local extent. 


Commencement. 


of 1874. 

And 


day of May, 1877. 


2 . [Repeal of enactments.] Rep., Act XII of 1891. 

something repugnant 

clause. Liie suDject OX Context,— 

‘‘ obligation ” includes every duty enforceable by law : 

‘ trust ” includes every species of express, implied or 
constructive fiduciary ownership : 

trustee” includes every person holding, expressly by 
implication or constructively, a fiduciary character : 

Illustrations. 

(a) Z. bequeaths land to A., “ not doubting that he will nay thereout 

trus^ ,vitlun the meaning of this Aet, for B., to the extent of the annuity. 

nf ^ ’ medical or spiritual adviser of B. By availing himself 

of his situation as such adviser, A. gains some pecuniary advantage which 

ri have accrued to B. A. is a trustee, for B., within the 

meanmg of this Act, of such advantage. 

(c) A., bemg B.’s banker, discloses for his own purpose the state of B.’s 




the Scheduled Districts of the Central 

Provinces . 

Sind.,, 

Coorg 

Western Jalpaiguri 
that portion of the Jalpaigm-i District 
knovm as the Western Duars ... 
Kumaon and Garhwal and the Tarai 
Parganas... 


» » A 


• 4 • 


Gazette of India, 1870, Pt. I, p. 772 ; 
ib„ 1880, Pt. I, p. 676 
*6., 1882, Pt. I, p. 217 
tb., 1882, Pt. I, p. 511 

ib., 1896, Pt. I, p. 44 ; 

ib., 1886, Pt. I, p. 452, and 1895, Pt. I, 
p. 573. 

f6., 1897. Pt. I, p. 1415. 

S. 9 has been extended by notification under s. 6 of the Scheduled Districts Act, 
1874, to the Taluqs of Bhadrachalam and RakapUli and the Rampa Country fGazettJ 
of India, 1879, Pt. I, p. 630]; to the .scheduled portion of the Mirzapur District, see 
Gazette of India, 1886, Pt, I, p. 452. Section 9 has also been extended, by notification 
under the same Act, to tracts in the Godaveri Agency, to which it had not already 
been extended, see Gazette of India, 1900, Pt. I, p. 59. 

S. 9 has been declared in force in British Baluchistan by the British Baluchistan 
Laws Regulation, 1890 (I of 1890), s. 3, Baluchistan Code, Ed. 1900, p. 60. 


Ajmcre and Merwars 


4*4 


S. R. A. 
Ss« 1—3* 
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account. A. is a trustee, within the meaning of this Act, for B., of the benefit 
gained by him by means of such disclosure. 

(d) A., the mortgagee of certain leaseholds, renews the lease in his own 
name. A. is a trustee, within the meaning of this Act, of the renewed lease, 
for those interested in the original lease. 

(e) A., one of several partners, is employed to purchase goods for the 
firm. A., unknown to his co-partners, supplies them, at the market-price, 
witli goods previously bouglit by himself when the price was lower, and 
tlius makes a considerable profit. A. is a trustee, for his co-partners, within 
the meaning of this Act. of tlie profits so made. 

(f) A., the manager of B. s indigo factory, becomes agent for C., a vendor 
of indigo-seed, and receives, without B.’s assent, commission on the seed 
purchased from C. for the factory. A. is a trustee, within the meaning of this 
Act, for B., of the commission so received. 

(g) A. buys certain land with notice that B. has already contracted to 

I)uy it. A. is a trustee, within the meaning of this Act, for B., of the land so 
bought. 

(h) A. buys land from B., having notice that C. is in occupation of the 
land. A. omits to make any inquiry as to the nature of C.’s interest Uierein. 

A. is a trustee, within the meaning of this Act, for C., to the extent of that 
interest. 


'‘Settlement” means any instrument (other than a 
will or codicil as defined by the Indian Succession Act) (6) 
whereby tlie destination or devolution of successive interests 
in moveable or immoveable property is disposed of or is 
agreed to be disposed of : 


Hiid all words occurring in this Act, 
in Contract Act!^^ wliicli are defined in the Indian Contract 

Act, 1872 (c), shall be deemed to have the 
meanings respectively assigned to them by that Act. 


Obligation, etc.— If obligation and enforceable duty are to be 
synonymous, why use the longer word, w’hich is also the less accurate { 
In Homan law obligation * is confined to duties between definite 
])ersons : in old hnglish law it w’as confined to one special kind of 
instiument; modern scientific w'riters for the most part use it in the 
Homan sense. Such, how'over, is the definition. 

With regard to trust " it will be observed that the Trusts Act 
(II of 1882) was passed some years later. In that Act the “ construc- 
ti\e tiust of Itnglisli books is called an obligation in the nature of a 
trust; so that, as u matter of verbal definition, the expressionstrust 
and '* trustee ” are wider in the Specific Relief Act. From an English 
point of view it would be easy to criticize the language of the illustra* 


Act X of 1805 (now Act xxxix of 


(c) Act IX of 1872. 
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tions in one or two places. Bnt such criticism would not be profitable 
for Indian purposes. 

The illustrations are intended to explain the extent of the defini¬ 
tions, not to state cases necessarily falling within any section of the Act 
Thus Illustrations (e) and (f), so far as regards the legal result of 
t e acts, would come under the Contract Act: see ss. 216, 218, 258. 

Express, implied or constructive trust.— Trusts, according to 

^rnglish law, are either (1) express, or (2) constructive or implied. 

- 11 express trust is one which is created by the actual terms of some 

mstrument or declaration. A constructive or implied trust arises 

when property, not impressed for the time being with any express 

trust, is acquired or held by a person in circumstances which render 

It obligatory upon him to hold it for the benefit of some other person 

as beneficiary (d). The expressions “ express trust,” “ implied trust,” 

and “ constructive trust ” are not used in the Indian Trusts Act, 1882. 

What are called express trusts in English law are called merely “ trusts ” 

(defined in s. 3), and are dealt with in ss. 4 to 79, while what are called 

constructive or implied trusts in English law are called “ obligations in 

the nature of trusts,” and are dealt with in ss. 80 to 96. The Indian 

Trusts Act may thus be divided into two parts, one dealing with the 

express trusts of the English law and the other with the constructive or 
implied trusts of that law. 

Dl; (a).—This is an instance of what is known in the English law 
as precatory trust. A precatory trust is one created by precatory 
words, such as expressions of confidence, request, or deske that pro¬ 
perty wfil or shall be applied for the benefit of certain named indivi¬ 
duals. For another instance, see the Indian Trusts Act 1882 s 6 
ill. (a). ’ ■ ’ 

III. (b).—Compare Indian Trusts Act, 1882, s. 88. 

ni. (d).—The case of a mortgagee renewing a lease is now dealt 

with in the Transfer of Property Act, 1882, s. 64, and the Indian Trusts 
Act, 1882, s. 90. 

lU. (g).—The case of A. buying land with notice that B, has 
already contracted to buy it is now dealt with in the Indian Trusts 
Act, 1882, s. 91, and the Transfer of Property Act, 1882, s. 40 [of which 
see ill. (a) ]. In such a case A. stands in the position of a trustee for B. 
o f the land purchased by him, and he could not pro fit by the conveyance 

{d) Soar v. Ashwell [1893] 2 Q. B. 390, 396. 
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to him except to stand in the shoes of his vendor and receive the 

purchase from B., on payment of which he would have to convey the 

land to B. (e). See also s. 27. clause (b), and the second illustration 
to clause (b), pp. 813, 814, below. 

A. agrees to sell certain land to B., and puts him in possession 
under the agi-eement. B. is ready and willing to complete the purchase 
and take a registered conveyance from A. Before any conveyance 
IS executed, A. sues B. for possession of the land. According to a 
Full Bench of the Madras High Court, A. is entitled to possession, the 
reason given bemg that under s. 54 of the Transfer of Property Act. 
1882, an agreement for sale of immovable property does not of itself 
create any interest in or charge on such property and that the provisions 
of the section are imperative {/). On the other hand, it has been held 
by a Full Bench of the Bombay High Com-t (ff), that A. is not entitled 
to possession. According to that Court s. 54 of the Transfer of Property 
Act does not exhaust the relations which flow from a contract for sale 
of immovable property according to the Indian Statute Law, and A 
stands m a fiduciary relation to B. having regard to the pro^^sions of 
^ 40 of that Act, s. 91 of the Indian Trusts Act, and s. 3 of the Specific 
Belief Act read with ill. (g) thereto. Scott C.J. said “ Where a vendor 
who has contracted to sell immovable property and has under the con¬ 
tract put the prospective vendee in possession, sues the latter in eject¬ 
ment, he repudiates, if the vendee is willing to complete the purchase, 
the fiduciary obligation arising out of the contract and annexed to the 
ownership of the property, and seeks to treat the vendee as a trespasser 
Once It IS recognised that the plaintifl' is violating his fiduciary obliga¬ 
tion, It is clear that the Court cannot grant him the relief which he seeks, 
for It will not aid him in committing a breach of trust and his suit must 
fail; the defendant is no trespasser, but is in possession under the 
contract which the plaintiff has bound himself to carry out.” 

4. Except where it is lierein otherwise expressly 
s-^'ings. enacted, notliing in this Act shall be deemed— 
(a) to give any right to relief in respect of any agree- 
nieiit which is not a contract; 

(ff) Bapu Apaji v. A’as/iiria//i SM 

(1917)41 Bom. 438; 391. C. 103 [F, B.] 

Aaxr/utnrao v. (1921) 4 

Bom. 434; COL C. 681. 


(e) 0(i/tffar(nn v. Lax/min (1916) 40 

iiom. 498; 37 1. C. 300. 

(/■) A'urri Veerareddi v. Aurri 
Bapheddi (1900) 29 Mad. 330 [F. B.]. 
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(b) to deprive any person of any right to relief other 

than specific performance, which he may have 
under any contract; or 

(c) to affect the operation of the Indian Registration 
Act on documents. 

Clause (a).-The erpreasiou “ agreement " is defined in the Indian 

Seet’/?’ " ‘0 »' 

Act. bee the last paragraph of s. 3, above. 

Clause (c).— A. executes a writing whereby he agrees to Lrrant a 

lease of his land for B. for a period of five years A (U)' 

A f„e B fl fi ^ “gteement, but the writing is not registered^ 
A. sues B. for specific performance. The writing, not being registered 

IS not atassible m evidenoe. and A.’s suit must be disirfssfd See' 

Ecgistration Act, 1908. s. 2 (7), s. 17 (1, (d), and s. 49 (c). 

Specific relief _ 

how given. 5. Specific relief is given— 

(a) by takmg possession of certain property and 
delivering it to a claimant; 

(b) by ordering a party to do the very act which 
he IS under an obligation to do ; 

(c) by preventmg a party from doing that which 
he IS under an obligation not to do ; 

(d) by determining and declaring the rights of 

parties otherwise than by an award of com- 
pensation ; or 

(e) by appointing a receiver. 

Clause (a).—See ss. 8-11. 

Clause (b).—See ss. 12-30. 

Clause (c).—See ss. 53-57. 

Clause (d).—See ss. 42-43. 

Clause (e).—See s. 44. 

See notes to s. 7, below. 
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Preventive 

relief. 


See notes to s. 7, below. 


6. Specific relief granted imder clause 
(c) of section 5 is called preventive relief (h). 


s. R. A. 

Ss. 


(A) See ss. 63-57. 
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8.’ granted'to^enfore! relief cannot be granted for 

penal law. the mere purpose of enforcing a penal law. 

Note on secs. 5-7.—These sections are in the nature of abundant 
preliminary e.xplanation or caution, and cannot affect the construction 
of the detailed provisions which follow in their proper places ; the 
contents of the Act set out at the head are a better guide to those 
jtrovjsions. Whitley Stokes pointed out long ago that s. 5 is really 
of no use. S. 7 is a negative statement of the principle more clearly 
e.xpressed by saying that, specific relief being a civil remedy, the plain¬ 
tiff must show some individual right to it in every case, claiming either 
performance of what is due to him or repression of wrong committed 
or threatened against him in particular. 

What is enforcing penal law. —To direct a magistrate to furnish 

copies of the proceedings in a case before him to the unsuccessful 

prosecutor does not amount to granting specific relief to enforce a 

licnal law. Such a direction, therefore, is not against the provisions of 
this section (i). 


PAET II. 

Of Specific Relief. 


CHAPTER I. 

Of Recovering Possession of Property. 

(at) Possession of Immoveable Property. 

8. A person entitled to the possession of specific 

Reco^•cry of i»“iioveable property may recover it in the 

abio^ropeltr"" prescribed by the Code of Civil Pro¬ 

cedure {j). 

In the manner prescribed by the Code of Civil Procedure.- That is 

to say, by a suit for ejectment on the basis of title (k). 


(i) Hank of Bengal v. Dinonalh Boy [k) T^Khmanv. Shambhu B'arain (mi) 

(1882) 8 Cal. 160. 33 AH. 174, 180; 7 I. C. 495 [F. B.]. 

(j) Act V of 1908. 
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9. If (1) any person is dispossessed without his consent 

Suit by person immoveable property otherwise than in 

I"' person claiming 

through hun may, by suit * * .* (m), recover 

possession thereof, notwithstandmg any other title that 
may be set up in such suit. 

Nothing in this section shall bar any person from 

suing to establish his title to such property and to recover 
possession thereof. 

Government brought against the 


No appeal shall lie from any order or decree passed in 
any suit instituted under this section, nor shall any review 
of any such order or decree be allowed. 


Restitution of dispossessed holder.-This section affiims an impor¬ 
tant principle of substantive law. Disputed rights are to be decided 
by due process of law and not otherwise, and existing peaceable posses- 
smn will be protected against disturbance without regard to the ques- 
lon of Its origm (n). The only way to do this with effect is to restore 
the dispossessed holder, without prejudice to the ultimate rights of any 
adverse claunants, including the dispossessor himself. Those rights, 
however, must be asserted in a court of justice and the question of title 
dealt with m regular course. Inasmuch as dispossession is commonly 
a notorious and easily proved fact, and matters of title involving legal 

argument cannot be dealt with in a suit under this section, the decision 
in such a suit is not subject to appeal. 

The distmction between summary or comparatively smnmary 
process for the protection of possessor and litigation for the final 
settlement of titles between contending claimants is familiar in English 
law and goes back to the Middle Ages, although there is now no formal 
difference in the procedure. It does not necessarily involve the 


(1) But see as to tenancies in the 
Punjab, the Punjab Tenancy Act, 1887 
(XVI of 1887), s. 61, Punjab Code, Ed. 
1903, p. 201. As to the practice in cases 
subject to the Central Provinces Tenancy 
Act, see MoUlal v. NanheUd (1930) L. R. 
67 I. A. 333. 


(m) The words “ instituted within six 
months from the date of dispossession ” 
were repealed by the Repealing and 
Amending Act, 1891 (XII of 1891). 

(n) See Olenivood Lumber Co. v. 
Phillips [1904] A. C. 405, 410. 
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worked out in England only in our time, that possession 
itself has all the incidents of title as against all men who have not a 
better right. We cannot imdertake to develop that proposition here. 

The present writer has endeavoured elsewhere to state it with as little 
technical detail as possible (o). 

English law permits though it does not cncomage a person who is 
actually entitled to the possession of immovable property (not one who 
erroneously, however honestly and plausibly, thinks himself entitled) 
and is out of possession to re-enter without breach of the peace if he can. 
This concession to self-help was inevitable in days when the superior 
couids were closed for great part of the year and twenty miles were 
counted a long day’s journey. Such cases are not now frequent though 
not wholly unknown (p); we do not think it useful to make further 
reference to them here, still less to the peculiar and difficult questions 
raised on the medieval statutory prohibition of forcible entry. 

Possession, title and evidence.— The Act assumes the general rules 
of law concerning possession to be known ; whether because the 
diciftsman supposed them to be simple and obvious, or because he knew 
them to be so much otherwise that any attempt at definition in a short 
compass would be perilous, it skills not to inquire. The most we can 

do here is to recall a few of the elementary principles which are material 
to be borne in mind in practice. 

Possession in fact is manifested by the exercise of such exclusive 
control as the object is capable of. It need not always be complete 
or immediate visible control; in the case of wild uncleared land pay¬ 
ment of taxes may be sufficient evidence of })ossession, as being the 
only practicable act of dominion (q), and where a continuous parcel of 
land is held under one and the same claim of title, act-s of control or 

enjoyment done in one part of it are relevant to show possession of the 
whole (r). 

The Common Law generally attributes possession in law to the 
jierson exercising control in fact on his own account, whether for a 


(o) 1 ollock, I'irst Book of Juris- (r) Tho classical authority is Parke B.’s 

prudence, (ith ed. 1929, pp. 184-192. judgment in Jones v. 1 F»//uj»m (1837) 2 
See Perry v. Clissold [1907] A. C. 73. M. & W. 326 ; 46 R. R. 611, approved. 

(p) Lows V. Telford (1876) 1 App. Ca. lard AdvoeaU Blatdyre (1879) 4 App. 

Ca. 770,791. On salvor’s possession of a 
( 7 ) Kirby Coicderoy [1912] A. C. 509. sunken wreck, The Tubantia [1924] P. 78. 
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greater or a lesser interest, provided that the control is intended to be 

lusive (s) The only practical exception is where the custodian is 

c -mg merely on behalf of a person whose orders he is bound to obey. 

ch a custodian is called a servant or bailiff in law, whether answering 

r no answermg that description in popular language. This is hardly 
a real exception. ^ 

It IS a rare but possible case that possession is in dispute between 
claimants of whom neither can be said to possess in fact; in such ease 
IS a very ancient rule that possession follows title, that is, the law 
attributes possession to the claimant whose title is the better. This 
applies to both immovable and movable property {t). 


mtation.-A suit under this section should be brought within 
A^t"^ 3 ) T dispossession occurs (Limitation 


Object of the section.-This section corresponds with s. 15 of the 
Indian Limitation Act XIV of 1859 (u). The object is to discourage 

people from taking the law into their own hands, however good their 
e may e (w). The section was enacted to prevent persons ousting 
a man from possession except by process of law. It provides a summary 
and speedy remedy thi-ough a medium of the Civil Court for the 
restoration of possession to a party dispossessed by another, leaving 
em to fight out the question of their respective titles if they are so 
advised (x) ; the remedy, independent of the Act, of a suit founded on 
a claim of possessory title is not excluded (y). 


Scope of the section,— Section 8 of the Act provides that a person 
entitled to the possession of specific immovable property may recover 


( 5 ) Otherwise in Roman law; there¬ 
fore comparison of the Common Law with 
Roman or Romanised learning should be 
undertaken only by first-hand students of 
the Roman authorities, and even by them 
with special caution. 

(/} Hammy v. Margreit [1894] 2 Q. B. 
18, 27. 

(■^i) A defendant who has been added 
as a party on his own application cannot 
afterwards resist a decree on the ground 
that he was so added more than six 
months after the alleged dispossession : 


Bhaudin V. Ibrahim (1928) 30 B. L. R. 

1405; 112 I. C. 786 ; A. I. R. 1928 Bom. 
526. 

{v) As to cases decided under that 
section, see Broughton’s Code of Civil 
Procedure, 1859, pp. 572-573. 

{w) Krisknarav v. Va^dev (1884) 8 
Bom. 371, 375 ; Rudrappa y. Narsingrao 
(1905) 29 Bom. 213. 

(x) Wall Ahmed y. Ajttdkia Karuin 
(1891) 13 All. 537, 558, 562. 

(y) Ram Bayed v, Saraswati (192^) 
49 All. 191 ; 99 I. C. 668. 


S. R. A* 
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it in the manner prescribed by the Code of Civil Procedure, that is to 
say, by a suit for ejectment on the basis of title. Sec. 9 gives a summary 
remedy to a person who has without his consent been dispossessed of 
immovable property otherwise than in due course of law, for recovery 
of possession without establishing title, provided that his suit is brought 
within six months of the date of dispossession. The second paragraph 
of the section provides that the person against whom a decree may be 
j)assed under the first paragraph may, notwithstanding such decree, 
sue to establish his title and to recover possession {z). The two sections 
give alternative and distinct remedies. If a suit is brought under 
section 9 for recovery of possession, no question of title can be raised or 
determined in that suit or in working out the judgment (a). The object 
of the section is clearly to discourage forcible dispossession and to 
enable the person dispossessed to recover possession by merely proving 
previous possession and wrongful dispossession without proving title, 
but that is not his only remedy. He may, if he so chooses, bring a suit 
for possession on the basis of his title (6). But if he does so he cannot 
change his ground and ask for judgment under this section, which 
does not apply to such a suit (c). 


Failure to prove title in a suit for possession based on title.— 

Accordingly when a plantifE sues for possession on the basis of title and 
fails to establish title, he is not entitled to a decree for possession under 
the first paragraph of this section even if he can prove possession within 
six months anterior to his dispossession (d), ^^^lere a suit which is 
really based upon title is dealt with by the Court of first instance as a 
suit under this section, and an appeal is preferred from the decree, the 
appellate Court should send the suit back to the Court of first instance 
to be dealt with as a suit based upon title (e). 


(z) Dismissal of a suit under this sec¬ 
tion does not of itself raise any presump¬ 
tion that the defendant was in fact in 
possession : Iragala Kotayya v. Uddajiti 
Subbayya, 120 I. C. 384 ; A. I. R. 1929 
Mad. 784. 

(a) Where the defendant reaps crops 
after decree for possession ho may not 
set up title as a defence to a suit for the 
value of the crops : Munna Singh v. 
Awsun 5(717^ (1919)41 All. 108; -18 I. C. 
492. 


(6) Lachman v. Shambhu iVaroin 
(1911) 33 All. 174, 180; 7 1.0.495 [F.B.l. 

(c) Qantsh Ra\ v. Bhu^hi Rai (1924) 
46 All. 903; 82 I. C. 324, and cases 
referred to in next par.; Qanesh v. 
Dasso, 26 All. L. J. 867 ; 103 I. C. 428; 
A. I. R. 1927 All. 669. 

{d) Lachmanv, Shambhu Narain{l0l\) 
33 All. 174 ; 7 I. C. 496; Ramosami v. 
Paraman (1902) 26 Mad. 448. 

(f) ATarain Das v. Het Singh (1918) 40 
All. 637: 461. C. 925. 
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Who may sue under this seetion.-It is only a person who has had 

juridical possession that may sue under this section. Therefore 

a trespasser who has been dispossessed is not entitled to sue under this 

section (/). For the same reason a person claiming that he was in 

possession “ as representing his father and his uncle ” cannot sue under 

this section (g). Though a tenant may hold over after the expiry of 

the period of tenancy, his possession is still juridical, and he is entitled 

to sue his landlord for possession under this section, if forcibly dispos- 

sesse y im (h). -When a tenant is dispossessed by a third person 

he IS the proper party to sue under this section (f). But if the tenancy 

as erminated after the date of dispossession, the landlord may sue 

under this section {j) ■ likewise if the tenant will not sue, the landlord 
may sue and join the tenant as a defendant (k). 

Who may be sued under this section.-A., alleging that B. and C 
dispossessed him of certain land, sues them for possession under this 
sec ion. . alleges that the land belongs to D. and that he is D’s 
manager. C. alleges that he is the lessee of the land under D The 
suit IS properly brought against B. and C., they being the persons who 
A. alleges, dispossessed him. D. is not a necessary party to the suit (1). 

‘ ‘ Dispossessed. ’ ’—The mere cutting of a couple of bundles of grass 

does not necessarily amount to dispossession within the meaning of 

this section (m), nor can A. be said to be dispossessed by B if B 

prevails upon A.’s tenants not to pay the rent to A., and receives the 
rent himself (n). 


Immovable property.— There is a conflict of decisions as to whether 
the expression “ immoveable property ” in this section includes incor¬ 
poreal rights, e.g., a right to fish in a khal the soil of which does not 
belong to the person claiming the right. The High Courts of Bom- 


(/) Amiruddin v. Mohamad (1891) 15 
Bom. 685. But see Tamizuddin v. 
Ashrub All (1904) 31 Cal. 647. at p. 656. 

{g) Nritto Loll v. Rajcndro Narain Deb 
(1895) 22 Cal. 562. 

(A) Rudrappa v. Narsingrao (1905) 29 
Bom. 213. 

(t) Virjivandas v. Mahomed Ali Khan 
(1881) 5 Bom. 208, 211-12. There is no 

real authority to the contrary : Veera- 
swami Mvdnli v. Venkatachala Mudali 
(1925) 92 I, C. 20; 60 Mad. L. J. 102; 


A. X. R. 1926 Mad. 18. 

U) Jf^dnnatha v. Rama Rayer (1905) 
28 Mad. 238. 

{k) Ratanlal Qhedabhai v. Amarsing 
Rupsan (1929) 53 Bom. 773 ; 122 I. C. 54. 

(/) Virjivandas v. Mahomed Ali Khan 
(1881) 5 Bom. 208, 214, 217. 

(m) Virjivandas v. Mahomed Ali Khan 
(1881) 5 Bom. 208, 221 ; nor, it would 
seem, for any purpose. 

(n) Jarini Mohun v. Qunga Prasad 
(1887) 14 Cal. 649. 
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s. R. A. ( 0 ) and Madras {j,) have held that it does. On the other hand 

.t has been held by a Full Bench of the Calcutta High Court that it does 
not [q). According to the latter Court, the expression “immoveable 
property ” m this section refers only to such properties of which 
physical possession can be given as contemplated by s. 5, cl. (a), of this 

Act, 


‘ otherwise than in due course of law. ’ ’—A person is said to be 

dispossessed “ otherwise than in due course of law ” if he is dispossessed 

l.y another acting of his own authority ami without the.intervention 

of a Court of law. The words “ due course of law ” are not merelv 

equivalent to the word legally,” for a thing wliich is perfectly legal 

may s i e y no means a thing done “ in due course of law ” The 

expressfon “ due course of law ” means the regular, normal process and 

eflect orthe law operating on a matter which has been laid before it for 

adjudication. Thus though a landlord is entitled to possession of his 

bind from his tenant after the expiry of the period of tenancy, yet if the 

onant holds over, he may not dispossess him of his own anthority. If 

>0 does so. It IS eomiieteiit to the tenant to sue the landlord for posses¬ 
sion under this section (r). 

Tf 1 _ up in such suit. ’ ’ 

-if the suit IS brought within the prescribed period, that is, within 

SIX mont IS from the date of dispossession, even the rightful owner is 

precluded from showing his title to the land (s). It is not a defence 
to a suit unaer this section— 

(•) by a mortgagee against the mortgagor, that the mortgage 

and possession under it were obtained by the mortvacree by 
fraud (/). ° 

(ii) by a tenant against the landlord that the tenant was boldine 
over at the date of dispossession (u). 


(o) Bhnndal v. Pandol (1888) 12 Bom. 

^21 (right of fishery); Mangcddas v. 

Jeioanram (1809) 23 Bora. 673 (right of 
way). 

(p) Krishna v. (1890) 13 Mad. 

04 (right of ferry), 

(?) Fadu Jhala v. Oour Jlo/nin Jhala 
(1802) 19 C«I. 544 fP. B.J ; Falabar y. 

A'aW (1891) 18 0,11.80 (right of fishery); 

^ uzlur liahman v. Krishna Prasad (1902) 
20 Onl, 914 ihnt, possession whereof Is held 


by collecting tolls or r^nta). 

(r) Budrappa v. Narsingnto (1906) 20 
Bom. 213. 

{s) EnadooUah y. KMen Soondar 
(1867) 8 W. R. 386, 389; Ismail Arijf 
V. Mahomed Ohous (1893) 20 Cal. 834, 
842-843 ; L. R. 20 I. A. 99, 106-107. 

(/) Sagaji v. Ramji (1881) 6 Bom. 446. 

( m ) Budrappa v. Narsingrao (1905) 29 
Bom. 213. 
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0*r under Criminal Procedure Code, a. 145 .^I„ p,„„ecli„g 3 

neirtuted under , rf ,,, P 8 

rt f „„.,„.l f „„rt the,. B. and A. ™ in pn,,,™. „( 

and an order ,s mad. under that section declaring to be entitled to 
retarn posse.»„„ thereof until evicted therefrom in due course of l.rv 
he order ,s no bar to a suit by A. against B. for possession under the 
pr«nt section It is a inistahc to suppose that after such an oide 

A s only remedy is to institute a suit to have his ,i,le declared and 

])(>.s8e8sion given to him (y). 

Limits of decree under this section.-A decree under this section 

Ihe Court has no power under this section to direct the defendant 

o pay 0 the plaintiff the cost of removing huts and filling up excava¬ 
tions (w), nor to award mesne profits (x). 

Suit brought more than six months after dispossession.-If a suit is 
brought under this section within six months from the date of disposses- 
Mon, a that the plaintiff has to prove to entitle him to a decree is 
previous possession ; he has neither to allege nor prove title. If the 
suit 1.S not brought until after six months from the date of di.spo.ssession 
plamtift cannot recover on the strength merely of his previous 
possession; e can recover only if he proves his title to the land (?/) 
lit »hut ,f the suit IS one for possession ng.iiist „ l„s,w,scc, thut is 

p W ff t„“ *1T T 

P ‘’'“••‘Prtotild prove his title, or is it sufficient H he 

proves his previous possession ! Oil this point there is . eoidiict of 
decisions between the High Courts of Bomb.y, All.h.bsd, snd M.drm, 

on the oue h.iid, uud the High Comit of Culcntt. «„ the other hand 
Aecorimg to the Bombay (.), Allahabad («), and M.sdras (4) Hivh 
Courts, the plaintiff is entitled to sneceed if he proves his preview 


(v) Jwala V. Ganga Prasad (1908) 30 
All. 331 ; U Kyaiv Im y, U Shwe So 
(1928) 6 Ran. G67 ; 114 1. C. 543; A. I. 
R. 1929 Ran. 21. 

{w) Tilak Chandra y. Fatih Chandra 
(1898) 25 Cal. 803. 

(^) Ma Ngwe Bwin y. Maung Po 
Maung (1927) 5 Ran. 123; 101 I. C. 

630; A. I. R. 1927 Ran. 142. 

Oj) Wise y. Ameemnnissa (1880) L. R. 


I c. 


7 I. A. 73, 80-81. Cp. Mashal Singh y. 

Ahmad Busain (1927) 50 All. 86 ; 103 
I. C. 363; A. I. R. 1907 534 . 

(z) Krishnarav v. Va^udev (1884) 8 
Bom. 371. 

(а) Wali Ahmed v. Ajudhta Kandn 
(1891) 13 All. 537; Vmrao Singh y. 
Pamgi Das (1914) 36 All. 51; 221. C. 622. 

( б ) Narayan Pow y. Dharmachar (1903\ 

26 Mad. 514. ^ 


s, R. A. 
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])ossession ; it is not necessary for him either to allege or prove his title. 

According to the Calcutta decisions, the plaintiff is not entitled to 

succeed if he merely proves his previous possession ; for the plaintiff to 

succeed he should allege and prove his title, at the least possessory title, 

I.C., ])ossession for twelve years (c). The distinction between the two 

conflicting views may be explained by an illustration : A., alleging 

that he had been in quiet and undisturbed possession of certain land 

for eleven years and six months and that he was forcibly ousted from 

possession by B., who never had any title to the land at all, sues B., 

<S months after the date of dispossession for possession. A. has no 

title to the land at all, but it is proved that he had been in possession 

as alleged. B. also has no title of any kind to the land (d). Is A. 

entitled to a decree ? According to the Bombay, Allahabad and Madras 

decisions, he is. These Courts proceed upon the principle of Engli.sh 

I.aw, also recogni.sed in India (c), that posse.ssion is a good title agMiist 

all but the true owner and entitles the possessor to maintain ejectment 

again.st any other person than such owner who dispossesses, and they 

hold that this principle is not in any way affected by the provisions of 

Ihe present .section. According to the Calcutta High Court, A.’s 

posse.ssion being for a period less than 12 years, he is not entitled to 

possession, though B. has no title. According to that Court, the only 

case in which a plaintiff having no title can succeed against a trespasser 

on the strength of his previous title is that provided for by the present 

section, and that unless the suit is brought within 6 months from the 

date of dispossession, he is not entitled to any relief. We are inclined 

to think that the correct view is the one taken by the Bombay, 

Allahabad, and Madras High Courts in accordance with English 

doctrine as now settled, and that the present section cannot be held to 

take away any remedy available to a party on the strength of his 
]>ivvicnis possession. 

Non-occupancy raiyat. —A non-occupancy rai 3 ^at, who lias been 

disjiossesscd from his holding, may brmg a possessory action under this 


(c) Aisn Chaml v. Kancchiram (1899) 
20 Cal. 579 ; Dcbi Churn v. Issiir Chunder 
(1882) 9 Cal. 39 ; Ertaza liossein v. Sany 
Misiry (1882) 9 Cal. 130; Purmeshar v. 
Prijo IaiU (1890) 17 Cal. 266. 

(d) Scp (1891) 13 AW. 537, 639. and 
Limitation Act, Art. 142. 


(e) Pemraj v. Xarayan (1882) 6 Bom. 

215,223 ; Sundar v. Parftali (1889) 12 All. 

51, 56 ; L. R. 16 I. A. 186, 193 ; Ismail 

Ariff V. Mahomed Ghous (1893) 20 Cal. 

834, 842-843 ; L. R. 20 I. A. 99, 106, 
107. 
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section within C months from the date of dispossession, or he may bring 

an action upon title, in which case the suit may be brought either within 

(i or 12 years as provided for in art. 120 or art-. 142 of the Limitation 

Act. It IS a mistake to suppose that he has no right or title to his land, 

and that the only remedy open to him is that provided by the present 

section. He has a title to the land, his title being that of a tenant of 
the land (/). 

Appeal.-The term “ suit ” in this section includes a proceeding 
m e.x-ecution of a decree passed in a .suit under this section ; no appeal 
therefore lies from an order made in execution proceedings {(,). 
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(^) Possession of Moveable PtopeTty, 

10. A person entitled to the possession of specific 
Recovery of "^o^eable property may recover the same 

prescribed by the Code of 

Civil Procedure. 

Explanation 1. trustee may sue under this section 

for^ the possession of property to the beneficial interest in 

which the person for whom he is trustee is entitled. 

Explanation 2. special or temporary right to the 

present possession of property is sufficient to support a suit 
under this section. 


IlhfStratioTis, 


(a) A. bequeaths land to B. for his life, with remainder to C. A. dies 
B enters on the land, but C., without B.’s consent, obtains possession of the 
title-d^(R. B. may recover them from C. [Common learning in England.] 

1 X ^ certain jewels to B. to secure a loan. B. disposes of them 

before ho is entitled to do so. A., without having paid or tendered the 

amount of the loan, sues B. for possession of the jewels. The suit should 

be dismissed, as A. is not entitled to their possession, whatever right he may 

ha VO to secure their safe custody. [See Donald v. SucUing (1866) L. R I 
Q. B, 585,] 


-.1, “I f ^ addressed to him by B. B. gets back the letter 

without A. s consent. A. has such a property therein as entitles him to recover 
It from B. [Oliver v. Oliver (1861) 11 C. B. N. S. 139 ; 132 R. R. 505.] 

(d) A. deposits books and papers for safe custody ivitb B. B. loses 
them and C. finds them, but refuses to deliver them to B. when demanded 

'‘"y. «"der Section 168 

of the Indian Contract Act, 1872. 


(/) Tamizuddin v. Ashrnh (1904) 31 
Cal. 647 [P. B.]. 


{g) Kanai Lai v. Jatindra Nath (1918) 
45 Cal. 519; 42 I. C. 711. 


•IS—2 
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fn / ^«**0“so.koeper, is cliarged with the delivery of certain goods 
which B. takes out of A.’s possession. A. may sue B. for the goods. 

niustrations to the section.— It will be observed that the foregoing 

illustrations are illustrations in the strictest sense, examples of the 

various cases to which the procedure can be applied. So far as they 

state or involve propositions of substantive law those propositions have 
no .special conne.xion with the Act. 

As to ills, (d) and (c), see Contract Act, 1872, s. 180, p. 556, above. 

Recovery of specific movable property.— Secs. 10 and 11 embody 
the Englhsli rules as to detinue. An action in detinue would only lie for 
some specijic article of movable property capable of being recovered in 
specie and of being seized and delivered up to the winning party (A). 

11 . Any person having the possession or control of 

Liability of per- ^^<^icles of iHoveable property, of 

1" "ownef to compelled 

deliver to person Specifically to deliver it to the person entitled 

entitled to immo- ‘x * i* . . ^ 

fiiato po.<!.sr.csion. HTimediate possession, in any of the 

following cases :— 

(a.) when the thing claimed is held by the defendant 
as the agent or trustee of the claimant; 

(b) when compensation in money would not afiford 

the claimant adequate relief for the loss of the 
thing claimed ; 

(c) when it would be extremely difficult to ascertain 
the actual damage caused by its loss ; 

(d) when the possession of the thing claimed has 
been VTongfully transferred from the claimant. 

lllmtratxons — 
of clause (a)— 

A., proceeding to Europe, leaves his fumituro in ohaigo of B. ns his agent 

during Ins nbsonee. B., without A.'s authority, pledges the furniture to C., 

nnd C., knowing that B. had no right to pledge the furniture (i), advertises 

1 lor snlo. C. niny bo compelled to deliver the furniture to A., for he holds it 
ns A. s trust^'C. 

[Iforc it is not material wheUicr the furniture has, ‘ any peculiar or 


good faith 

(1892) 19 Cal. 644. 666. 671 , Mnrugesa he would be protected by m of the 
' • (1809) 29 Mad. 478, 480. Contract Act. 
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3£‘nSStmT'’ (18«)3H.„304, ,m„,Pk. 

„ , of clause (b)— 

A. i. tttX Z I*'*"-" '"“'A. .< ”UA. 

rcp. Sm”.„L“L,‘1ATS5“* “ “ •” 

. . of clause (c)— 

vases ■ B ^ ^ ‘'‘"d a pair of rare Chma 

vases. f>* bas possession of thpm «,.<.• i ^ ^ ^ ^nma 

B. 

festituSon oi <!tot(«ls..^It is hard to o„ p,i„ci,,k. «-hy thr nVht 
ahauld hr. aparia, catepW. Tha (rlr. J “ t 

0 have forgotter, that the India,. CWte arc net .ncrcly Co, rH 
^.A e^totabl. ito-iadretion. In England a p™ cntLlrto tin 

’™‘ “ ‘I*" »<!•■»’* Jenanded 

dehvery. But owing to the defective procedure for the e„e„ 
rnen a court of equity, when applied to tor relief, had to be s.tMed 

that ‘I' PWlff at common law, would not be adequate or 

that some specially equitable right of the plaintiS’s. under a trust’for 

e^p e, was involved. Under a more rationally developed system the 
burden would be on the defendant to show cause why it shouU not be 
just and eqmtable to award specific restitution. 

nless he alleges and proves that the defendant is in possea.sioi, (,). 

eiluaotl.^As to the execution of a decree for .qwcilic mova bio 
proper y, see the Code of Civil Procediue, 1908, 0. 21, r. 31. 

CHAPTER II. 

Op the Speoipio Peepoemanoe op Contracts 

totrodnetion to Chapter n.-The jurisdiction of the English Court 
f Chancery to decree specific performance of contracts was founded as 
av. already said, on the want of an adequate remedy at law ’ It 
ftee^ on of eqmtable to.medies hml been maintained with logical 
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Court would have held itself bound to examine each 
individual case with an open mind before deciding whether an extra¬ 
ordinary remedy was called for. But after the Court of Chancery was 
recognised as a regular and ordinary Court it was impossible to affect 
such an attitude, and it became the settled rule that in certain classes 

of cases the nature of the case itself was ground enough for the Coint's 
interference. 


Presumption as to contracts to convey land.—Accordingly we find 
that a contract for the sale or letting of land is presumed to be a fit 
subject-matter for the exercise of the jurisdiction we are now con¬ 
sidering. It is said indeed that the remedy of specific performance is 
discretionary : the residual amount of truth in this at the present day 
is that the plaintiff must show himself actively willing to perform his 
part of the contract, and that some defences are admissible which are 
not or under the older practice were not admitted in an action at 
common law for damages (k). None the less the broad result, in the 
modern doctrine of courts of equity, is that specific performance is a 
normal remedy in suits on contracts for the sale or letting of land, but is 
awarded on contracts of other species only when exceptional Jiicum- 
stances make it proper to do so. One reason why this doctrine does 
not m general extend to a sale of goods is that regularly a complete 
contract for the sale of ascertained goods transfers the property at once 
to the buyer, who thereuiion has all the ordinary legal rights and 
remedies of an owner : see ss. 19, 20 of the Sale of Goods Act, 1930. 
Another and more extensive one is that where the goods are of a kind 
])iirchasable m the market, whether the contract is for specific goods 
or not, compensation in money is an adequate remedy ; the successful 
]ilamtjff can, if he chooses, employ the damages awarded to hun in 
buying goods equivalent to those contracted for. 


Fuitlui, it was held that if the vendor of property was com- 

pi liable in a ( ourt of Equity to jierform his contract, he must also be 

< ntithd to come to the Court, though merely seeking payment of his 

) urchasc money , this was commonly accoimtcd for as being required 

by the piinciple of mutuality ” “ in order to giv'c a right corresponding 
with that which is given to a purchaser ” (/). 


(t) Cjy. rollock, Law of Fraud in 

Rritisli Iiulia, jip. liJI-liJS. 

(0 See Ivoni Cranwortli iu WM v. 


Direct JjOH'hn tC- Portsmouth Plj/. Co. 
(IStV.?) 1 D. M & G. at p. 528 ; 91 R. B. 
nt p, 157. 
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Treatment of the subject in English books.— The literatui-e of 
specific performance has been swelled, in England, with much matter 
that really belongs to the general law of contract; the reason being 
that Comls of Equity were little concerned, at least imtil very recent 
■mes, with matters of cmrent commercial business, and equity prac- 
itioners regarded only those species of contracts which usually occm-red 
m dealmgs with land and with trust estates. Instead, therefore, of 
mnmg as a matter of course that there were general and known 
conditions for the validity of any contract, and a plaintiff claiming 
spec c performance must first show that those elementary conditions 
were satisfied, they expected the text-vwiter who provided for their 
particular convenience to explain all that a plaintiff in a specific 
per ormance suit had to prove, as if there were no other kinds of con¬ 
tracts in the world. Part III of Sir Edward Fry’s classical treatise is 
entit e Defence to the Action ” and covers nearly 400 pages. It 
may be said without much hesitation that from two-thirds to three- 
quarters of its contents are concerned merely with the general law of 
contracts as understood in courts of equity. One may add that many 
rules and principles which were supposed to be mysteries of equity have 
now toned out to be very good common law. But, as Sir Edward Fry 
said m the preface of his first edition more than seventy years ago, 
t e text-writer had to consider what a lawyer—that is, a practising 
awyer in the old Court of Chancery—would expect to find in his book. 


Treatment in British Indian Law.-In India we are free from these 
anomalies. The substantive rules determining the existence of a valid 
contract are laid down in the Contract Act, and explained and tother 
illustrated in their places in the foregoing commentary ; it will therefore 
be sufficient to refer to the appropriate sections of the Contract Act, so 
far as convenient, for matters which are presumed by the rules more 
particularly relatmg to specific performance, but are not part of them. 
One could wish, however, that the Specific Belief Act had not in many 
places adopted the language of old-fashioned English books. 

Moreover the doctrine of the English Courts relating strictly to 
the remedy of specific performance has been purposely simplified in 
India, and further (though not yet enough) lightened by the suppres¬ 
sion of technical subtleties and difficulties created partly by the 
Statute of Frauds and partly by the artificial methods of reasoning 
to which the Court of Chancery resorted to defend or enlarge its juris- 
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diction. A certain number of Indian practising lawyers have had to 
read of these technicalities in English books {m ); the best thing they 
can do js to forget them as thoroughly as possible for Indian purposes. 

(a) Contracts which may he specifically enforced {n). 

12. Except as otherwise provided in this Chapter the 
spe^Jific^ perform^ Specific performance of any contract may 

ance enforceable, ill the discretion of the Coiii't be enforced— 

(a) when the act agreed to be done is in the per¬ 
formance, wholly or partly, of a trust; 

(b) when there exists no standard for ascertaining 
the actual damage caused by the non-per¬ 
formance of the act agreed to be done ; 

(t) when the act agreed to be done is such that 

pecuniaiy compensation for its non-performance 
would not afford adequate relief ; or 

(d) when it is probable that pecuniary compensation 

cannot be got for the non-performance of the 
uct agreed to be done. 

lixplanation.-Vnhss and until the contrary is proved, 
the CoiHt shall presume that the breach of a'contract tJ 
transfer immoveable property cannot be adequately relieved 
by compensation in money (o), and that the breach of a 
contract to transfer moveable property can be thus relieved. 

IlluMrutions - 
of clause (a)— 

tb„ t for B. A. w.-ongf,dl.v .li.spus,,. uf 

tko .toe k. Iho law civntcs an obligation o.i A. to rostoro tho sanu- 


(//t) A concise niul rational view of the 
English doctrine in it^ Englisii form may 
ho found in V. AV. Maitland, Equity 
and tho Eorms of Action, Camb. 

Loot. 19. 

(h) Ihci'o is nothing hero or in s. 21 
lo take away existing jurisdictions, c.g., 
that of a Small Cause Court, to oi-der 
payment of a sum duo under an awaixl 
(ically not spcciQo performanco at all); 
Maiutg A't V. Mating Aung Ba (1920) 4 


Unn. 227 ; 97 I. C. 1032 ; A. 1. R. 1920 
Rang. 198. One would have thought 
this too elementary to bo disputetl even 
by a Rurmeso pleader. 

(o) But where there is evideuoo that 
money compensation would bo adequate, 
and tho fact is so fomid, speomo perform¬ 
anco cannot bo decreed; Bamji v. Bao 
Kishonsii>gh, L. R. 50 I. A. 280; 57 Cali 
509 ; 117 I. C. 1; A. I. R. 1929 P. C, 
190i 
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obligrtiL” p)’*'’''*' peiformance of this 

of claxise (b)— 

two ;te1w vas'e? TitT"X"''’ " ^ and 

for there is no standard for LerT^'^*-^' *° perform this contract, 

caused by its non-Sian" "’''-h would be’ 

113 K. S; """ (18a9) 4 Drew. 651 ; 

of clause (c)— 

a dectoTrS7f iciveS I ^ ‘o 

money. “ 1*™. he paying the purchase- 

it byislTt““rporaS" 177" -Po-J on 

an archway thr ough their railw’av to c company contract with Z. to make 

to construct a road between ccriin spTcMci“p7fs7''''''" -iJ'™/. 
sum towards the maintenance of thic: pomts, to pay a certam annual 

a wharf as specified in the oontr^ ^ “e 4 

specifically enforced for his infprpcf * •+ * to have this contract 

compensated for by money • and th^f’ ^ cannot be adequately 

in number and not Lways t^lte 

carries with it the status of a shareholder”! h' h *heir possession 

[See Commentary below!] 

Ks. l7r7h?pS^f ie77S7 "7“^ 7 “o-es to pay therefor 

on payment or te7de7f theTtooo; " " 

of clause (d)—- 

B. .7.“?C^o Jo« “ " C- r." '■ “ ‘K"“- 

and a deeree for pecuniarv enmn 7 p ^ ®"««ceded to A.’s liabilities 
fruitless. ^ ^ compensation for not endorsing the note rvould be 

v.B«p B,a., r, X r '•■ 



f,. ,. „ of this section bears tie marks 

the pecuhar English history. In a rational order the explanation, 
which IS reaUy the most important operative part of the enactment 
would come first, and we should be told in a more direct manner that 
in a smt to enforce a contract to transfer immovable property the Court 
(the contract bemg otherwise good and enforceable) will grant specific 
performance unless special reason to the contrary appears, but for 
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breach of other kinds of contracts only when special reason for it is 
shown. It is common learning and practice that the plaintiff must 
have been ready and willing at all times to carry out the contract (q). 

The benefit of an ordinary conti-act for the sale of laud being 
assignable, the purchaser’s personal qualifications are not material, and 
the fact that the real buyer was an imdisclosed prhicipal is no answer 
to an action by him for specific performance (r). 

This section is applicable to contracts to transfer immovable 
ju'opcrty by way of security, if it is proved that relief by way of 
damages would not be adequate (s). 


Movable goods.—A contract to deliver specific goods will be 
enforced by way of specific performance if they are “ articles of unusual 
beauty, rarity and distinction ” (Kindersley V.-C., in Fakle v. Gray (t), 
or of special value to the party suing by reason of personal or family 
associations or the like. The principle is not confined to cases of 
(ontiact, and indeed the illustrations of it most commonly quoted are 
furnished by decisions in which contract was not an element at all (u). 
It may be that in a contested case where specific performance is sought 
the dispute between the parties is only as to what is included in the 
contract; the decision in such a case is really an authority only on the 
points of construction whicli were in dispute (c). In fact we do not 
often meet with claims to specific i)erformance of a contract to sell and 
deliver goods in modern practice. As lately as 1909, in Canada, specific 
])crformancc was sought (in an action turning mainly on questions of 
construction) of a continuing contract by a coal company to deliver 
I'oal of a specified quality to steel works; this part of the claim was 


( 7 ) But if ho sues for performance as 
ho construes it, aiul that construction is 
held wrong, he may still have perform¬ 
ance atcording to the true construction 
ns fouiul by the Court: Benters v. 
Fleming [1925] Ch. 204, C. A., where the 
defendant had offered so to perform and 
had not withdrawn tho offer. 

(r) Difster v. Bamlall [1920] Ch. 932, 
938. 

(*') 11 iikumchand 7vaW(«Yi/ v. Pioneer 
Mills Co. (1920) 2 Luck. 299; 99 I. C. 
483 ; A. I. K. 1927 Oudh 55 ; Faridun- 


nissa v. Etizad Husain (1930) 125 I. C. 
109, merely follows this. 

(0 4 Drew, at p. 658; 113 K. R. at 
p. 490. 

(«) Pry on Specific Performance, § 79. 

(v) Thus in Thorn v. Commrs. of IForLf 
(1803) 32 Beav. 490; 138 R. R. 838, 
tho subject matter of tho contract was 
stone from a disused bridge, sold by tho 
cubic foot; tho sellers Avanted the buyers 
to tivko all tliey had offered, the buj’crs 
to take less. Evidently there mtis no 
question of artistic or historical value. 
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somewhat summarily dismissed by the Judicial Committee {w). It was 
not alleged that coal of the special quality which the steel-working 
company contracted for, and on which they had a right to insist, could 
not be obtained elsewhere. Justice, therefore, was done by holding 
the steel company entitled to rescind the contract and to be compen¬ 
sated in damages for loss already incmTed. Whether a contract to 
deliver something produced on the seller’s land and not elsewhere can 

be specifically enforced is a question which, so far as known to the 
present writer, lias not occurred for decision. 

The Court will, if necessary, enforce the specific execution of 
provisions made by agreement between partners dissolving partnership 
as to the separate ownership of trade books or the like which were 
partnership property. No question could be raised at this day about 
the jurisdiction (x). Such a division of property is not a sale, but the 
prmciple applicable is the same in substance : the objects are of little 
or no value except to the party entitled, and to him they have a value 
for which there is no definite measure. We do not speak here of the 
right to restrain disclosure of trade secrets, which is a different matter. 

As to sale of other kinds of property.— Specific performance of 

a contract to sell a share in a partnership business may be enforced (y). 

It is easy to see that an award of damages in such a case would be merely 

speculative. The right to be admitted a partner by nomination under 

a power conferred by the partnership agreement has some similar 
incidents but is not of the same class (z). 

Sales of stocks or shares.— A contract to sell Government stock or 
any stock for which there is a regular market, is not a proper subject 
for specific performance, for the same reason that a contract to sell and 
deliver ordinary marketable goods is not. But this does not apply to 
the transfer of shares in companies for which there is not a notorious 
market (a). It is to be observed that in such cases the Court has no 


(iv) Dominion Coal Co. v. Dominion 
Iron d; Sled Co, [1909] A. C. 293. 

(x) Lingen v. Simpson (1824) 1 Sim. 
& St. 600; 24 R. R, 249. The report 
does not look as if the point was really 
thought arguable. 

iy) Dodson v. Downey [1901] 2 Ch. 620 ; 
no dispute as to the jurisdiction, the only 
question argued and decided being on the 


purchaser’s duty to indemnify the vendor, 
(z) See p. 708, above. 

{a) Duncuft v. Albrecht (1841) 12 Sim. 
46 ; 56 R. R. 46, appears to be the 
earliest authority. It would hardly be 
followed now so far as it assumes railway 
shares not to be markeUble. Consoli¬ 
dated stock representing original share or 
loan capital was at the time unknown. 


u B. A. 
S. 12. 
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admimstrative difficulties to face, as it only has to order the seller to 
execute the proper transfer and do whatever is necessary on his part to 
authenticate it by registration. The jurisdiction is analogous to that 
winch deals, as we have just noticed, with the transfer of a share in a 
private partnership. As for the details of such transaction, they belong 
to the special law of companies, and depend largely on local usage. 

Agreements to lend money.— See notes to s. 21, danse (a), p. 790, 

below. 

Contracts to execute building or other works. - -It is not a con- 
\ cnient course to decree specific performance of a contract such that 
the execution of the work contracted for would necessarily be prolonged 
and the work of a kind which a court of justice has not the means of 
supervising. Therefore it has long been the rule in England that the 
f ourt wdl not usually grant this remedy on a contract for building or 
engineering work. But there are special circumstances which will 
induce the Court to make an e.xception. In one important class of 
cases a purchaser of land has covenanted, as part of the consideration 
on Ins side, to build or execute specified works on that land. Such an 
undertaking will be enforced if the following conditions are satisfied : 
(1) the work to be done must be defined with sufficient exactness for the 
ourt to know what it is requiring to be performed ; (2) the party 
seeking performance must have a substantial interest of such a nature 
t at damages would not be an adequate compensation ; (3) the defen¬ 
dant has by the contract obtained possession of land on which the work 
is contracted to be done (6). The law has been so clearly laid down by 

the Court of Appeal to the effect just stated that it is of little use even 
in England to go baek to the older authorities (c). 

lUirther specification and illustration of cases in which specific 
performance is not granted will be found in s. 21, below. 

Discretion of the Court.” —See notes to s. 22, below. 

Decree for specific performance.— As to execution of decrees for 
specific performance and decrees for the execution of a document, see 
Code of Civil Procedure, 1908, 0. 31, rr. 32, 34. 

{b) Romor L.J. in Wolverhanipton 
Corporation v. Emmons [1901] 1 K. B 
015, 626. 

(C) Sco Kckowich J.’s remarks in 
ilohjneux v. Richard [1906] 1 Ch. 34, 40. 


This was the case of a covenant in an 
ordinar>* English building lease to build 
houses of a kind specified by roferonco to 
similar works already done. 
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Suit to obtain the benefit of a lost deed.-Wheic writing that has 
been executed i, lost, the proper e„„r« of proeeodin* is „„t bv a suit 
lequir.ng the rietemlant to execute a iresh writing, but bv a suit to 
restore the terms of the lost writing. In an All.hab,,! ease, Stuart 

f .J. observed that there was no doubt that such a suit could be 

nistituted m this country (d), 

13 . Notwitlistancling anything contained in section 56 

wiirtVe7uWe:t ^«»^tract Act, a contract is not 

ce::od"tre.tsLimpossible of performance because a 

■r u ^ 1 - of its subject-matter, existing at 

Its date, has ceased to exist at the time of the performance. 

lUustratioTis. 

1° ®®11 a >»o»so to B. for a lakh of rupees. The dav 
e contract is made, the house is destroyed by a cyclone B mav 
J^e^compened to perform his part of the contract 

iM T .X (1®01) 6 Ves. 349.1 

( ) In consideration of a sum of money payable by B A contractu tc 

mad!, 1 eS th"et’nta:“een 

compelled to pay the pTrchase money"'' 

[jMorlimer v. Cager (1782) 1 Bro. C. C. 166 (e).] 

Notwithstanding anything contained in s. 56 of the Contract Act.— 

Ihis section appears to have been thought necessary by reason of the 
very wide language used in the section of the Contract Act referred to 
It would perhaps have been superfluous if the second paragraph of 
1. 0. A., s. 56, had read, with greater exactness, “ a promise to do an 
act which, after the contract is made, becomes impossible,” etc The 
eflect of such an event on the other party’s obligations and on the agree¬ 
ment as a whole cannot be disposed of in a universal proposition. Still 
the paragraph in question, if read with reasonable regard to the general 
intention and to the illustrations, does not afiii-m any such general 
proposition as the Specific Belief Act denies. 

niustrations.— That which the illustrations really illustrate is the 
rule that as soon as a contract of sale is concluded the buyer, unless it 
is expressly agreed otherwise, takes as between the parties all the rights 

(d) Maya Bam v. Prog Dat (1882) 6 All. drowning : the variation, whether inten- 

tional or not, ia immaterial. 

(e) In this case, the accident 
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and likewise tlie risks of an owner. From that moment he is entitled 

to the benefit of an increase in the value of the object, however 

caused, and must bear likewise any casual loss or depreciation. 

Ihe rule is quite plain without any talk of po.ssibility or impossibility, 

and it is unfortunate that the words were introduced in this con¬ 
nexion. 


Illustration (a) assumes that a contract for the sale of a house does, 
of itself, transfer the beneficial interest in the house to the purchaser, 
and make him o\vner in equity in the English phrase. This was also 
the law here before the Transfer of Property Act, 1882, came into force. 
By s. 54 of that Act it is provided that a contract for the sale of immov¬ 
able property does not, of itself, create any interest in or charge on 
such property. By s. 55 (5) it is enacted that the risk of destniction 
IS borne by the purchaser only from the date when the owmership passes 
to him, and the ownership appears to pass on execution of a proper 
conveyance by the vendor [see s. 55 (1) (d) ]. It would, therefore, 

seem tliat the illustration cannot now be applied where the Transfer of 
Property Act is in force. 


14. Where a party to a contract is unable to perform 

Specific perform- wliole of liis part of it, but the part which 

Ztracl wTort Unperformed bears only a small 

proportion to the whole in value, and admits 
of compensation in money, the Court may, 
at the suit of either party, direct the specific performance of 
so much of the contract as can be performed, and award 
compensation in money for the deficiency (/). 


Illustrations, 

(a) A. contracts to sell B. a piece of land consisting of 100 bigluis. It 
turns out that 98 bighds of the land belong to A., and the two remaining 
bighds to a stranger, who refuses to part with them. Tho two bighds are not 
necessary for tho use or enjoyment of tho 98 bighds, nor so important for 
sucli use or enjoyment that tho loss of them may not bo made good in 


(/) Ss. 14-17 are a complete code as 
to specific performance of part of a 
contract. Any claim for such relief must 
be brought within their terms : Graham 
V. Krisima Chunder Dey (1924) L. R. 52 
T. A. 90; 52 Cal. 935; 80 T. 0. 2.92 


A. I. R. 1925 P. C. 45; followed, Promo- 
ihonath Mittra v. Qostha Behan Sen (1928) 
33C.W.N.314; 118 I. C.S49; A.I.R. 
1929 Cal. 380 (where the Court explained 
that tho decree affirmed was not for 
specific performance at all). 


% 
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money {g). A. may be directed at the suit of B. to convey to B. the 98 bicdia, 
Oighas , or B. may be directed, at the suit of A., to pay to A., on receiving 

the conveyance and possession of the land, the stipukL pur;hase ^ 0 ^/ 
a sum awarded as compensation for the deficiency. 

( ) In a contract for tlie sale anrl purchase of a house and lands for two 

5 latir^Th; C '' be taken at a 

S stZ'inv he performance of the contract not- 

ithstanding the parties are unable to agree as to the valuation of the furni¬ 
ture, and may either have the furniture valued in the suit and include it in 
the decree for specific performance, or may confine its decree to the hoi se 

Coimt is more broadly stated.] ’ “‘e 


s. R. A. 

S. 14. 


Sections 14, 15 : Questions of performance with compensation.- 

e now come to an important group of sections dealing with classes 

o cases in which specific performance may be granted with or subject 

to special conditions or restrictions. Such cases are put by English 

awyers under the rubric “ Specific performance with compensation.” 

n Enghsh practice they are confined to contracts for the transfer of 

unmovable property; they are almost always complicated by special 

terms of agreement, or conditions of sale if the sale was by auction, 

the effect of which on the general rules has to be considered ; and the 

arguments and judgments of course assume knowledge of Engli.sh 

tenmes, conveyancing, and habits of dealing. For these reasons alone 

English decisions on this subject would have to be used with great 

caution m India ; but we shall presently see that Indian legislation has 

deliberately declmed to follow the system of the English courts in its 

mmuter distmctions. Moreover, the general tendency of the earlier 

authorities is now discredited in their own jurisdiction. In later cases 

strong remarks have been made by eminent judges on the unfortimate 

adventures of Courts of Equity in “ making bargains for the contracting 

parties which they never would have made for themselves ” (k). So 
much by the way of warning. 


General prmciples as to compensation.-The principles applicable 
in different kmds of circumstances in English law have been summed 
up concisely in a judgment of the Judicial Committee. The question 
for the Court is always whethe r the contract can be executed in sub- 

(g) As if they were, for example, a (A) Arnold y. Arnold (1880) 14 Ch. Div. 

strip mcludmg a material section of 270, 279, 284; and see Fry on Specific 
frontage : Arnold v. Arnold (1880) 14 Performance, s. 1217, 6th ed., p. 601 
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atance. If a vendor sues and is in a position to convey substantially 
what the purchaser has contracted to get, the Court will decree specific 
performance with compensation for any small and immaterial deficiency 
provided that the vendor has not, by misrepresentation or otherwise, 
disentitled himself to his remedy. Another possible case arises where 


a vendor claims specific performance and where the Court refuses it 

unless the purchaser is willing to consent to a decree on terms that the 

vendor will make compensation to the purchaser, who agrees to such a 

decree on condition that he is compensated. If it is the purchaser who 

IS suing the Court holds him to have an even larger right. Subject to 

considerations of hardship he may elect to take all he can get, and to 

have a proportionate abatement of the purchase-money. But this 

right applies only to a deficiency in the subject-matter described in the 

contract ” (i). The deeision in this case was that a purchaser could 

not have compensation for a misrepresentation as to the quantity of 

fencing on the land, that being a collateral matter not affecting the 

description of the thing sold. Observe that in the case of the deficiency 

being such that the seller cannot claim specific performance, s. 15 of the 

Specific Relief Act, departing from the English authorities, allows the 

buyer to claim it only on the terms of waiving any right to com- 
pensation. 


The Specific Relief Act does not, of course, define the conditions 
under which misrepresentation will in general make a contract voidable, 
for which see ss. 18, 19, of the Contract Act, above, pp. 118, 125, sqq. 


When compensation not admissible.-The chief difficulty in apply¬ 
ing the rule here laid down is to know what kind or amount of short¬ 


coming on a vendor’s part, will be deemed not to admit of compensation 
in money. As long ago as 1834 the general principle was defined (for 
it is impossible to anticipate the details of individual cases) in a passage 
now received as classical; “ Where the misdescription, although not 
proceeding from fraud (j), is in a material and substantial point, so far 
affecting the subject-matter of the contract that it may reasonably be 
supposed that, but for such misdescription, the purchaser might never 
have entered into the contract at all, in such case the contract is 
avoided altogether,” and this even if there is a special condition to the 


(t) Rulhcrford v. ddoH..trfa»i4 (appeal coinmentarv above. We are not con 
from Now Zealand) [1915] A. C. 86tl. corned with it here. 

(j) As to fraud, see T, C. A., s. 17, and 
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effect that errors in description shall not annul the contract but shall be S. R. A. 
matter for compensation. “ The purchaser is not bound to resort to Ss* 14,15. 
the clause of compensation ” if the defect is such that he “ may be 
considered as not having purchased the thing which was really the 
subject of the sale.” So the Court of Common Pleas declared the law 
m a case where a lease was subject to much more burdensome restric¬ 
tions as to the use of the premises than appeared in the particulars of 
sale (Ic): ^ and the statement has been approved and followed ever since. 

The test is whether the purchaser gets substantially what he contracted 
to buy (ly If performance with money compensation will not give him 
satisfaction to that extent, he is not bound to complete. The words of 
section 14 “ the part which must be left unperformed bears only a small 
proportion to the whole in value ” do not leave, and doubtless were 

intended not to leave, so much discretion to the Court as results on the 
whole from the English authorities. 


15. Where a party to a contract is unable to perform 

Specific perform- whole of his part of it, and the part 

coXact wher°i must be left unperformed forms a 

considerable portion of the whole, or does 
not admit of compensation in money, he is 
not entitled to obtain a decree for specific performance. 
But the Court may, at the suit of the other party (m), direct 
the party in default to perform specifically so much of his 
part of the contract as he can perform, provided that the 
plaintiff relinquishes all claim to further performance, and 
all right to compensation either for the deficiency, or for 

the loss or damage sustained by him through the default 
of the defendant. 


(i) Flight V. Booth, I Bing. N. C. 370; 
41 R. R. 599. 

(/} So all the members of the C. A. in 
nearly the same words, Fawcett and 
Holmes^ Contract (1889) 42 Ch. Div. 150. 
The difference between being subject to 
one lease, as described, and being in fact 
subject to several distinct leases, is 
substantial: Lee v. Rayson [1917] 1 Ch. 
613. 

(m) This provision is for the pur- 
i.c. 


chaser’s benefit, and declining to act on 
it is not an improper declining to accept 
delivery under s. 55 of the Transfer of 
Property Act: Sultan Kant Rowthan v. 
Mahomed Meera Rowthan (1928) 1151. C. 
251; A. I. P. 1929 Mad. 189 (mainly on 
purchaser’s charge under s. 55 of the 
Transfer of Property Act). A party who 
does act on it may do so at any stage of 
the proceedings ; Waryam Si-ngh v. Gopi 
Chand (1929) 11 Lah. 69. 


49 
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■ Jlhistratiom. 

(a) A. cuntraots (o sell to B. a piece of land consisting of 100 bfglids. 

It turns out that 50 bighas of tho land belong to A., and the other 60 bighAs 
to n stranger, who refuses to part with them. A. cannot obtain a decree 
against B. for the specific performance of tho contract; but if B. is willing 
to pay the price agreed upon, and to take the 50 bighds which belong to A., 
waiving all rights to compensation either for the deficiency or for loss sustained 
hy him through A.’s neglect or default, B. is entitled to a decree directimr A. 
to convey those 50 bighas to him on payment of the purchase-money. 

(A. contracts to sell to B. an estate with a house and garden for a 
lakh of rupees The garden is important for the enjoyment of the liouse. 

turns out that A. is unable to convey the garden. A. cannot obtain a 
decree against B. for the specific performance of the contract; but if B is 
«1 ling to pay the price agreed upon, and to take the estate and house with¬ 
out the garden, waiving all right to eompen.sation either for the deficiency 
or for loss sustained by him through A.’s neglect or default. B. is entitled 

to a decree din^t.ng A. to convey the house to him on payment of tho purchase- 
money. ^ 

Variation from English law.—This section agrees with English law 
in allowing a purchaser (for it is mere affectation to ignore the practi¬ 
cally limited application of the rules) to enforce specific performance at 
his option under the named conditions, although the vendor cannot 
claim It. Hut the Indian enactment clearly excludes, in such cases, 
any claim of the jnirchaser to compensation, thus making a considerable 
and (it must be presumed) deliberate departure from English authority. 
If the vemlor has a title to only half of what he agreed to sell, the buyer 
can recover damages for the breach of contract, but he cannot have 
specific performance except on the terms of paying for the whole (n). 
There is some reason to doubt whether in fact the draftsman of the 
Specific Relief Act clearly understood how much he was doing, but 
after the lapse of half a century this is only matter of curLsity. 
In England the party electing to affirm the contract, when he inight 
havT rescinded it, is or is not entitled to claim performance with com- 
jiensation according as the deficiency (not necessarily a defect in 
qualif y) in the property sold is or is not capable of valuation in money: 
but he may further be debarred from claiming compensation by con¬ 
siderations arising from his knowledge of the defect or remissness in 
discovering it, possible prejudice to third parties, or other special 
Circumstances. It would be useless for Indian purposes, and might 
even be misleading, to say more of complications which the British 


(n) Sila Ham v. Bal Kishen, 6 Lah. 
: H8 I. c. -172 ; A. I. R. 1926 Lah. 
t'l). Rnj Promolhonalh Miiira v. 


Oosiha Behari Sen (1928) 33 C. W. N. 314; 
118 I. C. 849 ; A. I. R. 1929 Cal. 380. 
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Indian legislature has expressly refused to admit. In the United 

States, so far as we are informed, the English doctrine is received in a 

general way, but the topic as a whole is of subordinate importance. A 

student of comparative law may well think it more remarkable that 

this pecuHar learning has been adopted at all in Indian legislation than 

that some of its refinements have been rejected. See notes to s. 14, 

p. 767, above. This section does not enable the Court to make a new 

contract for the parties by splitting up the subject-matter and appor- 
tioning the consideration (o). 

Contracts for sale by one of several Hindu co-parceners.-The 

question how far the provisions of this section apply to contracts 
entered into by a member of a joint Hindu family for the sale of immov¬ 
able property belonging to the joint family has been discussed in several 
cases. These cases may be divided into the following two groups 
I. A., B. and C., three brothers, are members of a joint Hindu 
family. A., as mimging member of the family, agrees to sell certain 
land belonging to the family to P. B. and C. are not parties to the 
contract. P. sues A., B. and C. for specific performance. In such a 
case it has been held that the suit as against B. and C. should be dis¬ 
missed, they not being parties to the contract, but that, as against A., 

P. IS entitled to a decree directing A. to convey the entire property to P.’ 
on payment of the whole consideration, without determining whether 
the sale would or would not bind the interests of B. and C. in the 
property (p). Obviously the Courts thought in these cases that it was 
not necessary to have a distinct finding as to whether there was any 
necessity for the sale so as to render it binding on B. and C. In later 
cases, which also were cases in special appeal, it has been held that if 
there is a finding recorded that there was no necessity for the sale, no 
such decree should be passed even against A., and that the suit should 
be dismissed altogether {q). But there is a difference of opinion as to 
whether if P. is willing to pay the whole price and demands a transfer 
of A.’s interest alone in the property, the Court has the power under 

if the coparcenary has ceased and the 
property is held by A., B. and C. as 
tenants in common : Oovind v. Apathsa- 
haya (1912) 37 Mad. 403; 13 I. C. 471. 

(?) Nayia v. Venltatarama (1912) 37 
Mad. 387; 15I.C.623; Dawur v. KahiUuri 
(1914) 38Mad. 1187; 26 I. C. 983. 

49—2 


(o) Mahendra Nath Srimani v, Kailask 
NcUk Das (1927) 66 Cal. 841, 856 ; 109 I. 
C. 298 j A. I. R. 1929 Cal. 60 (the decision 
is mainly on the validity of the contract). 

(p) Kosuri V. Ivalury (1903) 26 Mad. 
74; Shrinivasa v. Sivarama (1909) 32 
Mad. 320. No such decree can be passed, 


. R. A. 
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the present section to decree specific performance as regards A.’s 

interest, it being held in some cases that it has (r), while in 

others that it has not (s). In a recent Full Bench case the Madras 

High Court dissented from the former view and accepted the latter 
view (i). 


11. A., B., C. and D. are members of a joint Hin du family. C. 
and D. are both minors. A. and B., and B. as guardian of C. and D., 
agree to sell certain land belonging to the family to P. P. sues A., B., 
C. and D. for specific performance. It is found that the contract was 
not for purposes binding on the minors. Here no decree can be passed 
against C. and D., but a decree may be passed under the present section 
against A. and B. directing A. and B. to transfer their interest in the 

property on payment of the whole price. P. is not entitled to a decree 
directing a transfer of the whole of the property («). 

It is difficult to see, as regards the application of the present 
section, any substantial distinction between the two classes of cases. 
It is submitted that in Bengal and N.-W. Provinces where the law does 
not recognise an alienation by a Hindu coparcener of his undivided 


coparcenary interest, no specific performance should be decreed in 
respect of a coparcener’s interest. And even in Bombay and Madras, 
where the law allows such an alienation, the Court, it is submitted, 
should not decree such performance. The reason is that such aliena¬ 
tions are “ inconsistent with the strict theory of a joint and imdivided 
Hindu family ; and the law as established in Madras and Bombay has 
been one of gradual growth, founded upon the equity which a purchaser 
for value has to be allowed to stand in his vendor’s shoes ” (r). Even 
in Madras and Bombay what the law recognises is a complete transfer, 
and not a mere contract for sale. It is, however, different, when the 
iiitonclod fliionation is one for a legal necessity. 


(r) (1912) 37 Mad. 387,389; 161. C. 623, 

supra; Bahtsioami Aipar v. Zaks/imana 

Aif/ar (1921) 44 Mad. 605; 63 I. C. 374. 

( 5 ) (1909) 32 l^lad. 320, 312, stipra; 

(1914)38 Mad. 1187, 1191-1192; 261. C. 
983. 

(0 £aiusuy>/ni Aii/ar v. Lakshmana 
An/ar (1921) 44 Mad. 605; 63 I. C. 374. 
(«) Poralvv. Va^/hmiidi (1910) 33Mad, 

369 ; 6 I. C. 79 ; Adilrsatvin v. Oitrnnat/ia 


(1916) 40 Mad. 338, 340 ; 39 I. C. 368. 
In Ourtisam v. (TannpaMia (1879) 6Mad. 


337 [F. B.], the contract was made before 
the passing of the S. R, Act, and the pur¬ 
chaser was hold entitled to an abatement. 


As to the manager’s liability for damages, 
SCO 40 Mad. 338, cited above. 

(r) Suraj Bunsi Koer v. Sheo Prtuad 

(1879) L. R. 6 I. A. 88,102 ; 6 Cal. 
148, 166. 
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16. Wien a part of a contract which, taken by itself, 

Specific perform. J Specifically performed, 

ce of indepen- stands On a Separate and independent footing 

dent part of con- xt. . r , ° 

tract. irom another part of the same contract 

which cannot or ought not to be specifically 

performed, the Court may direct specific performance of the 
former part. 


ance 
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Divisible and indivisible contracts.-Whenever it is asserted on 
one side and denied on the other that certain obligations between the 
parties are so connected that it would be unjust to enforce one of them 
alone, the first thing to make sure of is whether there is only one con¬ 
tract or more than one. Not that this will always sufiice for deciding 
the dispute, but it will put us on the road to a decision. Not that the 
preliminary mquiry will always be simple ; it may involve doubtful 
matters of law, construction, or fact; but it must be capable of a 

definite solution. 

If there is any contract, there is either one or more than one. If 
there is only one, it is reasonable to suppose that the parties intended 
it to be dealt with as a whole and not piecemeal, unless and until the 
contrary is shown. In technical terms, the contract is presumed to be 
entire. If there are more than one, the natural inference is the other 
way, and we shall assume that each contract may be separately and 
mdependently enforced, unless such a substantial and intimate con¬ 
nexion is shown between apparently distinct agreements as would make 
the obvious construction unreasonable. A clear and express statement 
of the parties intention would of course leave no room for dispute ; but 
such a declaration is seldom found. These observations may seem 
elementary even to baldness; but perhaps a little more attention to 
their substance might have saved some learned persons from futile 
perplexity ; for nothing is so apt as the neglect of elementary principles 
to confuse the discussion of controverted and complicated facts. 

Given an entire contract, its nature may be such that only part of 
it can, according to the general rules, be enforced by way of specific 
performance. It would obviously not be just to enforce that part while 
the other remained to be performed and could not be effectually con¬ 
trolled by the Court. Further, it is obvious that a court of justice 
cannot order a party to do that which would contravene any general 
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law or be a breach of any existing personal duty. Hence the carefully 

guarded language of s. 16. For the better general understanding of the 

subject, we will now mention some examples of the manner in which the 
principles are applied in English Courts. 

English examples.—It has long been settled law that on a sale by 

auction of an estate divided into lots there is a separate contract with 

the purchaser of each lot, and not the less so if the purchaser of two or 

more lots is the same person ; so that, as a rule, a defect in the title to 

one lot will not affect the purchaser’s obligation to take another. 

Nevertheless there may be facts withm the kmowledge of both parties 

establishing such a connexion in use and enjoyment between two 

separate lots as to show that the purchaser bought them for a single 

purpose and would “ not have taken the one, had he not reckoned upon 

also having the other.” Whether such a state of things exists is a 

question of fact to be tried as such in the regular course. If this is 

proved, the failure of the seller to convey the one lot will be a ground 

for the buyer to claim to be released from his contract as to the other (w). 
Cases of this kind are not frequent. 

A more usual species is that of a single instrument containing 
several undertakings on which the question arises whether they are 
separately enforceable. “ As a general rule all agreements must be 
considered as entire. Generally speaking, the consideration for the 
whole and each part of an agreement by one party is the performance 
of the whole of it by the other, and if the court is not in a position to 
compel the plaintiff, who comes for specific performance, to perform the 
whole of It on his part, the Court will not compel the defendant to 
perform his part or any part of the agreement ” (x). Accordingly 
specific performance has been refused of an agreement to grant a lease, 
where the terms included the maintenance of a railway by the lessee 
on the land demised {y) and of a covenant in a lease to appoint a servant 
to perform specified duties for the benefit of occupiers ( 2 ); these being 
such undertakings as the Court could not superbitend. 

There are kinds of business, however, where the needs and constant 
practice of the business require a different construction. "Where in a 


(to) Casamajor v. Strode (1834) 2 My. & 
K. 706 ; 39 R. R. 339 . 

(x) Mollish L.J., WilhtJison v. Ckmads 
(1872) L, R. 8 Ch, at p. 110. 


iy) Blacken v. Bales (1865) L. R. 1 Ch. 
117. 

( 2 ) Byan v. Chambers 

Association [1893] 1 Ch. 116. 
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single agreement for a building lease the land is mapped out in plots, 
and the lessee undertakes to build a certain number of houses on each 
plot, and, when he has built and finished them to the lessor's satisfac¬ 
tion, is to be entitled to one or more separate leases of the respective 
plot; there it is held that the lessee’s right to a lease of any lot, whether 
in his own hands or in those of an assignee, is independent of the 
performance of the terms as to the other lots. In fact a building lessee 
works with capital borrowed in instalments which he would be unable 
to raise as required if the lender’s security depended on the fulfilment 
of the builder’s obligations over the whole of the property (a). 

Simultaneous agreements by A. to sell Whiteacre to B, and by B. 

to sell Blackacre to A. are not, without more, an entire contract even if 

recorded in one memorandum, but severable ; and, according to the 

general rule of evidence, extrinsic evidence is not admissible to show 
that an exchange was intended (6). 

Separate and independent footing.” —-This element is essential. 
A contract of sale was made for two plots of land in the same district, 
of the same character, and nearly equal in area, without any 
distinction as to the terms and conditions. The vendor could not 
make a title as to one of the plots (in fact it belonged to his wife, 
who would not concur) and the purchaser obtained judgment in the 
High Court of Calcutta for performance as to the other plot with 
abatement of the purchase-money. The Judicial Committee held 
that there was no evidence of the two plots being on a separate and 
independent footing, and that the decision below really imposed on the 
parties a new contract difierent from that which they had made; 
and the judgment was reversed accordingly and the contrary judgment 
of the trial judge restored (c). 


Where speci 
ers. —Where 


property by the ownei thereof to several persons, specific performance 
cannot be decreed against the vendor at the suit only of some of those 


(а) Wilkinson v. Clements (1872) L. R. 
8 Ch. 96. 

(б) Croome v. Lediard (1833) 2 Myl. & 
K. 251; 39 R. R. 195. 

(c) Krish-na Chandra Dey v. W, 


Graham (1923) 50 Cal. 700; 75 I. C. 421; 
Graham v. Krishna Chunder Dey (1924) 
L. R. 52 I. A. 90; 52 Cal. 335; 86 I. C. 
232; A. I. R. 1925 P. C. 45. 
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Ss’ ?6 fs Others refuse to join them in claiming performance. The 

present section does not apply to such a case (d). 


17. The Court shall not direct the specific performance 
Bar in other of a part of a Contract, except in cases co min g 

cases of specific j j_i r i ® 

performance of ^^161 onc 01 Other 01 the three last preceding 

part of contract. gectionS. 


This section appears to be inserted out of abundant caution to 
guard against speculative extensions of the jurisdiction. Having 
regard to the reason of the thing, and to the language of ss. 14, 15, it 
does not seem applicable to a case where all the rest of the contract has 
already been performed. Neither can it be used, it seems, to override 
an express agreement of the parties (e). As to the jurisdiction to 
restrain the breach of a negative agreement by injunction, notwith¬ 
standing that it may have the effect of enforcing part of a contract of 

which, as a whole, specific performance could not be decreed, see s. 57 
of this Act, p. 887, below. 


18. Where a person contracts to sell or let certain 

Purchaser’s property, having only an imperfect title 

rights against ven- fL j. ii -i ^ 

dor with imperfect tile purchaser or lessee (except as 

title. xi • ' r 

otherwise provided by this Chapter) has the 

following rights :— 

(a) if the vendor or lessor has subsequently to the 
sale or lease acquired any interest in the pro¬ 
perty, the purchaser or lessee may compel him 
to make good the contract out of such interest; 

(b) where the concurrence of other persons is neces¬ 
sary to validate the title, and they are bound 
to convey at the vendor’s or lessor’s request, 
the purchaser or lessee may compel him to 


procure such concurrence; 


unencumbered 


property, but the property is mortgaged for an 


(d) Safuir liahman v. Maharamiinncsita 
Dibi (1897) 24 Cal. 832. 

(e) Observations in Secy, of State v. 


VolkartBros. (1928) L.R. 55 I. A. 423; 
111 I. C. 404, ad fin. Tho decision was 
that the allied contract was not proved. 
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amount not exceeding the purchase-money, and 

the vendor has in fact only a right to redeem it, 

the purchaser may compel him to redeem the 

mortgage and to obtain a conveyance from the 
mortgagee; 

(d) where the vendor or lessor sues for specific 
performance of the contract, and the suit is 
dismissed on the ground of his imperfect title, 
the defendant has a right to a return of his 
deposit (if any) with interest thereon, to his costs 
of the suit, and to a lien for such deposit, interest 
and costs on the interest of the vendor or lessor 
in the property agxeed to be sold or let. 

Contents of the section.—Contract must be performed according to 
ability at time of perfornmnce.—^uh-s. (a) is really very plain justice. 
A seller s obligation is determined by the contract; he is bound to 
fulfil it if he can when he is called upon to do so, and the Court will then 
compel him to the full extent of his present ability if it is a proper case 
for specific performance. The seller is likewise entitled to enforce the 
contract if he can make a good title at the proper time (/). 

A man may, if he chooses, bind himself to sell that which he has 
not but expects to have in time to perform the promise, taking the risk 
of failure ; in the case of goods current in the market there is nothing 
out of the way in this. Talk about estoppel in this connexion can only 
make a plain matter obscure. When it occurs (p), it arises from 
confusion between the creation of a personal obligation and the passing 
of property, a confusion which was common at one time but should be 
carefully avoided by all students of equity who wish to keep their heads 
clear, 

PuTcJmser acquiring outstanding title. —There is one case on record 
where a purchaser attempted to make an unfair use of this rule : having 
found an objection to the seller’s title, and required it to be removed, 
which so far was a correct course, he broke off the negotiations and 
bought up the outstanding interest himself, thus making it impossible 
for the vendor to complete. The Court would not tolerate this sharp 

(/) MortlockY.Buller{l%0^)lOYes.di.t (g) There is no such thing in Pry on 
p. 316 ; 7 R. R. at p. 429. Specific Performance. 


!. R. A. 
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practice and decreed specific performance against the purchaser, 

allowing him the expenses he had incurred. In substance he was not 

free, after treating the contract as subsisting, to acquire the outstanding 

right or supposed right other\7ise than as agent for the vendor (h). It 

IS a singular case, but the warning given by the decision goes beyond 
that particular combination of facts. 

Consequential rides.—Sub-secs, (b), (c) declare usual incidental 

cmisequences of the principle. Sub-sec. (d) shows that the effect of the 

Court refusing specific performance on the ground of want of title is a 

judicial rescission of the contract, with the consequences stated (i). 

Vendor's duly as adjoining owner.—Ey an extension, as it seems, 

of the principle declared in sub-sec. (b), a seller may be bound, in 

peculiar circumstances, to acts or undertakings on his own part to 

complete those rights or immunities annexed to the title which he has 

led the buyer to expect, or at any rate he may be unable to obtain 

specific performance except on the terms of satisfying the buyer’s 

expectation (j). It is better, however, to seek for a less artificial 
solution. 


Clause (a): Interest acquired after sale.— The provisions of this 
clause are similar to those of s. 43 of the Transfer of Property Act. A 
good illustration of this clause is afforded by the case where one of two 
Hindu coparceners agrees to sell property belonging to them as absolute 
owner thereof. In such a case the purchaser is entitled on the death of 


the other coparcener to a transfer of the whole property from his 
N-endor (k). Though a judgment-debtor is incompetent to sell or other¬ 
wise dispose of his property pending a lease thereof granted by the 
Collector in the course of execution proceedings (1), yet if he does 


execute a sale-deed of the property while the case is subsisting, the 



(A) Murrell v. Goodyear (1860) 1 D. P. 
& J. 432 ; 125U. R. 498: the judgments 
give tlie point free from tho rather intri¬ 
cate details of tho narrative. 

(t) Turner v. MarrioU (1867) L. R. 3 
Rq. 744. 

U) Saakcomb v. Becheith (1869) L. R. 
9 Eq. 100, SCO p. 128, above. But this 
COSO is open to tho remark that tho 
judgment evades tho question what tho 
contract really was. Qu. is it not really 


a case of simple misrepresentation by 
misleading tiiougli not dishonest plan and 
particulars, or else of an ambiguous offer 
which tho buyer was justified in accepting 
in tho sense more favourable to himself T 
If so, tho Court gave the plaintiff more 
than his due. 

(i-) Sco Viratfyti v. Hanumatiia (1890) 
14 Mad. 4d9. 

{/) C. P. C.. 1882, ss. 323, 325 A; 
C. P. C., 1008, Sch. III., paras, 7, U. 
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puicliaser is entitled, after the expiry of the lease and the termination 
of execution proceedings, to possession of the property ; and this is by 
virtue of the principle underlying the present clause (m). Where the 
defendant agrees to give a lease to the plaintiff for fifteen years, and 
before the lease is executed grants a lease of the same land for two years 
to another person, who has no notice of the agreement, the case is one 
for damages under s. 19, and not a case to which the present clause can 
have any application. The Allahabad High Court, however, treated 
the case as one under this clause, and directed the defendant to execute 
a lease to the plaintiff for the period and upon the terms contained in 
the agreement, the lease to take effect after the determination of the 
existing lease (li). This decision, it is submitted, is obviously wrong. 

By s. 6 of the Transfer of Property Act it is enacted that “ the 
chance of an heir-apparent succeeding to an estate, the chance of a 
relation obtaining a legacy on the death of a kinsman, or any other 
mere possibility of a like nature, cannot be transferred.” The interest 
of a Hindu reversioner as well as that of Mahomedan heir in the estate 
of his ancestor is mere spes successionisj and it is neither transferable 
nor releasable (o). It has accordingly been held (p), that though a 
Mahomedan daughter may in consideration of money paid to her by 
her father release her interest in her father’s estate, the release is no bar 
to claim by her after her father’s death to her share of inheritance in 
his estate. It was contended in that case that the release was binding 
on the daughter on the principle that equity considers that done which 
ought to be done. But this contention was overruled on the ground 
that to give effect to it would be to defeat the express provisions of s. 6 
of the Transfer of Property Act. This case is distinguishable from the 
following case which is an illustration to s. 43 of the Transfer of Property 
Act; “ A., a Hindu, who has separated from his father B., sells to C. 
three fields, X., Y. and Z., representing that A. is authorised to transfer 
the same. Of these fields Z. does not belong to A., it having been 
retained by B. on partition ; but, on B.’s dying, A. as heir obtains Z., 


(m) Magniram v. Bakubai (1912) 36 
Bom. 610; 16 I. C. 570. 

(n) Satju Prasad v, Wazir Ali (1900) 
23 All. 119. 

(o) ShamSunderLcdY.AchlanKunvxtr 
(1898) L. R. 261. A. 183,189; 21 All. 71 ; 
Janaki Ammal v. Narayansami (1916) 


L. R. 431. A. 207,209 ; 39 Mad. 634, 638; 
37 I. C-161; Dhoorjeii v. Dhoorjeii (1907) 
30 Mad. 201; Sumsuddin v. Abdul Husein 
(1907) 31 Bom. 165. 

{p) (1907) 31 Bom. 165, supra ; Sri 
Jagannada Raju v. Sri Rajah Prasada 
Rao (1916) 39 Mad. 664; 29 I. C. 241. 


I. R. A. 
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. C., not having rescinded the contract of sale, may require A. to deliver 

Z. to him. This is not a case of a transfer of spes successionis, but of 
a specific property. 


Clause (d); Return of deposit.—In the absence of a contract to 

the contrary a vendor is bound to give the purchaser “ a title free from 

reasonable doubt ” [see s. 25 (b), p. 805. below]. If the vendor sues for 

specific performance, but specific performance is refused on the ground 

that he could not give a title free from reasonable doubt, the purchaser 

IS entitled to a return of his deposit {q). There is a similar provision in 

s. 55 (6) (b) of the Transfer of Property Act by which it is enacted that 

when the purchaser “ properly declines ” to accept delivery of the 

property, he is entitled to a charge on the property for the earnest 

Whether a purchaser has “ properly ” declined to accept delivery of the 

property depends on the terms of the contract and the circumstances of 

tlie case. Where a purchaser refuses to complete alleging that the title 

IS defective, he is entitled to a refund of the deposit if he was justified 

m refusing the title, but not if he was bound to accept the title. Thus 

where a vendor agrees to sell land and the buildings thereon, but it turns 

out that the only interest he has in the land is a revocable license to 

occupy the land, and the purchaser refuses to complete, he is entitled to 
return of the deposit (r). 

l\'here a contract contains a clause as to what is to be done with 
the deposit if the contract is not performed, the Court must be guided 
by the terms of the contract, and the rights of the parties are to be 
determined as in the case of any other contract (s). Where there is no 
such clause, the Courts of British India have followed the principles 
hud down m the following passage in the judgment of Cotton L.J. in 

Ifowc V. Shtit/i (/) 


luore 1.S a vananco. no doubt, in tho oxprc^ssious of opinion, if not in 
decisions, with reference to tho return of tho deposit, but I think that 


forfeit tho deposit, ovou if tho contract 


('/) Mahomed Mitha v. Musaji 
h:mji (1801) 15 Bom. (157, GOO. 

(/•) Ibnihimbhai v. Fletcher (1807) 21 
Horn. 827, 858. 

(.‘f) Howe V. Smith (1884) 27 Ch. Div. 

07. If time is not of tho essence of 
tho contract, and the purchaser offers to 
complete within a reasonable time from 
the date for performance fixed in tho 
contract, tho vendor is not entitled to 


provides for forfeiture in default of com¬ 
pletion on tho dato fixed : yawwAoi v. 
Burjorji (1916) L. R. 43 1. A. 26; 40 
Bom. 289; 32 I. C. 246. 

(0 (1884) 27 Ch. Div. 89. 95. And 
generally tho applicable rules aro those 
of Lnglish law, see Goical Das Sidany v. 
LitcJmi Chand Jhaicar (1929) 57 CaL 106; 
125 I. C, 594 ; A. I. R. 1930 Cal. 324. 
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the judgment of Lord Justice James {«) gives us the principle on which we 
should deal with the case. What is the deposit ? The deposit, as I under¬ 
stand it, and using the words of Lord Justice James, is a guarantee that the 
contract shall be performed. If the sale goes on, of course, not only in accord¬ 
ance with the words of the contract, but in accordance with the intention of 
the parties making the contract, it goes in part payment of the purchase- 
money for which it is deposited ; but if on the default of the purchaser the 
contract goes off, that is to say, if he repudiates the contract, then according 
to James L.J. he can have no right to recover the deposit. 

“ I do not say that in all cases where this Court would refuse specific 
performance, the vendor ought to be entitled to retain the deposit. It may 
well be that there may be circumstances which would justify this Court in 
declining, and which would require the Court, according to its ordinary 
rules, to refuse to order specific performance, in which it could not be said that 
the purchaser had repudiated the contract, or that he had entirely put an 
end to it so as to enable the vendor to retain the deposit. In order to enable 
the vendor so to act, in my opinion, there must be acts on the part of the 
purchaser which not only amount to delay sufficient to deprive him of the 
equitable remedy of specific performance, but which would make his conduct 
amount to a repudiation on his part of the contract.” 

In Howe v. Smith, the contract was for sale of real estate, and it 
was to be performed on the 24th of April, 1881. The completion of the 
purchase was delayed by the purchaser, and the vendor, after pressing 
for completion, agreed on the 20th of June, 1881, to extend the time 
for completion for a month on payment of certain costs, but at the same 
time warned the purchaser that unless the purchase-money was then 
paid he would re-sell the property. The purchaser failed to complete 
within a month, and on 25th of July he, fearing that the vendor would 
re-sell the property, brought an action against the vendor for specific 
performance. From the conduct of the purchaser and from the 
correspondence it appeared that the purchaser never was up to, and 
even at, the time when he brought the action, ready with the money in 
order to purchase the estate. The Court held that he was neither 
entitled to specific performance nor to a return of the deposit. Follow¬ 
ing this decision, the High Court of Madras, in a case in which the facts 
were more or less similar, refused specific performance to the purchaser 
and held also that he was not entitled to a return of the deposit (?;). 
Upon the same principle it has been held that where a contract for sale 
goes off by default of the purchaser, the vendor is entitled to retain the 
deposit (w). But where there is no repudiation of the contract by the 


(«) In Ex parte Barrell (1879) L. R. 10 
Ch. 612. 

(v) Natesa Aiyar v. Appavu (1913) 38 
Mad. 178; 191. C. 462 [F. B.]; Veerayya 
v. Sivayya (1914) 27 Mad. L. J. 482; 26 


1. C. 121. 

{w) Bishan Chand v. Radha Kishan 
(1897) 19 All.489 ; RoshanLal y. Delhi 
Cloth (fc General Mills Co., Ltd. (1911) 33 
All. 166; 7 I. C. 794 (sale of goods). 


S* It. A. 
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g®’ ^ purchaser, nor any conduct on his part amounting to repudiation, he is 

entitled to a return of the deposit, though specific performance is 
refused (a;). 

The dismissal of a purchaser’s suit for specific performance is no 
bar to a separate suit for a return of the deposit [y). It is, however, 
desirable that the right to a return of the deposit should be determined 
m the suit for specific performance, and if the plaintiff has not in his suit 
for specific performance made a claim in the alternative for a return of 
the deposit, he shmdd be allowed to amend the plaint, though the 
amendment may be asked for at a late stage of the case (j). But this 
cannot be done after the claim for specific performance has been dis¬ 
missed (s. 29, p. 822, below) or abandoned by the plaintiff himself [a). 

A deposit is not a penalty, but a payment in part of the purchase- 
money, made as a guarantee that the contract will be performed. It 
results from this that if the seller seeks to recover damages beyond the 
amount of the deposit, he must give credit for the deposit which he has 
retained. Thus if it is provided by the terms of a contract that if the 
purchaser should fail to comply with the conditions, the deposit should 
be forfeited to the vendor, and that the vendor should be entitled to 
re-sell the property and recover from the purchaser the deficiency upon 
re-sale, the dc^iosit, though forfeited, is to be taken into account in 
estimating the loss on a re-sale, and it is to be deducted from the defi¬ 
ciency upon re-sale so as to diminish the deficiency (6). 


19. Any person suing for the specific performance of 
Power to award coiiti'act may also ask for compensation 

3n cfsS" breach, either in addition to, or in 

substitution for, such performance. 

If in any such suit the Court decides that specific 
per for mance ought not to be granted, but that there is a 


(x) Alohcski Dmsx v . Hara Chand Dass 
(1897) 24 Cal. 897; Ibrahimhhai v. 
Fleieher (1897) 21 Bom. 827 [F. B.]; 

Balvanta v. Bira (1899) 23 Bom. 50, 
00-61. 

(y) Paranyodan v. Perumtoduka (1904) 
27 Mad. 380; Munni Babu v. Kunu'nr 
Kamta Singh (1923) 45 All. 378; 72 I. C. 
86 ; A. I. R. 1923 AH. 321. 

(z) Ibrahimhhai v. Fletcher (1897) 21 


Bom. 827, 851-852; Hotre v. Smith 
(1884) 27 Ch. Div. 89. 91. 

(a) Mama v. Sassoon (1928) L. R. 65 
I.A.300; 111I.C.413: A. I. R. 1928 
B. C. 208. And soc tho general exposition 
of the jurisdiction under this section and 
its relation to English law at pp, 372 sgq, 
{b) Ockenden v, /fen/y (1868) E. B. & E. 
485 ; The Vellore Taluk Board v. Oopdla' 
^^mi (1913) 38 Mad. 801; 26 I. C. 226. 
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contract between the parties which has been broken by the 
defendant and that the plaintiff is entitled to compensation 
for that breach, it shall award him compensation accordingly. 

If in any such suit the Court decides that specific 
performance ought to be granted, but that it is not sufficient 
to satisfy the justice of the case, and that some compensation 
for breach of the contract should also be made to the plaintift’, 
it shall award him such compensation accordingly. 

Compensation awarded under this section may be 
assessed in such manner as the Court may direct. 

Exflanation—llhe circumstance that the contract has 

become incapable of specific performance does not preclude 

the Court from exercising the jurisdiction conferred bv this 
section. 

Illustrations. 

of the second paragraph— 

A. contracts to sell a hundred maunds of rice to B. B. brings a siut to 
compel A, to perform the contract or to pay compensation. The Court is 
of opinion that A. has made a valid contract and has broken it, without 
excuse, to the injury of B., but that specific performance is not the proper 
remedy. It shall award to B. such compensation as it deems just. 

of the third paragraph— 

A. contracts with B. to sell liim a house for Rs. 1,000, the price to be 
paid and the possession given on the 1st January, 1877. A. fails to perform 
his part of the contract, and B. brings his suit for specific performance and 
compensation, which is decided in his favour on the 1st January, 1878. The 
decree may, besides ordering specific performance, award to B. compensation 
for any loss which he has sustained by A.’s refusal. 

of the Explanation— 

A., a purchaser, sues B., his vendor, for specific performance of a contract 
for the sale of a patent. Before the hearing of the suit the patent expires. 

The Court may award A. compensation for the non-performance of the 
contract, and may, if necessary, amend the plaint for that purpose. 

A. sues for the specific performance of a resolution passed by the Directors 

of a public company, under which he waa entitled to have a certain number 

of shares allotted to him, and for compensation for the non-performance of 

the resolution. All the shares had been allotted before the institution of the 

suit. The Court may, under this section, award A. compensation for the 
non-performance (c). 


Frame of the section. —The particularity of the language is due to 
the fact that the jurisdiction to award damages was in the English Court 


. B. A. 

S. 19. 


(c) Ferguson v. Wilson (1866) L. R. 2 amendment by statute, which gave only 
Ch, 77, shows the imperfection of the old a strictly alternative power to award 
English Chancery jurisdiction even after damages. 
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Ss. S', 20. statutory novelty dating from about the middle of the 

nineteenth century. There is no such question of limited jurisdiction 

m India as those which troubled courts of equity in England, and the 

explanation makes it clear that English precedents of that kind are 
wholly inapplicable. 


Damages may be awarded though not asked for.— AVhere the case 

for specific performance or injunction fails, the Court may itself award 

.ianiages or order an inquiry as to damages, though no damages be asked 
for in the plaint (d). 


Explanation. -This does not mean that a plaintiff is at liberty to ' 
proceed with the claim for damages after making specific performance 
impossible by his own act since the commencement of the suit (e) 
Under Indian procedure a plaintiff who claims specific performance or 
damages m the alternative may elect between the two remedies at any 
time down to the hearing if he is not otherwise in default ( f ). 


Subsequent suit for damages.— The dismissal of a suit for specific 

jicrformance or for an injunction is a bar to a fresh suit for damages in 
respect of the same cause of action (g). 


20. A contract, otlierwse proper to be specifically 
Liquidation of enforced, may be thus enforced, tboueh a 

damages not a bnr ^ i i • . i'xiuugu a 

to specific per- sum DO named in it as the amount to be naid 

formance. • ^ ^ i ^ 

in case of its breach, and the party in default 

1 1 « V > 


is willing to pay the same (h). 


lUustralion. 


C nnd Of property held by A. under 

tlmt ho wiH apply to C. for a license necessary to the validity of the 



W Krishrm Aitjar v. Shamanna (1912) 
2.1 Mad. L. J. 610, 617; 17 I. C. 497; 
Callianji v. Narsi (1895) 19 Bom. 764, 
770 ; Anja PraAcshak Pritinidhi Sabha v. 
I^hori Mai (1924) 5 Lnh. 609 ; 83 I. C. 
1047; A. I. R. 1924 Lah. 713. 

(f) IJipgrai'e v. Case (1885) 28 Ch. 
Biv. 356 ; the details depend on English 
procedure and practice, but the prin¬ 
ciple is instructive; sec comments in 


the ease next cited. 

if) Karsondas Kalidas v. CUiolalal 
Motichand (1923) 48 Bom. 269; 77 I. C. 
275; A. I. R. 1924 Bom. 119. 

(?) See 8.29, p. 822, below. 

(h) Cp. Bissessar Dass Daga v. ]'as, 
55 Cal. 238: 107 I. C. 26; A. I. R. 1928 
B. C. 27; the judgment of the Judicial 
Committee proceeded wholly on the con- 
struction of the agreement. 
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under-lease, and that, if the license is not procured, A. will pay B. Rs. 10,000. 

A. refuses to apply for the license and offers to pay B. the Rs. 10,000. B. 

IS nevertheless entitled to have the contract specifically enforced if C.’consents 
to give the license. 

[Lonff V. Bowring (1864) 33 Beav. 585; 140 R. R. 272.] 


S. Hr. A, 

Ss. 20, 21. 


Penalties and damages. —This section is only remotely connected 
with the general rule a.s to consequential penalties and liquidated 
damages, as to which see I. C. A., s. 74. It does not touch the case of 


an express contract giving an option to the promisor. If on the true 

construction it appears that such is the contract, it will be enforced 
according to its terms. 


Liquidation of damages not a bar to specific performance.— The 

principle of this section applies also to injunctions. Thus if a case be 
a proper one for an injunction, the fact that the contract contains a 
provision for a penalty for its non-performance is no bar to an award 
of relief by way of injimction (i). 


(b) ContTacts which cannot be specifically enfoTced. 

e^cmcluylnforcl 21. The foUowing contracts cannot be 

specifically enforced :— {j) 

(a) a contract for the non-performance of which 

compensation in money is an adequate relief ; {k) 

(b) a contract which runs into such minute or 
numerous details, or which is so dependent on 
the personal qualifications (Z) or volition of the 
parties, or otherwise from its nature is such. 


(i) Madras By. Co. v. Rust (1891) 14 
Mad. 18, 22. 

(j) This, of course, does not affect 
whatever right may exist to pursue any 
other remedy: Budh Sugar v. Bishan 
/Sate', 47 All. 327; 86 I. C. 554 ; A. I. R. 
1925 All. 366. 

(A:) This seems too plain for any mis¬ 
understanding, but see Ramji v. Rao 
Kishoresinghy L. R. 56 I. A. 280; 117 
I. C. 1 ; A. I. R. 1929 P. C. 190, where 
the case had been confused in the courts 
below by charges of unfairness and 
i.o. 


extortion. 

(Z) Words equivalent to “ I shall con¬ 
vey to you ” (the original was in Tamil) 
do not imply that the undertaking is 
limited to the joint lifetime of the 
parties : Munuswami Nayudu v. Sagala- 
guTia Nayudu, 49 Mad. 387, 391 ; 100 
I. C. 399 ; A. I. R. 1926 Mad. 699. But 
this is really a mere question of construc¬ 
tion and has nothing to do with any 
special rule of law or procedure. Being 
alive is not a personal qualification. 


50 
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S. R. A. 
S. 21. 


that the Court cannot enforce specific perform- 
ance of its material terms ; 

^ic) a contract the terms of which the Court cannot 
find with reasonable certainty ; 

^(d) a contract which is in its nature revocable ; 

(e) a contract made by trustees either in excess of 
their powers or in breach of their trust; 

(f) a contract made by or on behalf of a corporation 
or public company created for special purposes, 
or by the promoters of such company, which is 
in excess of its powers ; 

(s) ^ contract the performance of which involves 

the performance of a continuous duty extending 

over a longer period than three years from its 
date; 

(h) a contract of which a material part of the subject- 
matter, supposed by both parties to exist, has, 
before it has been made, ceased to exist. 

.\nd, save as provided by the Code of Civil Procedure 
[and the Indian Arbitration Act, 1899,] [ni), no contract to 
refer [present or future differences] [n) to arbitration shall 
be specifically enforced (o); but if any person who has made 
such a contract and has refused to perform it sues in respect 

of any subject which he has contracted to refer, the existence 
of such contract shall bar the suit. 


lUustralwns — 
to (a)— 

A. contracts to soli, and B. contract-s to buy, a lakh of nipoos in the four 
jicr cent. loan of tho Government of India ; 

A. contracts to sell, and B. contracts to buy, 40 chests of indigo at 
Ks. 1,000 per chest: 

In consideration of certain property having been transferred by A. to 


(m) These words were added by s. 21 

of tho Indian Arbitration Act, 1899 (IX 
of 1899). 

(n) These words were substituted for 
tlio words “ a controversy by tho 
Indian Arbitration Act, 1899 (IX of 


1899). s. 21. 

(o) The last 37 words of s. 21 do not 
apply to any submission or arbitration 
to which the provisions of the Indian 
Arbitration Act, 1899 (IX of 1899) 
apply; see a. 3 of that Act. 
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B., B. contracts to open a credit in A.’s favour to tlio extent of Rs. 10,000, and 
to honour A.’s drafts to that amount. 

[Larios v. Bonany (1873) L. R. 5 P. C. 346.] 

The above contracts cannot be specifically enforced, for in the first and 

second both A. and B. and in the third A., would be reimbursed by compensa¬ 
tion in money. 

\Cp, Huhimchavd Kadiwal v. Pioneer Mills Co., 2 Luck ^>99 • 99 I C 
483 ; A. 1. R. 1927 Oudh 55.] * ‘ ‘ ' 

to (b)— 

A. contracts to render personal service to B. : 

A. contracts to employ B. on personal service : 

A. , an author, contracts with B., a publisher, to complete a literary work. 

B, cannot enforce specific performance of these contracts. 

A. contracts to buy B.’s business at the amount of a valuation to be 
made by two valuers, one to be named by A. and the other by B. A. and B. 

each name a valuer, but before the valuation is made A. instructs his valuer 
not to proceed. 

■ [Vickers V. Vickers (1867) L. R. 4 Eq. 529. It is clear that there is not 
a contract capable of specific enforcement, but not clear why A. should not 
be restrained from interfering with the valuation.] 

By a charter-party entered into in Calcutta between A., the owner of a 

ship, and B., the charterer, it is agreed that the ship shall proceed to Rangoon. 

and there load a cargo of rice, and thence proceed to London, freight to bo 

paid, one-third on arrival at Rangoon, and two-thirds on deliveiy of the 
cargo in London: 

[Gp. Le Blanch v. Granger (1866) 35 Beav. 187, 147 R. R. 105.] 

A, lets land to B. and B. contract3*to cultivate it in a particular manner 
for three years next after the date of the lease : 

A. and B. contract that, in consideration of annual advances to be made 
by A., B. will for three years next after the date of the contract grow parti¬ 
cular crops on the land in his possession and deliver them to A. when cut and 
ready for delivery: 

A. contracts with B. that, in consideration of Rs. 1,000 to be paid to 
him by B., he will paint a picture for B.; 

A. contracts with B. to execute certain works which the Court cannot 
superintend: 

A. contracts to supply B. with all the goods of a certain class which B. 
may require: 

[Here there is no contract until B. gives a definite order: see p. 42, 
above.] 

A. contracts with B. to take from B. a lease of a certain house for a 
specified term, at a specified rent, ** if the drawing room is handsomely 
decorated,” even if it is held to have so much certainty that compensation 
can be recovered for its breach : 

[Taylor v. Portingion (1855) 7 D. M. & G. 320; 109 R. R. 147. An 
authority which probably would not be e^nded.] 

A. contracts to many B.: 

The above contracts cannot be specifically enforced. 

to (c)— 

A., the owner of a refreshment-room, contracts with B. to give bim 
accommodation there for the sale of his goods and to furnish him with the 
necessary appliances. A. refuses to perform his contract. The case is one 
for compensation and not for specific performance, the amount and nature 
of the accommodation and appliances being undefined. 


S* R. A, 

S. 21. 


60—2 
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S. R. A. [Paris Chocolate Co. v. Crystal Palace Co. (1855) 3 Sm. & G. 119; 107 

S. 31. 49 ; the reason adopted in the illustration was not the only one.] 

to (d)— 

A. and B. contract to become partners in a certain business, the contract 
not specifying the duration of the proposed partnership. This contract 
cannot be specifically performed, for, if it were so performed, either A. or B. 
might at once dissolve the partnership, 

[Scon V. Payment (1868) L. R. 7 Eq. 112. It may be otherwise if the 
partnership is for a defined term : England v. Curling (1844) 8 Beav 129 
68 R. R. 39.] 

to (e)— 

A. is a trustee of land with power to lease it for seven years. He enters 

into a contract with B. to grant a lease of the land for seven years, with a 

covenant to renew the lease at the expiry of the term. This contract cannot 
be specifically enforced. 

The Directors of a company have power to sell the concern with the 
sanction of a general meeting of the shareholders. 

They contract to sell it without any such sanction. This contract cannot 
bo specifically enforced. 

Two trustees, A. and B., empowered to sell trust-property worth a lakh 
of rupees, contract to sell it to C. for Rs. 30,000. The contract is so disadvan¬ 
tageous as to be a breach of trust. C. cannot enforce its specific performance. 

The promoters of a company for working mines contract that the com¬ 
pany, when formed, shall purchase certain mineral property. They take 
no proper precautions to ascertain the value of such property, and in fact 
agree to pay an extravagant price therefor. They also stipulate that the 

vendors shall give them a bonus out of the purchase-money. This contract 
cannot bo specifically enforced. 

[Mortlock V. Buller (1804) 10 Ves. 292; 7 R. R. 417, suggested the first 

and third paragraphs. The second and fourth state plain cases of broach of 
trust or fiduciary duty.] 

to (f)- 

A company existing for the solo purpose of making and working a 
railway contract for the purchase of a piece of land for the purpose of erecting 
a cotton mill thereon. This contract cannot bo specifically enforced. 

[This is the simplified type of an agreement ‘ ultra vires.’ Such simplicity 
hardly occurs in practice.] 

to (g)— 

A. contracts to lot for twouty-one years to B. the right to use such part 
of a certain railway made by A. as was upon B.’s land, and that B. should 
have a right of running carriages over the whole lino on certain terms, and 
might require A. to supply the necessary engine power, and that A. should 
during the term keep the whole railway in good repair. Specific performance 
of this contract must bo refused to B. 

[Blackett V, Bates (1865) L. R. 1 Ch. 117 has supplied the facts.] 

to(h)— 

A. contracts to pay an annuity to B. for the lives of C. and D. It turns 
out that, at the date of the contract, C., though supposed by A. and B. to bo 
alive, was dead. The contract cannot be specifically performed, 

[For reported coses of this class, see on I. C. A., s. 20, pp. 134 sqq, above.] 


Diversity of cases included.—It is rather unfortunate that this 
section and tlie illustrations do not more clearly distinguish cases where 
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there is a contract binding in law and enforceable, only not by specific S. R. A. 
performance, from those where there is no contract at all. Cases imder 
sub-sections (a), (b), and (g) belong to the former class; cases imder 
sub-sections (c), (d), mostly but—as the illustrations show—not wholly 
to the latter ; cases under (e) and (f) may belong to either, according as 
the promisor has or not made himself personally liable besides purport¬ 
ing to bind beneficiaries, or a principal, whom he had no authority to 
bmd; (h) was probably intended to apply only to cases of common 
mistake, or the failure of a fimdamental condition, going to the root 
of the contract, but its terms are wide enough to cover a partial failure 
of consideration. But perhaps the use of the word ‘ contract ’ in the 
enacting part was meant to exclude all cases of wholly void agreements, 
though it is hard to see how ‘ a contract the terms of which the Court 
cannot find with reasonable certainty ’ can escape being an agreement 
void for uncertainty imder s. 29 of the Contract Act. 

In clause (d) the word ' revocable ’ is inaccurate ; it should rather 
have been determinable.’ There is no such thing as a revocable 
contract of any kind. But for the illustration, one would have thought 
the draftsman had in mind such cases as Moorhouse v. Colvin (p), where 
the alleged promise amounts only to an expression of intention to do or 
give what the promisor himself thinks proper. 

The fixed limit of time laid down by clause (g) does not correspond 
to any rule or presumption in English law! It should be needless to 
remark that an agreement which is to be performed within three years, 
or one, or once for all and immediately, may, nevertheless, on one of the 
other grounds enumerated, be such as the Court will not order to be 
specifically performed. 

Clause (e) is in truth a particular case under a more general prin¬ 
ciple which is not explicitly asserted in the Act, but of which the justice 
and necessity are obvious. The Court cannot order a performance that 
would be a punishable offence, or contravene any statute or public 
regulation made by lawful authority, or be wrongful against any third 
person. The case of A. making incompatible agreements with X. and 
Y. has been considered at p. 45, above, under s. 6 of the Contract Act. 

As to unlawful agreements in general, see the commentary on I. C. A., 
s. 23, pp. 145 sqq, above. 


(p) (1881) 1 Bear. 341 ; 92 R. R. 452. 
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Clause (a); Where compensation in money is an adequate relief. 


“ An ordinary contract to lend or borrow money, whether on security 
or otherwise, comes within this category. But supposing money has 
already been advanced and the borrower refuses to execute a mortgage 
according to the agreement, the lender would apparently be prejudiced 
if the loan were to remain without security, and it is difficult to see what 
difference it would make in this respect whether the entire loan had 
been advanced or only a portion, if in the latter case the lender has been 
ready and willing to advance the rema inin g sum according to the agree¬ 
ment. On the other hand, if the loan was liable to be repaid at once 


and the borrower is willing to pay it off, there would be no object in 
decreeing specific performance in such a case ” (j). IVhere money 
promised as a loan by a mortgagee is not advanced in full, the mortgagor 
is only entitled to recover, if anything, damages for non-payment of the 
balance ; he cannot sue for specific performance of the agreement to 
lend the full sum promised (r). See I. C. A., s. 39, notes under the head 
“ Disabled himself from performing,” p. 285, above. An agreement 
to grant a hinam in Malabar is not affected by this clause, being in 
substance not for lending but for a well-known kind of tenancy (s). 


Clause (b): Contracts involving personal services cannot be 
specifically enforced (^); see the first three illustrations of cl. (b). 
Similarly no specific performance can be decreed of a contract to give in 
marriage (w). Contracts by which a party thereto agrees to execute 
works which the Court cannot superintend cannot be specifically 
enforced. So it was held where A. agreed to sell his property consisting 
of a building and vacant land to B., and B. agreed to build a temple on a 
portion of the laud and to secure an annuity to A, and his wife (v). See 

also notes to s. 12, Contracts to execute building or other works,” 
p. 764, above. 


(j) Meenakshisutvdara v. Raiknaaami 
(1918) 41 Mad. 959, at p. 976; 49 I. C. 
291: South African Territories Co., Ltd» 
V. Wdlington [1898] A. C. 309. 

(r) Phul Chand v. Chand Mai (1908) 30 
All. 252 ; South African Territories Co,, 
lAd, V. Wallington [1898] A. C. 309; 
Anakaran v. Saidamadath (1879) 2 Mad. 
79 ; Itajagopala v. Sheikh Davood (1917) 
34 Mad. L. J. 342 ; 45 I. C. 161; Sheikh 
Oalim V. Sadarjan Bibi (1916) 43 Cal. 69; 


29 I. C. 621. 

( 5 ) Thirulhiyil Unniri KuUi v. Nora* 
yanan CheUiar, 123 1. C. 12; A. I. R. 
1929 Mad. 777. 

(0 Ram Charan v. Rakhal Das (1913) 
41Ca1. 19,33; 20LC. 167. 

(it) In the niatier of Ounpul i^ormn 
Siugh (1876) 1 Cal. 74. 

( 0 ) Ramchandra v. (1898) 

22 Bom. 46. 


% 
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Clause (c): Where the terms cannot be ascertained with reasonable 
certainty. —Where by the terms of a habuliat the Government agreed 
to construct large and small embankments, and to excavate the silt of 
khals and close the mouths of the khals, the Court refused at the suit of 
the lessee to pass a decree directing the Government to carry out those 
works (w). The mere difficulty, however, in fixing the terms of a con¬ 
tract, is no ground for refusing specific performance. In a case where 
the contract was that if the lessees wanted more land for the purposes of 
the lease, the lessors should let such land “ at a proper rate,” the 
Judicial Committee of the Privy Council, dissenting from the view 
taken by the High Court of Calcutta that it was impossible to determine 
what was a reasonable rate, said : Their Lordships cannot think that 
in the present case the Court, upon a proper inquiry, would have been 
unable to determine it. There might have been considerable difficulty 
in fixing the rate ; but difficulties often occur in determining what is a 
reasonable price or a reasonable rate, or in fixing the amount of damages 
which a man has sustained under particular circumstances. These 
are difficulties which the Court is bound to overcome ” (a:). See 
I. C. A. s. 29, p. 228, above. 

Mutuality. —Specific performance cannot be granted of a contract 
which can be enforced at the option of only one of the parties. In a 
modern case a contract was entered into by the guardian of a Maho- 
medan minor for the purchase of immovable property on behalf of the 
minor. The suit was brought to enforce specific performance against 
the vendor. The Judicial Committee held that specific performance 
could not be decreed of such a contract. Their Lordships said ; ‘‘ They 
are ... of opinion that it is not within the competence of a manager 
of a minor’s estate or within the competence of a guardian of a minor 
to bind the minor or the minor’s estate by a contract for the purchase 
of immovable property, and they are further of opinion that as the 
minor in the present case was not boimd by the contract there was no 
mutuality, and that the minor who has now reached his majority 
cannot obtain specific performance of the contract.” It is immaterial 
that the purchase was advantageous for the minor (y). 


(w) Chunder Sekhur v. The Collector of 107,114; 5 Cal. 932, 937. 

(1878) 3 Cal. 464, {y) Mir Sarwarjati v. FaJchruddin 

{x) The New Beerbhoom Coal Co,, Ltd. Mahomed Chowdhuri (1911) L. R. 39 

V. Boloram Mahata (1880) L. R. 7 I. A. I. A. 1; 39 Cal. 232; 13 I. C. 331, 


S. R. A. 
S. 21. 
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Minors and specific performance.—See notes above under the head 

“ Mutuality,” and notes to s. 11 of the I. C. A. under the head “ Specific 
performance,” p. 76, above. 


Contract to refer to arbitration.—The last clause of s. 28 of the 

Contract Act is somewhat similar to the last clause of the present 

section. The former clause has been repealed by the Specific Relief 

Act except in certain Scheduled Districts where the Specific Relief Act 
is not in force. 


The last clause of the present section does not apply unless (1) there 

is a contract to refer a controversy to arbitration, and (2) the plaintiff 
has refused to perform it. 

“ Contract to refer a controversy to arbitration.’’—The contract the 
existence of which will bar a suit under the circumstances contem¬ 
plated by the present clause must be an operative contract and not a 
contract broken up by the conduct of the parties to it. Thus where 
nothing was done by either party under the agreement to refer, in one 
case for more than a year (z), and in another for more than three 
years (a), it was held that th: agreement was no bar to the suit. Upon 
the same principle, where the plaintiff purports to withdraw from a 
submission, but no steps are taken by the defendant to enforce the 
submission by proceedings under the Code of Civil Procedure, it is 
tantamount to an acquiescence by the defendant in the withdrawal, 
and the agreement to refer is no bar to the plaintiff’s suit (b). Similarly 
where the arbitrators refused to act and no action was taken by either 
party for seven years to enforce the agreement, it was held that the 

agreement was no bar to a suit respecting matters comprised in the 
agreement (c). 

A submission may be revoked for good cause (d). Therefore, where 
a plaintiff alleges in his plaint that he revoked the submission and states 
the grounds, it is the duty of the Court to inquire whether the submis¬ 
sion was revoked in fact and whether there were good grounds for the 


( 2 ) Tahal v. Bisheshar (1886) 8 All. 
67. 

(а) Atma llai v. Sheobaran Rai (1882) 
2 AIL W. N. 58. 

(б) Adhibai v. Cursandas (1886) 11 
Bom. 199. 

(c) Ram Kumar v. Jagmohan (1911) 


33 All. 316; 9 I. C. 80. 

(d) A submission in cases governed by 
tho Arbitration Act, 1899, cannot be 
revoked except by leave of the Court 
unless a different intention is expressed 
therein; see s. 5 of tho Act. 
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(c) Of the Discretion of the Court, 

22. The jurisdiction to decree specific performance 

Discretion as to is discretionary, and the Court is not bound 

such relief merely because it is 
lawful to do so ; but the discretion of the 
Court is not arbitrary but sound and reasonable, guided 

by judicial principles and capable of correction by a Court 
of Appeal. 

The following are cases in which the Court may properly 
exercise a discretion not to decree specific performance : 

I. Where the circumstances under which the contract 
is made are such as to give the plaintiff an unfair advantage 
over the defendant, though there may be no fraud or 
misrepresentation on the plaintiff’s part. 

Illuslrations. 

(a) A., a tenant for life of certain property, assigns his interest therein 
to B. C. contracts to buy, and B. contracts to sell, that interest. Before 
the contract is completed, A. receives a mortal injury from the effects of 
which he dies the day after the contract is executed. If B. and C. were 
equally ignorant or equally aware of the fact, B. is entitled to specific per- 

(c) Bansidhar v. Sital Prasad (1906) 29 {g) Skeoambar v. Deodal (1887) 9 All. 

All. 13. 168, 170-171. 

(/) Koomud Chunder v. Chunder Kant (h) Sheo Dat v. Sheo Shankar (1905) 27 
(1879) 6 Cal. 498; Tahal v, Bisheskar All. 63; Salig Ram v. Jhunna Kuar 
(1886) 8 All. 67. (1882) 4 All. 646. 
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revocation. The Court should not without such inquiiy hold the suit 
barred under this section (e). 

“ Has refused to perfm-m The mere fact of filing a suit is not 

tantamount to a refusal to perform the contract within the meaning of 

this clause ; it must be shown that the plaintiff has refused to refer to 
arbitration (/). 

Shall bar the suit ''—‘‘ The wording of this section is wide enough 

to cover contracts to refer any matter which can legally be referred to 

arbitration. One of such matters is a suit proceeding in Com’t ” {g). 

Therefore, where the parties to a suit refer the matters in difference 

between them in such suit to arbitration, the further hearing of the suit 

will be barred under this section (h). See the Code of Civil Procediue, 
1908, Sch. II, para. 3 (2). 
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formauce of the contract. If B. knew the fact, and C. did not, speoifio 
performance of the contract should bo refused to B. 

[EUard v. Lord Llandaff (1809, Ireland) 1 Ball & Beatty, 241; 12 R. R. 
22; the tenant for life’s condition was in fact within the seller’s special 
knowledge, wliich is not noticed in Chitty J.’s critical remarks in Turner v. 

r«n [1895] 2 Ch. at p. 209. Qu. whether it was not really a case of fraud. 
I his illustration, anyhow, adopts Ellard v. Lord Llandajf to \is full extent.] 

(b) A. contracts to sell to B. the interest of C. in certain stock-in-trade. 
It IS stipulated that the sale shall stand good even though it should turn out 
that 0. s interest is worth nothing. In fact, the value of C.’s interest depends 

^ ^ certain partnership-accounts, on which he is heavily in 

ebt to his partners. This indebtedness is known to A., but not to B. 
Specific performance of the contract should bo refused to A. 

26 L. J. Ch. 412; 112 R. R. 412. The sale is 

voidable.] 

(c) A. contracts to sell, and B. contracts to buy, certain land. To 
protect the land from floods, it is necessary for its owner to maintain an 
expensive embankment. B. does not know of this circumstance, and A. 
conceals it from him. Specific performance of the contract should bo refused 


IjS/nrley v. Stratton (1785) 1 Bro. C. C. 440 : no reasons reported. “ In- 
dustriou3 concealment ” of course amounts to fraud.] 

(d) A.’s property is put to auction. B. requests C., A.’s attorney, to 
bid for him. C. does this inadvertently and in good faith. The persons 
present, seemg the vendor's attorney bidding, think that he is a mere puffer 

and cease to compote. The lot is knocked do^vm to B. at a low price. Specific 

performance of the contract should be refused to B. 

[Twiniy V. Morrice (1788) 2 Bro. C. C. 326.] 

_ [^ddUtonal Illustration.—A. sells a leasehold house to B., and in answer to 

IS. s mqmry states in good faith, but by inadvertence, that no notice from 

the landlord has been served on the property. In fact, a notice has been served 

reqummg certam dilapidations to bo made good. This being a matter within 

A. 3 knowledge, affecting the value of the property, the faUuro to disclose it 

IS material, and A. is not entitled to specific performance, even though in the 

circumstances B. may not bo entitled to rescind the contract: Beufiis v. Lodqc 
[1926] Ch. 360.] " 


II. Where the performance of the contract would 

involve some hardship on the defendant which he did not 

foresee, whereas its non-performance would inyolve no such 
hardship on the plaintiff. 




w entitled to some land under his father’s will on condition Uiat, 

If ho sells It within twenty-five years, half the purchase-money shall go to b! 

A., forgetting the condition, contracts, before Uie expiration of tho twenty- 

five years, to sell tho land to C. Here, the enforcement of tho contract 

would operate so harshly on A., that the Court will not compel its specific 
pcrformauco in favour of C. ^ r 

[A decuswn of Lord Hardwicko’s of which there is no regular report: see 
I'Vy on Specific IVrformancc, § 216.] u. sco 

tho tn.«f ’ rf beneficiary, C., in a contract to sell 

rust-ostate to D., and personally agree to exonerate tho esUte from 

<uy incumbrances to which it is subject. The purchase- money is not 
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nearly enough to discharge those incumbrances, though, at the date of the 

contract, the vendors believed it to be sufficient. SpeeiHo performance of 
the contract should be refused to D. 

[Wedgwood v. Adams (1843) G Beav. 600; G3 K. R. 195,] 

(g) A., the owner of an estate, contracts to soil it to B., and stipulates 
that he, A., shall not be obliged to define its boundary. The estate really 
comprises a valuable property, not known to either to be part of it. Specific 

performance of the contract should be refused to B., unless he waives his 
claim to the unknown property. 

[Simplified from Baxendah v. Seale (1854) 19 Beav. GOl; 105 R. R. 261.] 

(h) A. contracts with B. to sell him certain land, and to make a road 
to it from a certain railway-station. It is found afterwards that A. cannot 
make the road without exposing himself to litigation. Specific performance 
of the part of the contract relating to the road should be refused to B., even 
though it may be held that ho is entitled to specific performance of the rest 
with compensation for loss of tlie road. 

[Peacock V. Penson (1848) 11 Beav. 355; 83 R. R. 193.J 

(i) A., a lessee of mines, contracts with B., his lessor, that at any time 
during the continuance of the lease B. may give notice of his desire to take 
the machinery and plant used in and about the mines, and that he shall 
have the articles specified in his notice delivered to him at a valuation on 
the expiry of the lease. Such a contract might be most injurious to the 
lessee’s business, and specific performance of it should be refused to B. 

[Talbot V. Ford (1842) 13 Sim. 173; 60 R. R. 314. If the notice had 
been linuted to a prescribed short time before the end of the lease the covenant 
would bo reasonable,] 

(j) A. contracts to buy certain land from B. The contract is silent as 
to access to the land. No right of way to it can be shown to exist. Specific 
performance of the contract should be refused to B. 

[Denne v. Light (1857) 8 D. M. & G. 774 ; 114 R. R. 328.] 

(k) A. contracts with B. to buy from B.’s manufactory and not elsewhero 
all the goods of a certain class used by A. in his trade. The Court cannot 
compel B. to supply the goods, but if he does not supply them A. may be 
ruined, unless he is allowed to buy them elsewhere. Specific performance 
of the contract should be refused to B. 

[Apparently suggested by Hills v. Croll (1845) 2 Bh. 60; 78 R. R. 23, 
where the reason given is that the Court is unable to enforce the whole of the 
contract; but the substantial relief there sought was an injunction, as to 
which see Fry on Specific Performance, § 853. There is no word of any one 
being ruined in the report.] 

The following is a case in which the Court may properly 
exercise a discretion to decree specific performance :— 

III, Where the plaintiff has done substantial acts or 
suffered losses in consequence of a contract capable of 
specific performance. 

Illustration. 

A. sells land to a railway-company, who contract to execute certain 
works for his convenience. The company take the land and use it for their 
railway. Specific performance of the contract to execute the works should 
be decreed in favour of A. 

[Siorer v, Q. W. Ry. Go. (1842) 2 Y. & C. C. C. 48 ; 60 R. R. 23. The 
only difficulty in the case was the nature of the performance to be enforced.] 


S« B* A. 
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The discretion of the Court.—The accustomed language of English 
equity judges as to the discretion of the Court in granting specific 
performance is intimately bound up with the historical limits of their 
jurisdiction. Every one who came to a court of equity for relief was 
bound to show that he had no remedy, or no adequate remedy, in the 
ordinary jurisdiction of a court of common law. Failing this, his suit 
would be dismissed “ for want of equity.” Now a claim for specific 
performance assumes the existence of an actionable contract. There¬ 
fore the plaintiff had always to face the question : my is not the 
common-law right to recover damages good enough for your case ? and 
the Court was, in strictness, always on the defensive against a charge of 
trespassing on the domain of the common law. The Court of Chancery 
did indeed establish the presiunption that specific performance was the 
proper remedy on a contract to convey land, but it was only a presump¬ 
tion liable to be displaced ; there is no absolute right to this remedy. 
“ The Court exercises a discretion . . . and directs a specific perform¬ 
ance unless it should be what is called highly unreasonable to do so ; ” 
vhat incidents or consequences shall be deemed highly unreasonable 
must depend on the circumstances of the particular case (i). 

But, in a Court which has jurisdiction to administer all remedies, 
what remains of the Chancery doctrine is that the Court will decree 
f hat remedy which appears the more just and equitable, subject to the 
settled rule (expl. to s. 12 above) that specific performance will only for 
special reasons be refused on a contract for the conveyance of immov¬ 
able, or granted on a contract for the transfer of movable, property. 
A Court of unlimited jurisdiction cannot, of course, avoid, as the 

English Court of Chancery often did, deciding whether there is or is 
not an enforceable contract. 

'I’lie modern rule has been thus declared : “ It is clear that the 
Court may exercise a discretion in granting or withholding a decree for 
specific performance ; and in the exercise of that discretion the cireum- 
stances of the case, and the conduct of the parties and their respective 
interests under the contract, are to be remembered ” (j). 

Our s. 22 with its sub-divisions and illustrations is really more like 


(0 Ijord Langdalo in HWyit'ood v, 
Adamft (1843) G Bcav. nt p. 605; G3 

K. at p. 199; approved, IKa/^oa v. 
Marshn (1853) 4 D. M. Sc G. at p. 239 ; 


102 R. R. at p. 107. 

(j) Oxford V. Pronind (1868) L. R. 2 
P. C. 135, 151. 
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an elementary lecture than legislation. We are far from saying that an S. R. A. 

exposition of this kind was not required or at least useful in 1877. It 
must not be supposed to be exhaustive (k). 

We have nothing more to add to the irlentification of the cases that 
furnished the illustrations except that in some of them the facts as 
reported have been purposely simplified ; others really have much 
more to do with injunctions than with specific performance ; in several 
the limits of equitable jurisdiction, as they existed in England down to 
187o, make it very difficult to say whether the Court really thought 
there was any contract at all; and Lord Justice Knight Bruce’s judg¬ 
ment in Denne v. lAght [clause II, ill. (j) is one of the characteristic 
utterances which refresh the reader of De Gex, Macnaghten and 

Gordon s reports with a “ gladsome light of jurisprudence ” undreamt 
of by Coke. 

There are, of course, many agreements not assignable to any par¬ 
ticular head of this section which are quite unfit, as a matter of plain 
common sense, to be specifically enforced. Such was an undertaking 
by a Hindu, as part of an attempted settlement of a communal con¬ 
troversy, to cut down a pipal tree. Consideration or no consideration, 
it is hard to see how specific performance could be seriously 
demanded (1), 

Delay. —Where delay not amounting to a bar by any statute of 
limitations is pleaded as a defence to a suit for specific performance, 
the validity of that defence must be tried upon principles substantially 
equitable. “ Two circumstances, always important in such cases, are 
the length of the delay and the nature of the acts done during the 
interval, which might affect either party, and cause a balance of justice 
or injustice in taking the one course or the other, so far as relates to the 
remedy ” (m). In Erlanger v. New Sombrero Phosphate Co, («), Lord 
Penzance said : “ Delay, as it seems to be, has two aspects. Lapse of 
time may so change the condition of the thing sold, or bring about such 


{k) See Karsondas Kalidas v, Chhotalal 
MoHchand (1923) 48 Bom. 259 ; 77 I. C. 
275; A. I. R. 1924 Bom. 119. 

{/) Israr Hasan Khan v. Deo Naraxn 
(1929) 115 I. C. 457; A. I. R. 1929 All. 
372. whether ]>erformaiice would not 
have been unlawful as tending to more 
breach of the peace rather than recon¬ 


ciliation. The judgment is enlivened 
by a couplet, somewhat defaced in the 
printer’s transliteration, quoted without 
reference from the opening of the Gulistdn. 

(m) Lindsay Petroleum Co. v. Hurd 
(1874) L. R. 5 P. C. 221, 239. 

(7i) (1878) 3 App. Cas. 1218, 1231. 
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. 11 state of things that j ustice cannot be done by rescinding the contract 

subject to any amount of allowances or compensations. This is one 
aspect of delay. . . . But delay may also imply acquiescence. ... It 
conduces, I think, to clearness and to the exclusion of a certain vague¬ 
ness which is apt to hang about this doctrine of delay as a bar to relief, 
to keep these two different aspects of it separate and distinct when the 
consequences of delay come to be considered in connection with the 
circumstances of an individual case.” Delay, however, should be 
specifically pleaded (o), and, further, if the point is not taken in the 


lower Courts, it will not be allowed to be raised for the first time in 
second appeal (p). Specific performance may be refused on the ground 
of delay even if time is not of the essence of the contract (y). Where a 
purchaser delayed payment of the purchase-money of immovable 
property, insisting upon the insertion in the conveyance of an absolute 
warranty of title by the vendor to the property sold, it was held that as 
a right to such covenant was not shown, his delay of payment was not 
excused, and there was no case for decreeing specific performance (r). 

What amount of delay will constitute a bar to relief by way of 
specific performance depends on the circumstances of each case. A 
delay of one month has never been held sufficient for this purpose (s). 
The shortest period which has been considered fatal is a delay of 
3 months and 18 days as happened in Glassbrook v. Richardson (<). In 
the old case of Marquis of Hertford v. Boore [u), a delay of M months 
was not considered a bar to the plaintiff’s claim. On the other hand 
a delay of about 18 months (r), of 21 months {w), and of three years and 
a half (ai), was considered fatal in later cases. In an Allahabad case, a 
delay of 1 year and 8 months was held fatal (y). But delays of 17 
months in one case and about two years in another have been excused 


(o) Peer Mahomed y,MahomtdEbmhim 

(1905) 29 Bom. 234. 

ip) Mokund ImU y. Chofaij Ixdl (1884) 
10 Cal. 1061, 1069-1070. 

(q) Mohendra Nath v, KaU Proshad 
(1903) 30 Cal. 265, 276-278. 

(r) Bindeshri Parshad v. Jairam Qir 
(1887) L. R. 14 I. A. 173 ; 0 All. 705. 

(5) Haradhan v, Bhagabati (1914) 41 

Cal. 852, 862 ; 23 1. C. 214. 

(0 (1874) 23 W. R. (Kng.)51. 


(u) (1800)6 Ves. 719. 

(t>) Southcomb V. Bishop of Exeier 

(1847) 6 Haro 213; 77 R. R. 86 . 

(w) Lord James Stuart y. The London 
and EorfJi Western By. Co. (1852) 1 De G. 
M. & G. 721; 91 R. R. 272, 

(x) Eads V. Wi/liams (1864) 4 Do G. 
M. & G. 674; 102 R. R. 326 (where the 
contract was for a lease of a coal mine). 

(y) ^atrabBegam y. Creet(im) 27 AIL 
678. 
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by the Lahore High Court ( 2 ). It may here be noted that the period of 
limitation for a suit for specific performance is 3 years from the date 
fixed for the performance, or, if no such date is fixed, when the plaintiff 
has notice that performance is refused [Limitation Act, art. 113], 

In England, where the contract is substantially executed, and the 
plaintiff is in possession of the property, and has the equitable estate, 
so that the object of his action is only to acquire the legal estate, time 
either will not run at all as laches to debar the plaintiff from his riglit, 
or It will be looked at less narrowly by the Court (u). The reason is that 
the plaintiff has not been sleeping on his rights, but relying on his 
equitable title, without thinking it necessary to have his legal right 
perfected. It has accordingly been held that where a tenant holds 
under a contract for a lease, pays his rent, and has possession of the 
property and the enjoyment of all the benefits given to him by the 
contract, the lapse of time will not operate as a bar to its perform¬ 
ance (6). The principle of these decisions was applied by the High 
Court of Calcutta in 1875. Certain shares in a company were allotted 
to one Seedat in 1860 on the understanding that on payment by the 
plaintiff to Seedat of the price thereof, Seedat should transfer them to 
the plaintiff’s name. The plaintiff paid the price of the shares and 
received dividends from Seedat in respect of the said shares. After 
Seedat’s death which took place in 1870, the plaintiff called upon his 
executor to transfer the shares to his name, but the executor refused. 
Upon these facts it was held in a suit by the plaintiff against the 
executor that the plaintiff was entitled to a decree for specific perform¬ 
ance, and the executor was directed to transfer the shares to the 
plaintiff’s name (c). 

Case I. : Unfair advantage. —Where the parties are not on equal 
terms, as where the defendant in entering into the contract is influenced 
by the idea that by doing so he would get rid of a criminal charge 
brought against him by the plaintiff, and the terms of the contract are 
such that a man would not agree to them unless imder some pressme of 

{z) Jangal Sirigh v. Okulam Mahomed (b) Clarke v. Moore (1844) 1 J.J & L. 

(1922) 3 Lah. 376; 67 I. C. 700; A.I.R. 723; 68 R. R. 368; Sharp v. Milligan 

1922 Lah. 461; Allahditta v. Jamna Das, (1856) 22 Beav. 608; Shepheard y. Walker 
117 I. C. 226 ; A. I. R. 1929 Lah. 679. (1876) L. R. 20 Eq. 659. 

(o) Per Lord Redeadale in Crofton y. (c) Ahmed y. Adjein (1876) 2 Cal. 323. 

Ormsby, 2 Sch. & Lef. 683, 604. 


S. B. A* 
S. 22. 
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Court should refuse specific performance (rf). It is 
otherwise, however, where there is no such inequality between the 
parties (e). The mere fact that the terms of a bargain are onerous will 
not amount to “ unfair advantage ” within the first branch of this 
section in the absence of evidence of fraud or misrepresentation (/). 
But we shall find under s. 28 that the present section does not exhaust 

the subject. Authorities on s. 12 of the Contract Act obviously may 
be applicable here (g). 


Case n. : Hardship on the defendant. — “ The question of the hard¬ 
ship of a contract is generally to be judged of at the time at which it is 
entered into ; if it be then fair and just and not productive of hardship, 
it will be immaterial that it may be by the force of subsequent circum¬ 
stances or change of events have become less beneficial to one party 
except where these subsequent events have been in some way due to the 
party who seeks performance of the contract ” (h). 

This clause clearly contemplates a case in which the vendor has 
cnteied into a contract without full knowledge of the circumstances. 
Instances of cases may be found in the books, where it has been held 
that mere improvidence or inadequacy is no hardship within the 
meaning of the rule, but that the bargain must be so hard as to be 
imconscionable, so that its actual performance would in the circum¬ 
stances be inequitable. But where the hardship has been brought upon 
the defendant by himself, the Court will not consider that as a circum¬ 
stance in favour of the refusal of specific performance ” (i). 


“ Provision for payment by vendor of a specified sum on breach.” 

Iho mere fact that a contract for sale of land contains a clause whereby 
the vendor agrees in case of breach to return the earnest money and 

to pay also a specified sum as damages does not entitle the purchaser 
to specific performance {j). 


{(i) CaUianji v. Narsi (1805) 10 Bom. 
7(H, 760. 

(r) Shib Lai v. The CoUccfor of Bareilly 
(1804) 16 All. 423, 433. 

(/) Davis \\ Maung Shwe Go (lOll)L. 
B. 38 LA. 155; 11 I. C. 801. 

(j?) K.g., Bam Sundar Saha v. Baj 
Kvmar Sen Chou'dhury, 55 Cal. 285 ; 104 


I. C. 527 ; A. I. R. 1927 Cal. 889. 

(A) Fry. §418; (1894) 16 All. 423,435. 
supra. 

(i) Haradhan v. Bhagabati (1914) 41 
Cal. 852, 863; 23 I. C. 214. 

(j) Sadiq Hussam v. Anrip Singh (1923) 
4 Lah. 327; 76 I. C. 91; A. I. R. 1924 
Lah. 151. 
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{d) For whom Contracts may be specifically enforced. 


Who may ob- 
tain specific per¬ 
formance. this Chapter, the specific performance of a 

ft 


23, Except as otherwise provided by 


contract may be obtained by 
(a) any party thereto ; 


(b) the representative in interest, or the principal, 
of any party thereto : provided that, where the 
learning, skill, solvency or any personal quality {k) 
of such party is a material ingredient in the 
contract, or where the contract provides that 
his interest shall not be assigned, his represen¬ 
tative in interest or his principal shall not be 
entitled to specific performance of the contract, 
unless where his part thereof has already been 
performed ; 

(c) where the contract is a settlement on marriage, 
or a compromise of doubtful rights between 
members of the same family, any person bene¬ 
ficially entitled thereunder ; 

(d) where the contract has been entered into by 
a tenant for life in due exercise of a power, the 
remainder man ; 

(e) a reversioner in possession, where the agreement 
is a covenant entered into with his predecessor 
in title and the reversioner is entitled to the 
benefit of such covenant; 

(f) a reversioner in remainder, w^here the agreement 

is such a covenant, and the reversioner is entitled 
to the benefit thereof and will siistam material 

injury by reason of its breach ; 

(g) when a public company has entered into a con¬ 
tract and subsequently becomes amalgamated 
with another public company, the new company 
which arises out of the amalgamation ; 


S. R, A. 
S. 23. 


I.c. 


(r*) See note on s, 21 (b), p. 785, above. 


51 
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(h) when the promoters of a public company have, 
before its incorporation, entered into a contract, 
for the purposes of the company, and such 
contract is warranted by the terms of incorpora¬ 
tion, the company. 

Nature of sect. 23. —This section is really an enumeration of the 
lands of parties, besides the actual contractors, who are entitled to sue 
on a contract. It involves no principle peculiar to the remedy of specific 
performance. On one or two points it is more definite than the corre¬ 
sponding English authorities, and therefore it seems to us that citation 
of those authorities would not be useful. We agree with Whitley Stokes 
that no reason appears why sub-sec. (c) should not have extended to all 
compromises of doubtful claims. As to the validity of compromises in 
general, see under s. 25 of the Contract Act, p. 192, above. It may be 
observed by way of caution that the enforcement of restrictive cove¬ 
nants by way of injunction does not come within this section. 

Clause (a): Party to the contract. —Where there is a joint contract 
all must join in suing on the contract. Specific performance cannot be 
granted to some only of several piuchasers, if others refuse to join in the 
suit (i). 
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Clause (b): Representative in interest.— Where A. agreed to grant 
a lease to B. of a property which was at the date of the agreement in the 
possession of mortgagees, and B. agreed to undergo all the laboiur 
necessary for the conduct of a suit for redemption which was then 
pending and to pay all the expenses of the litigation, and the rent was 
to commence from the date on which possession was recovered from the 
mortgagees, it was held that the personal quality of B. was a material 
ingredient in the contract, and that his heir was not entitled to specific 
performance against A. («/). 


Clause (h): Contract with promoters of a company. —A contract 

by a person with the promoters of a company to take a certain number 
of shares of the company when formed is not a “ contract for the 
purposes of the company ” within the meaning of this clause, and 


(/) Safiur IMman v. Maharamunnessa 
Bibi (1807) 24 Cal. 832 ; Krishnamachari 
V. Gangajiarau (1882) 5 JIad. 29. 

(»j) Mohendra Nath v. Kali Proshad 


(1003) 30 Cal. 265, 275-276. As to 
personal quality,” see also Viihoba v, 
Madhav (1918) 42 Bom. 344, at p. 350; 
46 I. C. 734. 
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allotment of shares to such a person by the company, if nothing is done S, R, A. 
by him amounting to an acceptance of the allotment, will not make him 
a shareholder or entitle the company to sue him for the unpaid calls 
on those shares (n). The suit, moreover, in such a case is not one for 
specific performance. See s. 27, cl. (e), as to the company’s liability to 
be sued. In England the company’s right to sue in such cases is said 
to be deduced, on the principle of mutuality, from its liability (o). 


(e) For whom Contracts cannot be specifically enforced. 

Personal bars to 24. Specific performance of a contract 

cannot be enforced in favour of a person— 

(a) who could not recover compensation for its 

breach ; 

(b) wbo has become incapable of performing, or 
violates, any essential term of the contract that 
on his part remains to be performed (p) ; 

(c) who has already chosen his remedy and obtained 

satisfaction for the alleged breach of contract; 
or 

(d) who previously to the contract, had notice that 
a settlement of the subject-matter thereof 
(though not founded on any valuable considera¬ 
tion) had been made and was then in force. 


lllustratio?is, 
to clause (a)— 

A., in the character of agent for B., enters into an agreement with C. 
to buy C.’s house. A. is in reality acting not as agent for B. but on his own 
account. A. cannot enforce specific performance of this contract. 

[See I. C. A., s. 236, p. 738, above.] 

to clause (b)— 

A. contracts to sell B. a house and to become tenant thereof for a term 
of fourteen years from the date of the sale at a specified yearly rent. A. 
becomes insolvent. Neither he nor his assignee can enforce specific per¬ 
formance of the contract. 

[The insolvency need not have been judicially established, but there 

(n) Imperial Ice Manufacluring Co., 

Ld. v. Munchershaw (1889) 13 Bom. 415. 

(o) Fry, Sp. Perf. § 251. 

{p) Referred to in Sanwaley Prasad 

V. Skeo 8arup (1926) 2 Luck. 279 ; 98 
I. C. 770; A. I. R. 1927 Oudh 12; but 

51—2 


the case really fell under s. 54 of the 
Contract Act, which see above. The 
rights of an aggrieved party under that 
section are, of course, not affected by the 
present clause. 
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must be such proof of frencral itisolvency as the Court can act on : Neale 
V. Mackenzie (mi) 1 Keen, 474 ; 44 R. R. 105.] 

A. contracts to sell B. a house and garden in winch there are ornamental 

trees, a material element in the value of the property, as a residence. A., 

without B.'s consent, fells the trees. A. cannot enforce specific performance 
of tlio contract. 

A., holding land under a contract with B. for a lease, commits waste, 

or treats the land in an unhusbandlilic manner. A. cannot enforce specific 
performance of the contract* 

A. contracts to let, and B. contracts to take, an unfinished house, B. 
contracting to finish the house and the lease to contain covenants on the 
part of A. to keep the house in repair. B. finishes the house in a very defective 
manner, he cannot enforce the contract specifically, though A. and B. may 
sue each other for compensation for breach of it. 

[Tilde^ley v. Clarkson (1862) 30 Beav. 419 ; 132 R. R. 334 ; no dispuUble 
law. a case purely on facts ; one fails to see why it was reported.] 

to clause (c)— 

A. contracts to lot, and B. contracts to take, a house for a specified 

term at a specified rent. B. refuses to perform the contract. A. thereupon 

sues for, and obtains, compensation for the breach. A. cannot claim specific 
performance of the contract ( 7 ). 


Matters of defence.— Note that, whereas s. 23 deals with general 
rules of procedure or title to sue, the sections from 24 to 26 inclusive 
declare special grounds of defence founded on the plaintiS’s conduct. 

rhe conduct of the party applying for relief is always an important 
element for consideration ” (r). 


If, in the illustration to clause (b) as to the ill-finished house (s), 
tile lessee liad entered and occupied before the lessor’s work was done, 
it would be a question for the Court whether in all the circumstances 
his occupation implied such acquiescence in the lessor’s performance of 
the contract as to debar liiin from finally refusing to perform it on his 
part(/). Such circumstances as continued protest and payment of 
rent under protest will exclude any presumption of acquiescence. 

hor an example of the same kind of case being set up without 
success, tbe lessee having nothing better to show than “ querulous 
letters, not unusual in building contractus,” see Oxford v. Provond (h). 

Clause (d) is founded on a state of .English law which has now been 
altered by legislation ; sec under the following section. 


ff/) In Whitlry Stokos' Anglo-Indian 
Codrs a roforenco is hero given by some 
mistake to a enso whieli has nothing to do 
^vith tho subject. 

(r) Umare v. Dixon (1873) L. U. G 
ir. B. 414. 423. 

('') Tho lottoi's designating tlie lessor 


and lessee have gone wrong in the printed 
text of tho Act; tho lessor was to finish 
tlie house and tho lessee to keep it in 
ri'pair during his occupation. 

(<) Note (r). 

(m) (1SG8) L. R. 2 P. C. 135 (from the 

British settlement at Shanghai). 
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25. A contract for the sale or letting of property, 
prope"rr by° one ^^'^etlier iiioveable or immoveable, cannot be 
^r^°hoTs Tvo'^un-’ specifically enforced in favour of a vendor or 

tary settler. IcSSOI- 


(a) who, knowing himself not to have any title to 

the property, has contracted to sell or let the 
same ; 


(b) who, though he entered into the contract believing 
that he had a good title to the property cannot, 
at the time fixed by the parties or by the Court 


for the completion of the sale or letting, give the 

purchaser or lessee a title free from reasonable 
doubt; 


(c) who, previous to entering into the contract has 
made a settlement (though not founded on any 
valuable consideration) of the subject matter 
of the contract. 


S. R. A. 

S. 25. 


Illustrations, 

(a) A., without C. s authority, contracts to sell to B. an estate which 
A. knows to belong to C. A. cannot enforce specific performance of this 
contract, even though C. is willing to confirm it. 

(b) A. bequeaths his land to trustees, declaring that they may soli 
it with the consent in writing of B. B, gives a general prospective assent in 
writing to any sale which the trustees may make. The trustees then enter 
into a contract with C. to sell him the land. C. refuses to carry out the con¬ 
tract. The trustees cannot specifically enforce this contract, as, in the 
absence of B.’s consent to the particular sale to C., the title which they can 
give C. is, as the law stands, not free from reasonable doubt (v). 

(c) A., being in possession of certain land, contracts to sell it to Z. On 
enquiry it turns out that A. claims the land as heir of B., who left the country 
several years before, and is generally believed to be dead, but of whoso 
death there is no sufficient proof. A. cannot compel Z. specifically to perform 
the contract {w). 

(d) A., out of natural love and affection, makes a settlement of certain 
property on his brothers and their issue, and afterwards enters into a contract 
to stll the property to a stranger. A. cannot enforce specific performance 
of this contract so as to override the settlement and thus prejudice the 
interests of the persons claiming under it. 


Varieties of bad title. —The wording of clause (a) is not wholly clear. 
Knowing oneself not to have any title must be something more than 


(v) The present writer knows of no 
authority for holding such a general 
consent in advance to be good. 


{w) Obviously A. has not made out his 
title. 
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being aware of some defect in the title : how much more ? Does it 
mclude only the extreme case of a man contracting for the sale of 
property to which he has no present claim, on the mere chance of being 
able to acquire it ? or does it cover the case of an imperfect title 
vitiated by some material defect which the vendor knows he has no 
means of making good ? The English rule is that it is enough for a 
vendor suing for performance to be in a position to make a good title 
when he brings his action ; but this does not justify wilful concealment 
of defects from the purchaser (x). Such concealment is of course 
fraud ; moreover there is in every contract for sale of immovable 
property a duty to disclose material facts which is more stringently laid 
down, if anything, by Indian legislation than by English decisions (y). 

A seller may and often does complete his title by procuring the 
concurrence of necessary parties ; but it is another matter to offer the 
buyer a conveyance wholly proceeding from a party from whom he did 
not agree to buy. The Court will not compel a buyer to accept such a 
conveyance, for it would be forcing a new contract on him ; it is one 

tiling to join a mortgagee or the like in the vendor’s conveyance, another 
thing to substitute a new vendor (z). 

A seemingly doubtful point is whether this clause applies in the 

event of the buyer electing to affirm the contract with full knowledge 

of the facts, and afterwards refusing performance for some other 
reason. 

It must be remembered that in England, owing to the complica¬ 
tions of land law and tenure, almost all sales of real e,state are subject 
to special conditions limiting the objections that may be taken by the 
purchaser and the time within which they must be taken. Very few 
English vendors can be advised to believe that they have a good title 
in the sense of having a marketable ” title which a purchaser can be 
compelled to accept without conditions. Minor defects, on the other 
hand, mostly cure themselves by lapse of time. In practice it is foimd 
that, where there is no reason to suspect any really fatal defect, pretty 

stringent conditions can be imposed without any sensible prejudice to 
the sale. 


(x) A(7n»!.5 V. Brole (1812) 1 Y. & C. 
C. C. 027 ; 57 R. R. 480. 

(y) Transfer of Property .4ct, s. 55. 

(z) Bnjnnt nml Barniiigliam’s Coiilrad 


(1890) 44 Ch. Div. 218; De Souza v. 
Daphlary (1923) 2.5 Bom. L. R. 610; 87 
I. C. 230; A. I. R. 1924 Bom. 252. 
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As to cases where the original acceptance of the contract is 
expressed to be subject to approval of the title on the buyer’s part, 
see pp. 49, 50, above* 


doubtful title.”—Clause (b) folloAvs English law as it was 
understood when the Act was passed : the principle being that it is not 
reasonable to compel a purchaser to fulfil his contract when the title is 
open to so much and such plausible objection that, even though on full 
argument it might turn out to be good, to buy such a title would be to 
risk buying a lawsuit. “ The Court will not force a doubtful title on a 
purchaser ” was the common way of stating the rule. At this day, 
where a title depends on a really hard question of construction which 
the Court can determine in another appropriate form of procedure, a 
suit for specific performance is not the right way to raise it, and the 
vendor will probably lose his costs even if in one way or another he turns 
out to be in the right on the point in question (a). But the older general 
rule has now become the exception. It is the duty of the Court, 
unless in very exceptional circumstances, to decide the rights between 
the vendor and the purchaser, even though a third person not a party 
to the action will not be bound by the decision ” (6). Indeed a like 
opinion had been expressed in the Court of Appeal at a much earlier 
date (c). After all, every title produced by a vendor must be good or 
bad, in the sense that it must satisfy or fail to satisfy the conditions of 
the vendor’s contract (d). AVhy should the Court decline to make up 
its mind ? There would be no answer to this criticism under a system 
of officially authenticated title. In England, however, some titles may 
be and are doubtful to the point of appearing good to some very learned 
persons and bad to others. The prominence of the rule in English 
doctrine is accounted for partly by this peculiarity of English real 
property law and partly by the anxiety of Chancery judges, down to the 
middle of the nineteenth century or later, not to decide a point of 


common law if they could help it. 

There has been considerable discussion as to the kind and amount 
of objections that will make a title too doubtful to be forced on a 


(а) NichoVs and Von JoeVs Contract 

[1910] 1 Ch. 43, C. A. 

(б) Smith V. Colbourne [1914] 2 Ch. 533, 
541, per Lord Cozens-Hardy M.R. 

(c) /6., at pp. 544, 545. 

(d) The decree made at the trial of a 


specific performance suit is conclusive as 
to the terms of the contract, and evidence 
that the purchaser was aware of a material 
defect is not admissible in an inquiry as to 
title following the decree : McOrory v. 
Alderdale Estate Co, [1918] A. C. 503. 


S* R. A* 

S. 25. 
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purchaser. Obviously no complete definition is possible. It might 
have conduced to clearness if it had always been remembered that, 
apart from statutory provisions which in England are compulsory only 
to a very limited c.xtent, and between the extreme cases of practically 
immemorial continuity in a regular succession and bare-faced pretence 
of ownership by an imposter not having even a possessory title, there 
IS no such thing as an absolutely good or bad title. A vendor seeking 
specific performance is bound to prove his title, subject to such admis¬ 
sions, waivers of inquiry, and acceptance of less than strict proof as the 
purchaser has agreed to by the terras of the contract. If the proof does 
not conic up to that mark, the title is, as between the parties, not 
oubtful but bad. Such is the case, for example, when the vendor was 
ormerly a trustee for sale of the property he is now dealing with and 
bought It for himself, and fails to produce any sufficient evidence that 
c did so with the knowledge and consent of the beneficiaries ; and the 
nature of the case is not altered if the judgment employs old-fashioned 

phrases and says, “ it would be inequitable to force such a title as this 
upon ” the purchaser (<?). 

From this point of view there cannot be any large proportion of 
cases in which the Court is of opinion that the vendor has satisfied the 
burden of proof, and yet thinks that a judicial pronouncement of that 
opinion would still leave the buyer exposed to such risk of adverse 
claims, or of difficulties if he is hereafter minded to become a seller, as 
a prudent buyer cannot reasonably be expected to undertake. In 
common practice judicial approval of a title is accepted as sufficient 
even when the question decided was of admitted difficulty (/). There 
are exceptional cases however in which the Court may really feel 
doubtful; a judge of first instance, in presence of unreconciled differ¬ 
ences or ainbigiiitics in the dicta of an appellate Court, is in that 
position. “ The Court must feel such confidence in its own opinion 
as to be satisfied that another Court would not adopt another con- 
clusion ’’ (g). Therefore the existence of apparently conflicting deci- 


(f') Williams v. Scoif [1000] A. C. -(90, 
50S. 

ij ) llie present writer luitl occasion to 
*Jc acquainted (not professionally) with a 
case where a purchaser was iil-ativisetl 
enou-ili to disiiute a decision of Sir G. 
dos.sel’s on which the title rested, Chittv 


J. followed tliat decision without hesita¬ 
tion. 

ig) Chittv J., Thackivray and Young's 
Contract (1888) 40 Ch. D. 34, 30 (the 
question wits on the construction of a 
I>rovision in a Railway Company's Act 
as to superfluous lands). 
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sion has been regarded as a sufficient ground of doubt even in the Court S. R. 
of Appeal (It). It has happened in the case of a title dependent not on 
any general principle of law, but on the construction of a i^axticular will, 
that a very learned judge expressed his own opinion in favour of the title 
and yet thought the question too doubtful to justify him in decreeing 
specific performance, but eighteen years later another judge, with a 
contract for sale of property under the very same title before him, 
agreed with his predecessor’s opinion, regretted his decision as over¬ 
cautious, and held that there was no sufficient reason for refusin" 

O 

specific performance (^). It is possible that both decided rightly. 

In modern English practice difference of judicial opinions, or a 
reasonable apprehension thereof, seems to be the only accepted ground 
for the kind of doubt now in question (j). Apparently there is nothing 
to prevent Indian judges from taking the same line. 

When clause (a) was enacted, a conveyance without valuable 
consideration was by the law of England voidable at the suit of a 
supervening purchaser for value, even with notice, under a sixteenth 
century statute as construed by the Courts ; but now it cannot be so 
defeated (k). 

Illustrations (b) and (c) are illustrations of clause (b). The 
following are additional illustrations :—■ 

(1) N. mortgages his property to V. in 1880. N. and V. sell the 
property in 1882 to C., but the sale-deed is not registered. N, dies in 
1883 leaving a will of which V. is the executor. In 1885 C. sells the 
property to H. V., who has not obtained probate of N.’s will, joins in 
the sale both in his own right and as executor of N. In 1888 H. agrees 
to sell the property to M. H. cannot specifically enforce this contract, 
as the sale-deed of 1882 not having been registered, the equity of 
redemption remained in N. up to the time of his death. On his death 
it passed to his executor V., but V. not having obtained probate of N.’s 
will, he could not make a valid transfer of the equity of redemption 
though he joined in the sale to H. N.’s heir could therefore sue the 
person in possession for redemption, and the title cannot therefore be 


(/^) Palmer v. Locke (1881) 18 Ch. Div. 
281. 

(t) Pyrke v. Waddhigham (1852) 10 
Hare I ; 90 R. R. 243 ; MulUngs v. 
Trinder (1870) L. R. 10 Eq. 440. 


{j) See Fry on Specific Performance, 
§ 890. 

{k) Voluntary Conveyances Act, 1893, 
56 & 57 V’ict. c. 21 (see now Law of 
Property’ Act, 1925, s. 172). 
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said to be free from reasonable doubt: Haji Mahomed Mitha v. Musaji 
Esaji (1891) 15 Bom. 657. 

(2) M. agrees to sell bis property to S. in 1913. One of tbe terms 
of the agreement is that M. shall deduce “ a marketable title to the 
property free from all reasonable doubts.” In the course of the 
investigation of title it transpires that one of M.’s predecessors in title 
had in 1892 mortgaged the property to D. and G. This mortgage was 
effected by a deposit of Ihe title-deeds of the property (one of which M. 
failed to produce), and by a memorandum of charge duly registered. 
There was no reconveyance from D. and G., but a release executed by 
G. alone whereby after reciting that D. had died leaving G. as his sole 
heir, and that the mortgage debt had been paid off by the mortgagor to 
G., G. released the property from the mortgage. There is no evidence 
to show that at the date of the release G. was the sole heir of D. This 
is not a title free from reasonable doubt, for if at the date of the release 
there was another heir of D., neither the release nor the recitals therein 
being binding on him, he could seek to enforce the mortgage. Nor can 
it be said that his right to do so was barred by limitation, for assuming 
the period of limitation to be 12 years only under art. 132 of the Limi¬ 
tation Act, it is perfectly possible that there have been payments on 
account of the principal or interest secured by the equitable charge 
which would preclude the operation of the statute: Shrinimsdas v. 

jVe//p)hfifi(1916)L.R.‘14I. A.3C; 41 Bom. 300; 39 I. C. 627. [There 

is no distinction between the expression “ title free from reasonable 
doubt ” as used in this section and the expression marketable title 
free from all reasonable doubts ” used in the agreement in this case; 
llaji Ooman v. Ilaroon Saleh Mahomed (1922) 47 Bom. 369; 68 I. C. 

862; A. I. R. 1923 Bom. 148.] 

Such title as the vendor has. —The condition that the purchaser 

shall take such title as the vendor has, impoits that the vendor has some 

title, however defective it may be. Hence if the vendor has no title at 

all, as u here the vendor is a mortgagee and the mortgage is executed by 

one who was not the owner of the property, the vendor is not entitled 
to specific performance (1). 

And where a vendor agrees to sell both my bungalows described 
above, including the sites and buildings together with the compounds, 


(/) Molhahoo V. Vhiayak- (1888) 12 Bom. 1. 
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out-houses, etc.,” he agrees to sell not a mere revocable license to occupy 

the land, but the land itself; and the purchaser, therefore, unless he 

ew what the^ real tenure of the land was, cannot be compelled to 
accept a precarious title (m). 


S. R. A. 
Ss, 25, 26. 


(/) For whom Contracts cannot be specifically 
enforced, except with a Variation. 

26. Where a plaintiff seeks specific performance of a 

Non-enforcement in Writing, to whicfi the defendant 

exc^ept with varia. sets up a Variation, the plaintiff cannot 

obtain the performance sought, except with 
the variation so set up, in the following cases (namely) :_ 

(a) where by fraud or mistake of fact the contract 
of which performance is sought is in terms 
different from that which the defendant supposed 
to be when he entered into it; 

(b) where by fraud, mistake of fact, or surprise the 
defendant entered into the contract under a 
reasonable misapprehension as to its effect as 
between himself and the plaintiff ; 

(c) where the defendant, knowing the terms of the 

contract and understanding its effect, has entered 
into it relying upon some misrepresentation by 
the plaintiff, or upon some stipulation on the 
plaintiff s part which adds to the contract, but 
which he refuses to fulfil; 

(d) where the object of the parties was to produce 
a certain legal result, which the contract as 
framed is not calculated to produce ; 

(e) where the parties have, subsequently to the 
execution of the contract, contracted to vary 

it. 

Illustrations, 

(a) A., B. and C. sign a writing by which they purport to contract each 
to enter into a bond to D. for Rs. 1,000. In a suit by D., to make A., B. and 

(m) Ibrahimbhai v. Fletcher (1897) 21 Bal (1902) 26 Bom. 519; Gangadhar 
Bom, 827, 857-858 [F. B.]; Shivram v. Kasmatk (1872) 9 Beng. L. R, 128. 


V. 
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C. sep<arately liable each to the extent of Rs. 1,000, they prove that the 
word “ each ” was inserted by mistake; that tho intention was that they 
sho.dd give a joint bond for Rs. 1,000. D. can obtain the performance 
sought only with the variation thus set up. 

[Gordon v. Hanford (1817) 2 Mad. 106 ; 17 R. R. 195.] 

(b) A. sues B. to compel specific performance of a contract in \vriting to 
buy a dwelling-house. R. proves that he assumed that the contract included 
an adjoining yard, and the contract was so framed as to leave it doubtful 
whether tho yard was so included or not. The Court will refuse to enforce 
the contract, except with the variation set up by B. 

[Cp, Danny v. Hancock {1870) L. R. 6 Ch. 1, where the plan furnished by 
the seller was misleading.] 

(c) A. contracts in writing to let to B. a wharf, together with a strip of 
A. s land delineated in a map. Before signing the contract, B. proposed orally 
that ho should be at liberty to substitute for the strip mentioned in tho con¬ 
tract another strip of A.’s land of tho same dimensions, and to this A. expressly 
assented. B. then signed the written contract. A. cannot obtain specific 
performance of tho written contract, except with the variation set up by B. 

[Clarke V. Grant (1807) U Ves. 519 ; 9 R. R. 336.] 

(d) A. and B. enter into negotiations for the purpose of securing land 

to B. for his life, with remainder to his issue. They execute a contract, tho 

terms of which are found to confer an absolute ownership on B. Tho contract 
so framed cannot be specifically enforced. 

[As the case is stated, there is no contract at all.] 

(e) A. contracts in writing to let a house to B. for a certain term, at the 

rent of Rs. 100 per month, putting it first into tcnantablc repair. Tho house 

turns out to be not worth repairing, so, with B. s consent. A. pulls it do^vn 

and erects a new house in its place; B. contracting orally to pay rent at 

Rs. 120 per immsem. B. then sues to enforce specific performance of tho 

contract in writing. He cannot enforce it except with tho variations made by 
the subsequent oral contract. 

[This would bo so in England, but only on tho ground that A. has acted 
and incurred expense on tho faith of tho variation, as explained in Price v 
Dyer (1810) 17 Ves. 356, 361; 11 R. R. 102, 106.] 


Clauses (a), (b) and (c).~Tlicse liave been taken verbatim from 
Hr. Dart .s book on Veiulor.s ami Purchasers, 5th ed., p. 1039. 

Clause (e); Variation of contract.— In a Calcutta case (») B. by a 
writing agreed to sell liis property to C. on “ certain conditions agreed 
uiton.” V. sued B. for sjteciiic performance. B. alleged that the said 
conditions wore arranged orally, one of them being that upon execution 
of the conveyance C. should execute a lease to B. of the property for 
thiee years. IMI.son J. held that oral evidence of the arrangement 
was not a(lmis,sil)le having regard to the provisions of s. 92 of the 
Kvidenee .\et. On ai)peal it was held by Garth C.J. and Pontifex J. 
that such evidence was admissible ; and rightly, for s. 92 of the Evi- 
denee Act d,.es not affcH the j.ossibility of the original and only agree- 

(h) Cl,lie v. Ilroit-Ii (1881) 6 C.U. 32S. 
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merit being partly lu writing and partly not. But Garth C.J. .said ; “ I 

qmte agree with my brother Pontife.v that s. 20 of tlie .Speeific Relief 

Act is intended to provide for jirst sucli a ca.se a.s the piv.sent.'’ It is 

submitted, with respect, that cl. (e) of tlie present section is not to the 

purpose. The clause refers to variations subsequent to the execution of 

the contract, while in the case before the Court no such I'ariadon was 

alleged. The agreement .showed on the face of it that bcsi.les the terms 

set forth in it, there were other terms alrcaily agi'eed upon between the 
parties. 

Where section does not apply.— A., who is B.'s guardian, agrec.s to 
sell to C. certain proper y belonging to B. for Rs. 763, .subject to he 
leave of the Court. The sale is sanctioned by the Court not for Rs. 763, 
but for Rs. 800. C. is not entitled to a transfer of the property on 
payment of Rs. 763, for though the sale is sanctioned by the Court, it is 
sanctioned for Rs. 800. S. 26 does not apply to such a case (o). 


^ Vi/ 

27. Except as otherwise provided by 


ig) Against whom Contracts may be specifically enforced. 

Relief against 

parties and per- ^ ^ 

3er"«?enT’ b| Chapter, specific performance of a con- 
suiwcfincnt title, tract may be enforced again.st— 

(a) either party thereto ; 

(b) any other person claiming under him (p) by a title 
arising subsequently to the contract, except a 
transferee for value who has paid his money in 
good faith and without notice of the original 

o 

contract {q) ; 


S. R. A. 
Ss. 26, 27. 


(o) Narain v. Aukhoy (18SG) 12 Cal. 
152. 

{p) This, of course, includes legal 
representatives. The Rangoon High 
Court liad to reverse a judgment to tlie 
contraiy in XJ Dun Htaw v. Maung Aw 
(1929) 7 Rang. 423; 120 I. C. 240; 

A. I. R. 1929 Kang. 274. Equally, of 
course, the exception has no place where 
the supposed “ original contract ” was 
a registered assurance of property, and 
there is really no question at all of specific 
jrerfonnance; Punjab Banking Co. v. 


Muhammad Ha^san Khan, 0 Lah. 314 ; 
89 I. C. GI5 ; A. I. R. 192.) Lah. 542. 

iq) This 2 ^*'Ovi.sion appear.? to have 
been strangely oveilookcfl by the lower 
court in Ka^sir Khan v. Tara Chand, 25 
All. L. J. 294 ; 100 I. C. 595 ; A. I. R. 
1927 AH. 357. The proper form of 
order, where a subsequent purcliascr 
with notice is sued, is to direct him to 
convey to the plaifitiff; Oanrlvhankar 
V. Ibrahim AH, IIG I. C. 70; A. I, R. 
1929 Xag. 298 (mainly on questions of 
limitation). 



814 


THE SPECIFIC BELIEF ACT, 1877 . 


S. K. A. 
S. 27, 


•• 


(c) any person claiming under a title which, though 
prior to the contract and known to the plaintiff, 
might have been displaced by the defendant; 

(d) when a public company has entered into a con¬ 
tract and subsequently becomes amalgamated 
with another public company, the new com¬ 
pany which arises out of the amalgamation ; 

(e) when the promoters of a public company have, 

before its incorporation, entered into a contract, 

the company: provided that the company has 

ratified and adopted the contract and the 

contract is warranted by the terms of the 
incorporation. 


Illustrations — 
to clause (b)— 

A. contracts to convoy certain land to B. by a particular day. A. dies 
intestate before that day without having convoyed tho land. B. may compel 

A. s heir or other representative in interest to perform tho contract specihoally. 

A. contracts to sell certain lands to B. for Rs. 5,000. A. afterwards 
conveys the land for Rs. 0,000 to C., who has notice of the original contract. 

B. may enforce specific performance of tho contract as against C. 

[Potter V. Sanders (1840) 0 Ha. 1 ; 77 R. R. 1.] 

A. contracts to sell land to B, for Rs. 5.000. B. takes possession of the 

land. Afterwards A. sells it to C. for Rs. 0 , 000 . C. makes no inquiry of B. 

relating to his interest in tho land. B.’s possession is sufficient to affect C 

with notice of his interest, and ho may enforce specific performance of the 
contract against C. 

[Daniels V. Davidson (mQ) 16 Vea.2i9; 17 Vos. 433 ; 10 R. R 171 ] 

A. contracts, in consideration of Rs. 1,000, to bequeath certain of his lands 

to B. Immediately after tho contract A. dies intostato, and C. takos out 

administration to liis estate. B. may cnforco specitio performance of tho 
contract against C. 

A. contracts to sell certain land to B. Before tho completion of tho 
contract. A. becomes a lunatic and C. is appointed his committee. B. may 
specifically enforce tho contract against C. 

to clause (o)— 

A., the tenant for life of an estate, with remainder to B., in duo o.xorciso 

of a power conferred by tho settlement under which ho is tenant for life, eon- 

track to sell tho estate to C., who has notice of tho sottloraent. Before the 

sale IS completed A. dies. C. may onforeo specific performance of tho contract 
against B. 

Cour!''t ' ^< 1 - 3:^7 = f'o point there was that tho 

Court treated tho agrcoincnt as equivalent to a formal execution of the 
or# I 

A. and B. are joint tenants of land, his undivided moiety of wWch 
either may alien in his lifetime, but which, subject to that right, devolves 
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on the survivor. A. contracts to sell his moict 3 ^ to C. and dies. C. may 
enforce speciHc performance of the contract against B, 

[For the application of this to co-parceners in a joint Hindu family, 
see Ramappa v. Ydlappa (1927) 52 Bom. 307 ; 109 I. C. 532 ; A. I. R. 
1928 Bom. 150; for some peculiar results of successive .sales of’undivided 
shares in property, Abdullah v. Ahmad, 122 I. C. G6G ; I R iQ-xj All 
817; (1929) A. L. J. 119G. 


Contents of the section. —)Sec. 27 is a counterpart of s. 23, enume¬ 
rating classes of possible defendants to a specific performance suit who 
were not original parties to the contract, as that section enumerated 
classes of possible plaintiffs. The rules here given for convenience 
exhibit no common ground of principle and little, if any, of practice 
belonging to actions for specific performance more than to other forms 
of proceeding (r). Clause (c) is so worded as to be barely intelligible 
without the illustrations. The word ''defendant ” at the end stands, 
in point of sense, for some such words as "original contracting party 
from whom that title is derived. ’ The rule is a consequence of the 
equitable doctrine which regards a purchaser as acquiring, as soon as 
the contract is complete, the rights of an owner against the vendor and 
all persons not being purchasers for value without notice of the con¬ 
tract, and not claiming under an independent title adverse to the 
vendor’s. English cases are mostly of little use for illustration ; the 
principle is assumed and the discussion turns on some complication 
introduced by special circumstances. 

Clause (d) appears to ignore the accepted doctrine as to novation ; 
it does not say however that the original debtor company (which may 
survive a pretty long time for the jnirpose of winding up) is released 
without the assent of the creditor, which would indeed be a startlins: 

O 

new departure. 

The liability declared in clause (e) was established in England in the 
course of the nineteenth century by decisions given in courts of equity 
" partly on the ground of a distinct obligation having either been 
imposed on the company in its original constitution, or assumed by it 
after its formation, partly on a ground independent of contract and 
analogous to estoppel, namely that where any person has on certain 
terms assisted or abstained from hindering the promoters of a comiiany 
in obtaining the constitution and the powers sought by them, the 

(r) A defendant who has pleaded and wliether he was a proper party : Jagan- 
conducted his defence on the merits nadha Rao y. Soma Lakshinitiarapana 
cannot on appeal raise the question (1930) 1.25 I, C* 519. 


S. R. A. 

S. 27. 



81G 


THE SPECIFIC RELIEF ACT, 1877. 


S. R. A. 
S. 27. 


company when constituted must not exercise its powers to the prejudice 
of that person and in violation of those terms ” (s). This doctrine 
applies only where the company has become expressly bound or has 
taken the benefit of the terms made with the promoters ; the present 
section says “ ratified and ’’—not or—“ adopted the contract ” ; if this 
were construed to require express ratification the Indian rule would be 
narrower than the English. It seems to be assumed, however, that the 
intention was to re-aifirm the rule as laid down in England (/). Sir 
Edward Fry’s statement is that “ the company itself, after incorpora¬ 
tion, must cither have talcen the benefit of the contract, or have other¬ 
wise recognised it as a contract binding on them,” and “ the contract 
must be for something warranted by the terms of the incorporation.” 
His own opinion agrees with judicial dicta suggesting that the doctrine 
has gone quite far enough if not too far (u). 


Indian authorities : Clause (b): Purchase witl 
agreement for sale. —This clause contains provisions 


notice of prior 

similar to those 


of s. 40 of the Transfer of Property Act and s. 91 of the Indian Tnists 


Act. See notes to s. 3 above, under the head “ Ill. (g).” 

In the case put in the second illustration to cl. (b), B.’s right to 
enforce specific performance of his contract as against C. will not be 
affected, although the sale-deed to C. may have been registered and 
although he has obtained po.sscssion under his purchase (v). 

The principle upon which the third illustration to cl. (b) proceeds 
is that “ the occupation of property by a tenant ordinarily affects one 
\\'ho would take a transfer of that property with notice of that tenant’s 
l ights, and if he chooses to make no inquiry of the tenant, he cannot 
claim to be a transferee without notice ” (le). But occupation of pro- 
])eit/ which has not come to the knowledge of the party charged is not 
constructive notice of any interest in the property (i). 


(.S’) Pollock on Contract, j). 217, Otii ctl. 
(/) iSco tlio dictum in Imperial Ice 
ManafaciurijigCo, v. Mtinchcr^hawilSSd) 
l.'l IJom. 415, 423. 

(») Pry on Sp. Porf. §§ 250-255. 

{I'l Chumier Kant Roy v, Krishna 
Sunder (1884) 10 Cal. 710; Kaunan v. 
Krishnan (1800) 13 Mad. 324; Namasi- 
vayam v. Ncllayappa (1895) 18 Mad. 43 ; 
Uurnnndun Singh v. Jaimd AH (19CH3) 27 


Cal, 468; Ilimatlal v. I’a<f«rfcw (1912) 36 
Bom. 446. 450-151 ; 16 I. C. 680; Nanbat 
Rai V. Dhaunkal Singh (1916) 3S All. 
184 ; 32 I. C. 953; Faki Ibrahim v. Faki 
Guhm (1920) 45 Bom, 010; 60 I. C. 

980. 

((c) Babnram Bag v, Madhab Chandra 

(1913)40C-iiI.565»569; 19 I. C. 9. 

(r) V. Uoorbai (1911) 35 Bom, 

342, 348-340 ; S T. C. 752. 
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It. ha.s been held by the High Court of Calcutta that mere regis¬ 
tration of the original contract for sale is not sufficient notice of a con¬ 
tract within the meaning of this clause (y). It would, it seems, be held the 
.'ame way in Madras {z), but differently in Bombay (o) and Allahabad {h). 

IVhere a person claims to be a transferee for value without notice 

of the original contract, the burden lies upon him to prove that he 

fulfils that character (c). And in this connection it must be noted that 

notice before actual payment of the whole of the jjurchase money, even 

although it may have been secured, or before the conveyance is actually 

executed, is binding in the same manner as notice had before the 
contract (d), 

A. contracts to sell certain land to B. for Rs. 5,000. A. afterwards 
conveys the land for Rs. 6,000 to C., who has notice of the original 
contract, and puts C. in possession of the land. B., not knowing of the 
transfer to C., sues A. and obtains a decree for specific performance 
against him. This does not bar a suit by B. against C. for specific 
performance and for possession (e). 

Cl. (b) applies not only to sales, but to leases (/). 

27a. Subject to the provisions of this Chapter where 
Specific per- ^ Contract to lease immoveable property is 
pirfoTm! Avriting signed by the parties thereto 

tolLsc^ or on their behalf, either party may, not¬ 

withstanding that the contract, though re¬ 
quired to be registered, has not been registered, sue the other 
for specific performance of the contract if. 


S. A. 
Ss. 27-27a. 


(y) Preonatk v. AsMUosh (1900) 27 Cal. 
358. 

(s) See Shan Maun Mull v. Madras 
Building Co. (1892) 15 Mad. 268. 

{a) See Lalcshmandas v. Dasrat (1882) 
6 Born. 168. 

(6) See Janlci Prasad v. Kishen Dat 
(1894) 16 Ail. 478. 

(c) Himatlalv, Fa^udev (1912) 36 Bom. 
446; 16 I. C. 680; Baburam Bag v. 
Madhab Chandra (1913) 40 Cal. 565, 
569; 19 I. C. 9; Hem Chandra Be 
Sarkar v. Amiyabala Be Sarkar, 52 
Cal. 121 ; 84 I. C. 693 ; A. I. R. 1925 
Cal. 61 ; Ramdeni Singh v. Gumani Raul, 
119 I. C. 70; A. I. R. 1929 Pat. 300; 
i.c. 


Mohan Lai y, Wadhawa Singh (1930) 123 
I. C. 86 ; Muhammad Sadik Khan v. 
Ma^ihan Bibi (1930) 9 Pat. 417 ; 125 

I. C. 158. 

(d) Himatlaly. FewHifev (1912) 36 Bom. 
446, 451; 16 I. C. 680. 

(c) Qajfur y. Bkikaji (1902) 26 Bom, 
159. 

(/) Baburam Bag v. Madhab Chandra 
(1913) 40 Cal. 565. See also Kames- 
waramma v. Silaranuja (1906) 29 Mad. 
177 ("mortgage], and cp. as to notice of 
restrictive agreements Maiing Pu Lwin 
V. Maung Sein Hau, 7 Rang. 100; 116 
I. C. 478 ; A. I. R. 1927 Rang. 93. 


52 
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(a) where specific performance is claimed by the 
lessor, he has delivered possession of the property 
to the lessee in jiart performance of the contract; 
and 

(b) where specific performance is claimed by the 
lessee, he has in part performance of the con¬ 
tract, taken possession of the property, or, being 
already in possession, continues in possession in 
part performance of the contract, and has done 
some act in furtherance of the contract: 

Provided that nothing in this section shall afiect the 
rights of a transferee for consideration who has no notice of 
the contract or of the part performance thereof. 

This section applies to contracts to lease executed after 
the first day of April, 1930. 

[Added by Act XXI of 1929, s. 3.] 

This new section has to be read along with a section added to the 
Transfer of Property Act by s. 16 of the same Act, as follows ; 


[53a. AVhere any person contracts to transfer for consideration anv 
^ , immoveable property by writing siened by him or on 

Part performance. i i , . o & 

his behalf from wliicli the terms necessary to con- 

stitute the transfer can be ascertained vith reasonable certainty, 

% 

and the transferee has, in part jicrformance of the contract, taken 

])ossession of the property or any part thereof, or the transferee, being 

already in possession, continues in possession in part performance of 

the contract and has done some act in furtherance of the contract. 

and the transferee has jiorformed or is willing to perform his part of 
the contract, 

then, notwithstanding that the contract, though required to bo 

registered, has not been registered, or, where there is an instrument of 

transfiT, that the transfer has not been completed in the manner pre- 

sciib(*d therefor by the law for the time being in force, the transferor 

01 any person claiming under him shall be debarred from enforcing 

<igainst the transferee and persons claiming under him any right in 

lespeet of the property of which the transferee has taken or continued in 

possession, other than a right expressly provided by the terms of the 
contract: 
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Provided that nothing in tliis section shall affect the rights of a S.'R. A. 

transferee for consideration who has no notice of the contract or of the Ss. 87a, 
part performance thereof.] 

By these enactments the English equitable doctrine of part 
performance is adapted to Indian conditions, but with so much altera¬ 
tion and restriction that English authority will be of little use in 
construmg either of them. The curious reader may find the English 
rule expounded, with discussion of the judicial explanations given at 
various times, in a judgment delivered by the present Lord Justice 
Romer as a judge of first instance (g). But any attempt to strain the 
words of the Indian Acts by invoking the analogy of English decisions 
on a much wider unwritten rule is pretty sure to be defeated. We 
purposely say nothing of the English decisions. 

Before the enactment of s. 27a it was held that an agreement for 
a lease which creates a present demise and which requires registration 
under the Registration Act, cannot be specifically enforced even if it 
is accompanied or followed by possession in part performance of the 
agreement (gg). Under s. 27a a suit will lie for specific performance, 
even if the agreement is not registered, if the conditions laid down in the 
section are complied with. 


(h) Against whom Contracts cannot be specifically enforced. 

What parties performance of a contract 

cannot be com- cannot be enforced against a party thereto 

pelled to perform. . r . i r n . r J 

in any of the following cases :— 

(a) if the consideration to be received by him is so 
grossly inadequate, with reference to the state 
of things existing at the date of the contract, 
as to be either by itself or coupled with other 
circumstances evidence of fraud or of undue 
advantage taken by the plaintiff {h ); 


(g) BawUnson v, Ames [1914] 1 Ch. 96, 
105. Note that here similar facts would 


is adequate and criticising the valuer’s 
estimate: 3Iisa Lai v. Khairali Lai 


not satisfy the conditions of s. 27 a. 

{gg) Sanjib Chandra v. Santosh (1921) 
49 Cal. 507; 69 1. C. 877; A. I. R. 1922 
Cal. 436. 

{h) Fixing of price by a valuer imder 
the contract does not preclude the Court 
from inquiring whether the consideration 


(1923) 46 All. 211 ; 78 I. C. 1037. If 
the validity of the contract is disputed, 
the Court must, of course, decide upon 
it; see Debt Dayal v. Ohasitay 119 I. C. 
836; A. I. R. 1929 All. 667; (1929) 
All. L. J. 1255, where the objections 
appear to have been frivolous. 
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(b) if liis assent was obtained by tie misrepresenta¬ 
tion (whether wilful or innocent), concealment, 
circumvention or unfair practices, of any party 
to whom performance would become due under 
the contract, or by any promise of such party 
which has not been substantially fulfilled ; 

(c) if his assent was given under the influence of 

mistake of fact, misapprehension or surprise: 
Provided that, when the contract provides for 
compensation in case of mistake, compensation 
may be made for a mistake within the scope of 
such provision, and the contract may be specifi¬ 
cally enforced in other respects if proper to be 
so enforced. 

Illustrations — 
to clause (c)— 

A., one of two executors, in the erroneous belief that He had the authority 
of his co-executor, enters into an agreement for the sale to B. of his testator’s 
jiropcrty. B. cannot insist on the sale being completed. 

[Snccsbtj V. Thorne (1855) 7 D. M. & G. 399; 109 R. R. ISG.] 

A. directs an auctioneer to sell certain land. A. afterwards revokes the 
auctioneer’s autlmrity as to 20 bighas of this land, but the auctioneer 
inadvertently sells the whole to B.. who has not notice of the revocation. 

Ik cannot enforce specific performance of the agreement. 

[Simplified from J/a/wer v. Back (1848) 0 Ha. 443 ; 77 R. R. 187.] 


Defects of the section. —This section is incongruous, misplaced, and 
altogether an unsatisfactory piece of work. If it means more than an 
exhortation to administer the remedy now in question on the principles 
declared in the Contract Act, ss. 15-22 ; if it purports to confer on the 
Court a discretion to apply, for this purpose, a standard different from 
lliat of the general law ; and if, in particular, I. C. A., s. 22, is to be 
considered inapplicable in suits for specilic performance—then it ought 
not to liave been mixed up with provisions relating merely to procedure, 
but, as materially enlarging the discretion of the Court, should have 
followed s. 22 of the present Act and should have made the intention 
inoie explicit. It looks as if the draftsman had forgotten the last- 
named section as well as the Contract Act, and had also copied phrases 
fiom some text-book without adverting to the differences between 
failure to form any real agreement, formation of a voidable contract 
(but Aalid until rescinded), and formation of a contract on which 
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damages may be recoverable but of which specific performance will not 

be granted. The illustrations consist of two very special cases from 

nghsh reports and throw no light on the general intention of the 

section. Apparently there still were, half a centmy ago, learned 

persons who did not understand that a code cannot be made by cuttino- 

up even the best text-books. But the text-books then available were 

written under the old system of divided jurisdiction, when a Chancery 

judge had to be constantly saying, in more or less veiled language : 

“ It would be imprudent and impertinent for me to deny that you may 

have a cause of action in a common-law Court. That is no business of 

mine. What I can and do tell you here is that you cannot have specific 

performance.” For such an attitude there is now no occasion, and 

survivals of it ought not to be allowed to haunt modern expositions of 
the law. 

The second illustration is not very lucid as it stands ; in the case 
from which it is abridged the fact was that immediately before the sale 
the seller s solicitor found that a reservation of considerable importance 
had been omitted from the printed particulars ; a certain number of 
copies were, by his direction, corrected and placed in the auction room, 
and the auctioneer read out the particulars so corrected ; but the buyer 
who was plaintiff in the suit denied that he heard the alteration, and in 
fact the memoranda signed by the plaintiff and the auctioneer were on 
uncorrected copies ; the auctioneer said this was by his own inadver¬ 
tence. The Court pointed out that the auctioneer should have given 
more distinct notice of the alteration, accepted the buyer’s statement 
that it did not in fact come to his notice, and, after referring to authori¬ 
ties on mistake, added that the strongest ground of defence for the seller 
was that the auctioneer had no authority to sell except according to the 
altered particulars, and therefore could not bind his principals to a 
contract omitting the reservation. That being so, the offer accepted 
by the purchaser was not the vendor’s offer. Manser v. Bach (see note 
to the second illustration) has been criticised as a very strong decision, 
but it has been followed in our own time (/) and on an earlier occasion 
cited with approval though not as being exactly in point (j). 

(i) Hare and O^More's Contr. [1901] 215, 217, by Baggaltay L.J,, sitting in 

1 Ch. 93, a case of misdescription in first instance : with great respect it is 
printed particulars corrected at the sale difficult to see wliat Manser v. BacJ: has 
by word of mouth. to do with ambiguity. 

(j) Tamplin v. James (1880) 15 Ch. D. 


» A* 
S. 28. 
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Finally, tiis section appears to overlap to an undefined extent the 
provisions of heads (I) and (II) of s. 22. One is tempted to wonder 
whether it was not an afterthought interpolated by some hand foreign 
to the original design. AVe must be content that it is not known to 
have done any harm. 

Inadequacy of consideration.—The rule observed in England until 
the passing of Stat. 31 Vic., c. 4, not to decree specific performance of an 
agreement to sell a reversionary interest when the purchase money was 
less than the market value of the reversion, is not the rule in India. 
No mention of it is to be foimd in the Specific Belief Act, and, if it had 

been intended to give effect to it, we should have expected to find it in 
section 28 of the Act ” (it). 

(t) The effect of dismissing a Suit for Specijic Perfenmance, 
29. The dismissal of a suit for specific performance 

Bar of suit for ^ Contract or part thereof shall bar the 

plaintiff’s right to sue for compensation for 
the breach of such contract or part, as the 

case may be. 

Compensation.—AVhere specific performance or injunction is 
refused on the ground that damages are the proper remedy, the Court 
should itself award damages, though no damages be asked for in the 
plaint. ‘‘ In England, no doubt, a bill in equity would have been dis¬ 
missed, but then the plaintiff would have his suit at law for damages. 
Here, however, a new suit would not lie, and consequently when the 
plaintiff is held entitled to a remedy, the appropriate remedy shoxild be 

awarded ” (1). As to the power of the Coiu:t to award compensation, 
sec s. 19 above. 


(j) /hoards and Directions to ea'ceute Settlements. 


Application of 
preceding sections 
to awards and tes> 
tauicntary direc¬ 
tions to execute 
settlements. 


30. The provisions of this Chapter as to 

% 

contracts shall, mutatis mutandis, apply to 
awards and to directions in a wUl or codicil 
to execute a particular settlement. 


(k) aUdbai V. Bahji (1892) 17 Bom. 
232. 


(/) Callianji v. Narsi (1895) 19 Bom. 
764. 770. 
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Awards and testamentary directions to execute settlements.— This S. R. A. 

IS according to English practice as long settled. Inasmuch as the duty S. 30 . ‘ j 
of performing an award arises from the contract of the parties to submit 
the difference to arbitration, there is no reason why the matter of an 
award shoidd not be a fit subject for a decree of specific performance, 
provided that a direct agreement to the same effect would have been so. 

The award must of course be conformable to the arbitrator's authority. 
Testamentary directions to e.xecute a settlement operate in English law 
by way of creating a trust and are not considered under the head of 
specific performance, though the Court does, in the course of adminis¬ 
tering estates and otherwise, direct them to be specifically carried out. 

But m one sense all equitable jurisdiction rests on the power of issuing 
specific orders. 

Limitation. There is a conflict of opinion whether a suit to enforce 
the terms of an award is a suit for specific performance governed by 
art. 113 of the Limitation Act which provides a period of 3 years, or is 
governed by the residuary article 120 which provides a period of G years. 

On the one hand, it has been said that by reason of the operation of the 
present section, a suit for the specific performance of the terms of an 
award should be regarded as a suit for the specific performance of a 
contract. On the other hand, the opinion has been expressed that all 
that the present section lays down is that when the (Question is one of 
specific performance, the Court has the same powers, and should pro¬ 
ceed upon the same principles, in the case of an award as in the case of a 
contract (m ); and a suit to enforce the award will not be a suit for 
specific performance of a contract unless such is the express purport of 
the award. Even in that case it might well be held that what the Court 
enforces is still the award, not the contract on which the original claim 
was founded nor yet the contract of submission to arbitration. The 
latter view, it is submitted, is correct. It is in accordance with the 
practice observed by the Coui*t of Chancery in England in decreeing 
specific performance of awards. The jurisdiction of the Court in these 
cases not being any jurisdiction peculiar to awards, but its ordinary 
jurisdiction applicable to agreements, many, if not all, of the principles 
applicable to ordinary cases or suits for the specific performance of 

(tn) See the cases collected in Kiildip 11 I. C. 705. See also Farduvji v. 

Dube Y. Mahaul Dube (1912) 34 All. 43; Jamsedji (1904) 2S Bom. 1. 
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agreements applied to the specific performance of awards (n). This 
jurisdiction was founded on the principle that ‘‘ when parties have 
agreed to submit their differences to the determination of a third person, 
and to abide by any orders or regulations which he may make, his 
decision and the regulations and orders which he may prescribe, con¬ 
stitute the agreement of the parties, and it is for the purpose of enforcing 
that agreement that this Court interferes to enforce and give effect to 
the award (o). As to the form of a suit on an award, see the Code of 
Civil Procedure, Sch. I, App. A, form Xo. 10. 


CHAPTER III. 


Of the Rectification of Instrvments. 

Rectification ; Introductory. - Secs. 31, 32, 33, were improvidentlv 
copied from arts. 1899-1901 of the draft Civil Code of New York, and 
are a fair sample of the loose thinking and bad workmanship which 
pervade that unhappy experiment. “ Jlutual” mistake for “com¬ 
mon ” in s. 31 is bad English (though rather frequent in modern reports 
and text-books), and the mixing up of fraudulent interpolation or 
alteration with failure to carry out instructions in proper form, whether 
by incompetence, by innocent misunderstanding, or by mere accidental 
error, is inelegant, and, but for sound English tradition being alreadv 
established, might easily have led to inconvenient consequences. 

The principles on which the Courts act in England are in them¬ 
selves quite simple : the difticulties when they occur, are of evidence 
or construction. In a proper case the Court will amend the language 
of an instrument for the purpose of making it accord with the true 
intention of the parties, liaving ascertained what that intention was 
and also that the words as they stand fail to express it. llectificatiou 
cannot be adjudged unless the Court is satisfied on both these points. 
“ There can be no rectification where there is not a prior actual contract 
by which to rectify the written document ” (p). 

There is no need, it should be observed, to invoke this jurisdiction 
in case of such verbal slips or omissions as are obvious on the face of the 


(h) Nickrh v. Hancock (1855) 7 Do 0. 

M. & 0. aoo. :H4; lOO R. R. iso. per 
Knight Bruce L.J. 


(o) yickch V. Hancock, last note, per 
Tumor I 

ip) I\v on SiHvifio rorfonuanoo, § 79L 
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\vnting and can be corrected by the context alone. The remedy of 
these minor blunders is within the Court’s ordinary function of con¬ 
struing the expressions used. Even a missing clause can be supplied 
in an instrument of a well known form if the sense clearly requires it [q). 

Where the instrument finally executed is in conformity with a 
previous written agreement of the parties, but there was error in the 
expression of that agreement, it is now settled in England that they can 
both be rectihed in the same suit(r). The earlier doctrine that the 
final instrument cannot be rectified alone is therefore reduced to a 

warning against careless pleading ; the reason for it is that the real 
error was in the preliminary agreement. 

As there must be clear and satisfactory proof both of the real 
common intention and the departure from it in the document which 


the plaintiff seeks to rectify (s), it has been the usage of English courts 
of equity not to grant rectification of a written instrument on oral 
evidence alone when the alleged mistake is positively denied by the 
defendant. On the whole this appears to be a habit of judicial prudence 
rather than a positive rule of evidence (t). 

It is a sufficient reason for rectifying an instrument that it is so 

unskilfully framed as to raise a serious doubt whether it expresses the 

true intention ; the Court, being satisfied that the expression as it 

stands is obscure and may be misleading, may proceed to reform it so 

♦ 

as to make it plain, without undertaking to decide how it would be 
construed if the question of rectification were not raised (u). 

In most cases of rectification the proximate origin of the mistake 
lies in the carelessness or want of skill of the draftsman employed; 
but if, exceptionally, one of the parties, by negligence, or to conceal 
some fact he does not wish to disclose (not to speak of downright fraud), 
has caused the instrument to be so framed as to defeat the intention, 
known to himself, of the other party or parties, the party so in fault 


S. Hi. a. 

Ch. III. 


(q) See e.g., Bed/ern v. Brynhig (1877) 
6 Ch. D. 133 ; Burchell v. Clark (1876) 2 
C. P. Div. 88 (reference to counterpai’t). 

(r) Craddock v. Hant [1923] 2 Ch. 136, 
C. A,, approved by the Judicial Com¬ 
mittee in U7iited Slates v. Motor Trvcks 
[1924] A. C. 196. 

( 5 ) Fowler v. FoiHer (1859) 4 De G. & J. 
250 ; 124 R. R. 234. 


(/) Authorities collected in Pollock on 
Contract, 9tli ed., 557. 

(ii) ]yaUcer v. Armstrong (1856) 8 
H. M. & G. 531 ; 114 R. R. 234, a case of 
gross professional incompetence on the 
draftsman’s part. The judgment of 
Knight Bruce L.J. is no less amusing 
than instructive. Followed, H’o/^ort’s 
Settlement [1922] 2 Ch. 509. 
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cannot be heard to say that his own intention was different. Cases of 
this kind are likely to be on the verge of fraud or undue influence {v). 

As to s. 32 we must confess that we do not understand what mean¬ 
ing the framers of the New York draft Civil Code attached to it or on 
what authority they supposed it to be founded. If they mean only 
that the agreement according to which an instrument is to be rectified 
must be a lawful and valid agreement, such as the Court would enforce 
if directly sued upon, it was idle to lay down that truism in vague and 

pompous language ; if not, they failed to express with any certainty 
what more they did mean. 

Sec. 33 is unnecessary in any jurisdiction where the Court is free to 
exercise common sense, but there is no harm in it. 


31. When, through fraud or a mutual mistake of the 

When instru- a contract or other instrument in 

writing does not truly express their intention, 
either party, or his representative in interest, 
may institute a suit to have the instrument rectified; and 
if the Court find it clearly proved that there has been fraud 
or mistake in framing the instrument, and ascertain the real 
intention of the parties in executing the same, the Court may 
in its discretion rectify the instrument so as to express that 
intention, so far as this can be done without prejudice to 
rights acquired by third persons in good faith and for value. 

Illitstrutions, 

(ft) A, intending to sell to B. his house and one of three godo\\*ns ftdjaceut 
to it. executes a conveyance prepared by B. in which, through B.’s fraud, 
all three godowns are included, (^f the two godowns which were fraudulently 
included. B. gives one to C. and lets the other to D. for a rent, neither C. nor 
1). having any knowledge of the fraud. Tlie eonve 3 ’auco may, as against B. 
and C., bo rectilied so as to excludo from it the godown given to C. but it 
cannot bo rectified so as to affect D.’s le;xse. 

(b) By a marriage settlement, A., the father of B., the intended wife, 
covenants with C., the intended husband, to pa\’ to C., liis executors, adminis¬ 
trators aiul assigns, during A. s life, an annuity of Rs. 5,000. C. dies insolvent 
and the ollioial assignee claims the annuity from A. Tho Court, on finding 


(a) Loves}/ V. Smith (18S0) 15 Ch. IX 
655; W/iitclcy v. Dclatiey [lOKl] A. C. 
132, 144,150, where tho II. L. applied and 
perhaps extended tho doctrine in peculiar 
circumstances : see L. Q. R. xxx. 135. 


Wo may have gone beyond tho text of the 
authorities iu dolinitelj' stating the rule 
ns founded on estoppel, which wo think 
the best explanation. 


827 


THE SPECIFIC RELIEF ACT, 1877. 

It clearly proved tliat the parties always intended that this annuity should be 
paid as a provision for B. and her children, may rectify the settlement and 
decree that the assignee has no right to any part of the annuity. 

[The material question is what the parties intended to express in the 
settlement, not what they “ always intended.”] 


S. R. A. 
S. 31. 


Rectification. To establish a right to rectification of a document 
it is necessary to show that there has been either fraud or common 
imstake (w) ; and rectification will not be granted unless it is distinctly 
claimed (x). This does not affect the jurisdiction of the Court to correct 
manifest or undisputed errors without any formal rectification (y). 
The mistake of one party to a contract is not a ground for rectifica¬ 
tion (z). Oral evidence is admissible to prove either fraud or mis¬ 
take (a). Under the terms of the section it is necessary that the 
Court should find it clearly proved that there was fraud or common 
mistake. This requirement has, of course, been long established by 
Unglish decisions (6). See notes ‘‘Rectification: Introductory,” on 
pp. 824-826, above. 

“ Mutual ” mistake. —The mistake referred to in this section is 
in the expression of a contract, not in its formation. “ The Court in 
administering equitable principles permit mistake to be proved where it 
is common : that is, where the expression of the contract is contrary to 
the concurrent intention of all the parties. If such mistake be estab¬ 
lished, then the Court can give the relief of rectification, but be it noted, 

{w) Amanat Bibi v. lAichman Pershad suit ought not to have been under the 
(1887) L. R. 14 I. A. 18; 14 Cal. 308 present section, gave judgment for the 
(elementary law in England). plaintiff for the full amount: clearly a 

(x) Elay V. Pollard [1930] 1 K. B. 628, just decision, even if a point was strained 
{y) In Ladha Singh Y. Munshiram Agar‘ to reach it. Quopre, was it not open to 
walla, 31 C. W, N. 747 ; 104 I. C. 559 ; the Court to take judicial notice of the 
A, I. R. 1927 Cal. 605, an undefended current rate of interest and treat the 
suit, the plaintiff sued on a promissory error as manifest ? 

note in the defendant’s hand^vriting, {z) Haji Abdul Pahman y. The Bombay 
wherein the rate of interest was expressed and Persia Steam Navigation Co. (1892) 16 
to be one per cent, per annum, by inadver- Bom. 561. 

tence for one per cent, per mensem, as the (a) Evidence Act, 1872, s. 92, pro- 

plaintiff alleged and the Court believed ; viso (1). See Maung Pe Gyi v. Hakim 
he claimed interest at the higher rate. Ally (1923) 2 Ran. 113; 80 I. C. 759; 
but did not pray for rectification. A. I. R. 1924 Ran. 235 (filling up an 
Costello J., with much doubt whether amount left blank), 
the defendant had made an honest mis- (6) Madhavji v. Ramnath (1906) 30 
take at all, and some doubt whether the Bom. 457, 464. 
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(as therein error often lurks) that what is rectified is not the agreement, 
but the mistaken expression of it. Ordinarily this mistaken expression 
would be in the form of a document, and the existence of a real agree¬ 
ment prior to the document is necessarily implied. The rectification 
consists m bringing the document into conformity with this prior agree¬ 
ment, and without such agreement there can be no rectification. It is 
an adjustment of the machinery to its proper end ” (c). But if the 
common mistake is in the formation of a contract, both the parties 
being under a mistake as to a matter of fact essential to the contract 
the case is not one for rectification (d), though it may be one for cancel¬ 
lation ; the reason is that in such a case there is no contract at all. 
“ Courts of equity do not rectify contract. They may and do rectify 
instruments purporting to have been made in pursuance of the terms of 
contracts. But it is always necessary for a plaintiff to show that there 
was an actual concluded contract antecedent to the instrument which 
is sought to be rectified and that such contract is inaccurately repre¬ 
sented in the instrument ” (e). See pp. 824-826, above. 


Counterclaim for rectification.-Though this and the subsequent 

sections of this chapter refer only to suits for rectification, a defendant 

may, it is conceived, counterclaim for rectification where the rules by 

which the Court is governed permit of such a coimterclaim. 'Where the 

rules of a Court do not permit it, as in the case of Mufassal Courts, those 

Courts as Courts guided by the principles of justice, equity and good 

conscience can give effect as a plea to those facts which in a suit brought 

for that purpose would entitle a plaintiff to rectification. It has hlen 

so held by the High Coiut of Bombay (/). The Calcutta High Court 

has held differently. According to the latter Court, a document, 

though It does not by fraud or mistake truly express the intention of the 

parties, is binding on the defendant imtil he gets it rectified by a 

suit long t for that purpose, and he cannot set up those facts as a 

defence to the suit (,). This view of the law, it is submitted, is not 
correct. 


(c) Bagdu v. (1904) 28 Horn. 420, 
425-420, per Jenkins C.J. 

{d) See Contmet Act, s. 20, p. 1:>4 
above. 

(c) Ilaji Abdul liiihmun v. The Bombay 
J* Persm Steam ^'avigation Co. (1892) 10 
Bom. 501, 505-506, per Fnrran J.' All 


this, again, has long been elementary in 
English courts. 

(/) Doydu V. Bhana (1904) 28 Bom. 
420, 426. 

(j 7 ) AmruUah v. Koiihsh (1882) 8 Cal. 
118. 



829 


THE SPECIFIC RELIEF ACT, 1877. 

Eights aMuired by third persons in good iaith.-I„ ill. (a) ,he 

rerrfi "7 the conveyance may therefore be 

ctllied as regards the godown transferred to him, thongh he had no 

knowledge of E.'s fraud. The transfer to D.. horvever. is for value, and 

he having no knowledge of the fraud, the conveyance cannot be rectified 

so as to aSect his lease. The foliowing is an additional illnstrstion 

No 1, nT"'" 

iNo. 49 D IS inserted by common mistake for survey No. 49-A. Subse¬ 
quently A. mortgages survey No. 49-A to C., who had knowledge of the 
mistake B.’s mortgage bond may be rectified by substituting survey 

No. 49,-A for survey No. 49-D. 0., having knowledge of the mistake, 
cannot be said to have acquired his rights “ in good faith ” (h). 

32. For the purpose of rectifying a contract in writing, 

«^^st be satisfied that all the 

parties thereto intended to make an equitable 
and conscientious agreement. 

See p. 826, above. 


Principles of 
rectification. 


33. In rectifying a written instrument the Court may 

inquire what the instrument was intended 
to mean, and what were intended to be its 

legal consequences, and is not confined to 
the inquiry what the language of the instrument was 
intended to be. 

See p. 826, above. 

34. A contract in siting may be first rectified and 

Specific enforce- plaintiff lias SO prayed in his 

™ntLc^t plaint and the Court thinks fit, specifically 

enforced. 

IlUistrafion. 

A. contracts in writing to pay his attorney, B., a fi.xed sum in lieu of 
costs. The contract contains mistakes as to the name and rights of the 
client, which, if construed strictly, would exclude B. from all rights under 
it. B. is entitled, if the Court thinks fit, to have it rectified, and to an 
order for payment of the sum, as if at the time of its execution it had 
expressed the intention of the parties. 


S. R. A. 
Ss. 31-34. 


(A) Mahadeva v. Gopala (1910) 34 Mad. 51; 8 I. C. 390. 
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[Now settled practice in England : Olley v. Fisher (1886) 31 Ch. D. 367. 
Tlie illustration is founded on the headnoto to Sterlman v. Collett (1854) 
17 Beav. 608 ; 90 R. R. 310 ; but the language there used is erroneous : the 
Court treated the effect of the agreement as a matter of construction. The 

main point decided was the validity of the settlement M'ith the solicitor for 
a fixed sum.] 


CHAPTER IV. 


Of the Rescission op Contracts. 

Judicial rescission: Introductory.— Apart from faults of work¬ 
manship, it seems doubtful whether a great part of ss. 35-38 is not out 
of place here. The grounds on which contracts may be voidable have 
already been laid down in the Contract Act; and, by the very definition, 
rescission depends not on the Court but on the option of a party, which 
he can exercise without the aid of the Court. No one in England ever 
heard of a suit merely for rescission. Modern practice woidd allow of 
suing for a judicial declaration that a contract is rescinded ; but in fact 
there is always some further object, such as recovering back a deposit 
or other payment under the contract, reconveyance of property which 

has been transferred, or cancellation of the instrument in which the 
contract was expressed. 

S. 35 has been influenced by art. 1903 of the New York draft Civil 
Code. S. 36 is identical with art. 1904. It seems not to have occurred 
to any one in the Indian Legislative Department to see that the lan¬ 
guage conformed to the Contract Act, which it does not. 

The te.xt of s. 35 is plain enough on its face ; the principles govern¬ 
ing the rescission of contracts have already been considered in various 
places of our commentary on the Contract Act, especially on ss. 39, 53, 
64 and 65. Cl. (b) perpetuates a technical rule derived from the limited 
jurisdiction of English Courts of Equity; those Courts would not 
rescind or cancel an instrument which was already manifestly bad in a 
common-law Court (i). It is hard to see why the High Courts of 

India should be burdened with this positive disability rather than 
left to use their discretion. 


S. 36, so far as intelligible, appears to be covered by ss. 20, 22, 64 
and 65 of the Contract Act. It is difficult to reconcile the language 
cither with sound principle or with the terms of I. C. A., s. 22. Mistake 


(0 Soo Brooking v. Maudslay, Son d 
Field (1888) 38 Ch. D. 630 (the Judicature 
Act extended equitable jurisdiction to all 


branches of the Supremo Court, but did 
not enlarge iU contents). 
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may prevent any real agreement from being formed ; we are not aware 

of any case m which, on the ground of “ mere mistake,” a contract is 

only voidable. In certain cases one party by whose fault the other has 

entered into a show of agreement under a vital mistake is estopped, if 

that other elects to affirm the agreement, from denying its validity, and 

yet It IS wholly void as against third persons : see the note at pp. 87 
88, above, on I. C. A., s. 13. 

S. 37 agrees with English practice and needs no comment. S. 38 
adds nothing to I. C. A., s. 65. 


35. Any person interested in a contract [in\vritmg] (j) 
When rescission may sue to have it rescinded, and such 

may oe adjudged. • . , 

rescission may be adjudged by the Court in 
any of the following cases, namely :— 


(a) where the contract is voidable or terminable by 
the plaintiff (/c) ; 

(b) where the contract is unlawful for causes not 

apparent on its face, and the defendant is more 
to blame than the plaintiff ; 

(c) where a decree for specific performance of a 


contract of sale, or of a contract to take a lease. 


has been made, and the purchaser or lessee makes 

default in payment of the purchase money or 

other sums which the Court has ordered him to 
pay (1). 


When the purchaser or lessee is in possession of the 
subject-matter, and the Court finds that such possession is 
wrongful, the Court may also order him to pay to the vendor 


(J) The words “ in writing are 
repealed wherever the Transfer of Pro¬ 
perty Act, 1882, is in force. 

(A;) A purchase of land from a vendor 
who misrepresented his title may be 
rescinded, although a sale-deed has been 
executed and possession given : Thomas 
V. Hanutnan Prasad, 122 I. C. 675; 
A. I. R. 1929 All. 837 ; (1929) A. L. J. 
1122 (note that the vendor had no title 


at all, and the sale-deed was a nullity). 

{1) The proper waj^ of proceeding in 
Rngland is by order made on motion in 
the existing suit; Clark v. Wailis (1866) 
35 Beav, 460 ; 147 R. R. 260. Otherwise 
in India : Chaturbhvj v, Kalyanji^ 29 
R. L. R. 399 ; 104 I. C. 322 ; A. I. R. 
1927 Bom. 239 (converse case of vendor 
who has obtained decree failing to per¬ 
form his part). 


S. R. A. 
Ch. IV. 
S. 35. 
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or lessor the rents and profits, if any, received by him as 
such possessor. 

In the same case, the Court may, by order in the suit 
in which the decree has been made and not complied mth, 
rescind the contract, either so far as regards the party in 
default, or altogether, as the justice of the case may require. 

JlluslratioHS — 
to (a)— 

A. sells a field to B, There is a right of way over the field of which A. 
has direct personal knowledge, but which he conceals from B. B. is entitled 
to have the contract rescinded. 

to (b)— 

A., an attorney, induces his client, B., a Hindu widow, to transfer 

property to him for the purpose of defrauding B.’s creditors. Here the 

parties arc not equally in fault, and B. is entitled to have the instniment of 
transfer rescinded. 

[Tins is a matter of conveyance, but. it. presupposes or includes a contract.] 


Rescission. See notes, “Jiulieial re.scis.sion: Introductory,” 
pp. 830, 831, above. 


“ Any person interested in a contract.”—The remedy by way of 
rescission is not confined to persons named as parties to a contract (m ); 
it is open to any person, who, though not named as a party to a con¬ 
tract, is interested in the contract. Thus any member of a joint Hindu 

family is entitled to rescind a contract entered into by the manager, 
whereby the former would be defrauded («). 


Clause (a): Vcilable contract.-This clause, it is conceived, com¬ 
prises cases referred to in ss. 19, 19A, 39, 53 and 55 of the Indian Con¬ 
tract Act. It also, it is submitted, includes cases where a power to 

rescind is reserved by the contract to one or both of the contracting 
parties. 


Clause (b): In pari delicto 


-The provisions 


of this chnise do not 


(w) It i.s fivniltiblc for legal repro.sonta.* 
fives and otiicr assigns, provided that 
tlio original party has not by his own 
conduct disentitled himself to relief, 
which does not atlect the general rule; 
see Shmvan Ooba Mohajan v. Kashiram 


Derji, 51 Bom. 
100 I. 0. 932; 


29 B. l. h. 115 ; 
A. T. n. 1027 Bom. 384. 


(h) ]iarji v. Otingadharbhat (1880) 4 
Bom. 29. In this case the manager, 
while ostensibly selling the right to cut 
wood in a forest belonging to the family 
for Ks, 4,000, made a collateral private 
bargain according to which he was to 
i-occive Ks. 4,000 more. 
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.pply if th. p«i«s ran idico („). Sco note. ,s, 23 a„<l 63 „( 

the Indian Contract Act. 

. le^ui. 1 ‘“T' fnfe tJie same head to 

S. lb of the Indian Contract Act, pp. 113, 114, above. 

Last paragraph.-The words “in the same case” in the last 
paragraph refer to the case mentioned in cl. (c). Under this para¬ 
graph the court has the power to make an order on a motion in the 
suit m whrch the decree for specific performance was passed to rescind 

e contract instead of relegating the opponent to another suit for 
rescission (p). 


36. Rescission of a contract in writing (ry) cannot be 
^Resdssion for adjudged for mere mistake, unless the party 

against whom it is adjudged can be restored 

to substantially the same position as if the contract had 
not been made. 

See notes on pp. 830, 831, above. 

37. A plaintiff instituting a suit for the siiecific perform- 

Aiternatire ance of a Contract in writing may pray in 

alternative that, if the contract cannot be 
specmo perform- Specifically enforced, it may be rescinded and 

delivered up to be cancelled; and the Court, 
if It refuses to enforce the contract specifically, may direct 
it to be rescinded and delivered up accordingly. 

This section is almost verbally identical with the opening of § 1058 
on Fry on Specific Performance. 


38. On adjudging the rescission of a contract, the 

Court may rc- Court may require the party to whom such 

granted to make any compensation 
to the other which justice may require. 

See I. C. A,, ss. 11, 64, 65, pp, 65, 365, 368, above. 


(o) Hari v. Naro (1894) 18 Bom. 342. 
( 2 )) Kurpal Hemraj v. Shamrao Raghu- 
nalh (1923) 47 Bom. 589; 72 I. C. 321; 
A. I. R. 1923 Bom. 211. 


( 7 ) The words “ in writing ” arc 
repealed wherever the Tran.sfer of Rro- 
perty Act, 1882, is in force. 
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CHAPTER V. 

Or THE Cancellation of Instruments. 


When cancella- 


person against whom a ^vritten instrument 
is void or voidable, who has reasonable 

ordered”*^^ apprehensioii that such instrument, if left 

outstanding, may cause him serious injury, 
may sue to have it adjudged void or voidable; and the 
Court may, in its discretion, so adjudge it and order it to be 
delivered up and cancelled (r). 

If the instrument has been registered imder the Indian 
Registration Act (s), the Court shall also send a copy of its 
decree to the officer in whose office the instrument has been 
so registered ; and such officer shall note on the copy of the 
instrument contained in his books the fact of its cancellation. 

Illil'ilralions. 

(a) a., tho owner of a sliip, by fraudulently representing her to be 
seaworthy, induces B.. an underwriter, to insure her. B. may obtain the 
cancellation of tho policy. 

(b) A. conveys land to B., who bequeaths it to C. and dies. Thereupon 
D. gets possession of tho land and produces a forged instrument stating that 
tho conveyance was made to B. in trust for him. C. may obtain tho cancella¬ 
tion of tho forged instrument. 

(c) A., representing that tho tenants on his land were all at will, sells it 
to B., and oo ivcys it to him by an instrument, dated the 1st January, 1877. 

Soon after that day, A. fraudulently grants to C. a lease of part of tho lands, 
dated tho lat October, 1876, and procures tho lease to be registered, under the 
Indian Registration Act. B. may obtain tho cancellation of this lease, 

(d) A. agrees to sell and deliver a ship to B.. to be paid for by B.’s 
acceptances of four bills of exchange, for sums amounting to Rs. 30,000, 
to bo drawn by A. on B. The bills arc drawn and accepted, but the ship 
^ not delivered according to the agreement, A. sues B. on one of tho bills. 

B. may obtain tho cancellation of ail tho bills. 

W\ngh-I)anubian Co. v. Rogerson (1867) L. R. 4 Eq. 3. The disputed 
point for which the case is reported was on a question of procedure which is 
now obsolete in England and could never arise in India.] 


(r) According to the terms of the 
section an express prayer for cancellation 
would seem to bo superfluous, but it is 
doubtful whether its prosonco or absence 
does not, for tho purpose of Court fees, 
make the dilTeronco of tho suit being for 
consequential relief or merely declara¬ 
tory, see Parvalibai v. Vishvanath Qanesh 
(1904) 29 Bom. 207 ; 6 B. L. R. 1125 • 


Kuba^aran v. Raghubar, 5 Luck. 235; 
121 lie. 281; A. I. R. 1029 Oudh 491. 
On principle, it is submitted, tho Court 
has full discretion to order cancellation 
whether the plaintiff expressly asks for 
it or not, and therefore tho suit is in no 
case merely declaratory, 

(5) See now Act XVI of 1008. 
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When eanceUation may be ordered.-To entitle a plaintiff to a 

(1) that the instrument is void or voidable ; 

(2) that the plaintiff has reasonable apprehension that the instru¬ 

ment, if left outstanding, may eause him serious injury ; 


(3) that the Court ought under the circumstances of the case, in 
the exercise of its discretion, to order it to be delivered up and 
cancelled. Delay in the institution of the suit or the plain¬ 
tiff s conduct may be such that the Court may in the exercise 
of Its discretion refuse to grant him relief. The appellate 
ourt will not lightly interfere with an exercise by the first 
Court of Its discretion. But if there is no exercise of discre¬ 
tion at all by the lower Court in decreeing cancellation of an 
instrument, the appellate Court may set aside the decree (t). 
n the exercise of this discretion, the Court should ordinarily, 
where a plaintiff is out of possession and is in a position to' 
claim a decree for possession, refuse to pass a decree for the 
cancellation of an instrument according to which, if genuine, 

he has no title to the land, and leave the plaintiff to a suit for 
possession (u). 


Any person against whom an instrument is void or voidable.— The 

relief by way of cancellation of an instrument may be claimed not only 

by a party to the instrument, but by any person against whom the 

instrument is void or voidable. Thus a creditor may sue on behalf of 

himself and all other creditors to set aside a deed executed by his debtor 

by which the creditors are defrauded, defeated or delayed within the 

meamng of s. 53 of the Transfer of Property Act (v). A perfected 

conveyance ds of course not void or voidable merely because the 
consideration has not been paid (w). 


Reasonable apprehension of serious injury. —It cannot be laid down 
as a rule of law that in no case a man, who has parted with his property. 


(t) Vulle}/Mahomed V, DaUubho?/(1901) {v) Ishvar v. Dewar (1903) 27 Bom, 

25 Bom. 10, 18-19, 24 [suit for cancella- 146. 

tion of an award]. Abdul Hashim Sahib v. Kadir 

(u) Shankar Lai v. Saruip Lai (1912) 34 Batcha Sahib (1919) 42 Mad. 20 • 48 I C 

All. 140, 142; 13 I. C. 19. 370. 


S. R. A. 

S. 39. 


53—2 
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in respect of which a void or voidable instrument exists, can sue to have 
that instrument cancelled. The test is, “ reasonable apprehension of 
•serious injury.” WTiether that exists or not, must depend on the 
circum-stances of the particular case with which the Court has to deal. 
Thus where the swami of a math who had become old and blind executed 
a jimmapatra whereby he appointed the defendant manager of the 
properties of the math upon eertain terms, and delivered possession of 
some of the math properties to the defendant, and the swami subse¬ 
quently sold the math properties to another person, and thereafter 
brought a suit against the defendant for cancellation of the jinmapatra 
alleging that the defendant had failed to comply with the terms of the 
instrument, it was held by the High Court of Bombay that though the 
swami had sold the math properties and had no longer any interest in 
them, he was entitled to maintain the .suit, the grounds of the decision 
being that if the document were not cancelled, the purchaser (who, it 
may be observed, was joined as a plaintiff) might sue the swami for a 


return of his purchase money if the swami could not give possession of 
the lands by rea.son of the defendant holding them under thejimmapatra 
and that there was danger also of the defendant suing the swami in 
respect of the lands of which the defendant had not obtained posses- 
•sion (.r). In an earlier Madras case, however, where the plaintiff, w’ho 
had .sold and delivered possession of her property to the buyer (her 
nephew), sued the defendant for cancellation of the sale-deed, alleging 
that the defendant had forged it in the name of the plaintiflf as executant 
and that if the instrument was left out.standing she might be sued by 
the buyer on the covenants relating to the property, it was held that 
the plaintiff was not entitled to a decree for cancellation. The Court 
•said : “ Clearly she had no legal interest in the property comprised in 
the sale-deed, but it is suggested that she is entitled to have that instru¬ 


ment cancelled in case any action for damages should be brought 
against her on the covenant contained in the document executed in 
er nejihew’s favour. We are of opinion that this bare possibility does 
not entitle a plaintiff who has divested herself of all interest in the pro- 
P<u ty to maintain this suit ” (y). This view of the law, it is submitted. 
IS not correct. We arc inclined to think that apprehension of a party 
being used on covenants in a conveyance apparently binding is reason- 


(J-) Kotraba.smppa,ja v. Chc7m)appa,ia 

(1899) 23 Bom. ;!75. 


(.'/) iijyiippa V. liamalakshmamnu 
(1890) 13 Mnd. 549. 
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able apprehension of serious injury within the meaning of this section, 
and, other conditions being present, he is entitled to a decree for can¬ 
cellation ( 2 ). It IS different, however, where the defendant has already 
sued and obtained a decree against the buyer on the alleged forged 
instrument, and the plaintiff subsequently sues the defendant not only 
for cancellation of the instrument, but to set aside the decree The 

plaintiff, not being a party to the decree, is not entitled to have it set 
aside unless the buyer is joined as a p,irty to the suit (a). 

Where A. sues B. on a bond which B. alleges is void, e.g., as beim. 
passed for a balance due on wagering transactions, and pending the 
suit B. sues A. for cancellation of the bond, B. is not entitled tolan- 
cellation. It cannot be said in such a case that B. would suffer serious 
injury if he did not bring the suit, for the very plea which is the founda¬ 
tion of B.’s suit is his defence in A.’s suit (h). Moreover, the question 
of the validity of the bond being before the Court in A/s suit, it 
cannot be said thus far that it would be left “ outstanding ” within the 
meaning of this section. But where A. sues B. for possession of certain 
land under s. 9 of the Act, and pending the suit he sues B. for cancella¬ 
tion of a deed of gift under which B. claims title to the land, there is 
nothing to prevent the Court from decreeing A.’s second suit, for the 
question in the second suit is one of title, while there is no such ques¬ 
tion in the first suit, the only question in the first suit being whether A. 
was dispossessed otherwise than in due course of law (c). 

Registration.— The proceedings of a Registrar under the Registra¬ 
tion Act are of an executive officer invested with ymsf-judicial func¬ 
tions and not proceedings of a judicial character. An order, therefore, 
made by the Registrar for the registration of a document of which the 
execution is denied by the party alleged to have executed it is no bar 
to a suit by such party for cancellation of the document under this 
section. That this is so is clear from the provisions of the second para¬ 
graph of this section (d). 

rinitalion. M here a document is voidable (as distmguished from 
void), so that possession of the property to which it relates could not 


(z) See also (1899) 23 Bom. 375, at 
p. 380, last page. 

(а) Jhiina v. Beni Bam (1887) 9 All. 
439. 

(б) Chhaganlal v. Dhondii (1903) 27 


Bom. 607. 

(c) Jai Gopal v. Lalit Mohan (1904) 26 
All. 236. See notes to s. 9 above. 

{(1) Mohima Chvnder v. Jugul Kishorc 
(1881) 7 Cal. 736. 


S. R>. A. 
S. 39. 
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be recovered until the document is set aside, and the suit is for cancella¬ 
tion of the document and for possession, the period of limitation is 
3 years as provided by art. 01 of the Limitation Act; art. 144 which 
provides a period of 12 years does not apply to such a case (e). Art. 91 
does not apply where the document is void from its very inception; 
the reason is that a document which is void ab initio docs not require to 
be set aside (/). See also notes to s. IG of the Contract Act under the 
head “ Lapse of time and limitation,” pp. 113, 114. above. 

40. AVhere an instrument is evidence of different rights 
tvhat in.stni. different obligations, the Court may, in 

case, cancel it in part and allow it 
to stand for the residue. 

Illustration. 

.\. '''■■‘"•s a bill on n., who endorses it to C., by whom it appears to bo 
. ndorsed to U., who endorses it to E. C.'s endorsement is forged. C. is 

respeets ' endorsement cancelled, leaving the bill to stand in other 


Partial canceUation. - This section should not be applied unless the 
rights or obligations evidenced by an instrument are distinct and 
separable. The following are further illustrations 

(1) In 1871 A. agrees to grow indigo for B. on 20f bighas of land 
ior a jienod (,f <) years at the rate of Rs. 2 per bigha per annum. Of 
t lose, IGl bighas are .situated in village R.. and arc held by A. under a 
sub-lease from X., Y. being the superior landlord, and the remaining 
4 bighas are situated in village K. aiul belong to A. K. fails to pay the 

rent to ^ and m 1874 Y. resumes po.s.se.ssion of the land. The contract 
icconimg mipo.ssiblc of iierforinanee (see Contract Act, s. 56), A. may 

o )tam cancellation of the agreement as regards the IG.V bighas situated 
m village R. : Indcr Pcrsliad v. CanipbcU (g). 

(4) A e.xeciites a deed of mortgage in favour of B. A. gets back 
1 C (tei lom B. by fraud, and endorses on it a receipt for Rs. 1,200 
purporting to be signed by B. B. ’s signature is forged. B. is entitled 

(c) liani Janki Kunwar v. Raja Aji 

Singh (1887) L. U. 14 1. A. 148; ID 

Cal. 58; Bakatrnm v. Kharsetji (1903) 27 

Bom. 5G0; Oovindasami v. linmasawmu 
(1909) 32 iMad. 72. 

(/) Vnni V. Kunchi .-Inima (1891) 14 


Mad. 2G; Jagardeo v. Phnljhari (1908) 
30 All. 375; Bankii Bchari v, KrxMo 
Gobindo (1903) 30 Cal. 433. See also 
Baikishori v. Debendranath (1888) L. R. 
1 “) I. A. 38. 49-50; 15 Cal. 409, 421. 

(?) (1881) 7 Cal. 474. 
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to have the endorsement cancelled, leaving the deed to stand in other S. R. A. 
respects : Ram Chandar v. Ganga Suran (h). Ss. 40, 41. 

41. On adjudging the cancellation of an instrument (i), 

partyTrwhomt” require the party to whom 

granted to make any compensa- 
compensation. tion to the Other which justice may require. 

Compensation. —Compensation includes, of course, return of any 
payment received as part of the transaction annulled or avoided (^). 

Compensation on cancellation.— Where a deed of hypothecation 
or a deed of sale is ordered to be set aside on the ground of collusion 
between the grantor’s manager and the lender, it being proved that the 
grantor was of weak intellect and that in some cases the money was 
paid to the grantor and sometimes to his manager, the condition of 
cancelling the deeds should be, not the repayment of moneys proved to 
have been received by the manager, but of sums shown to have been 
actually paid to the grantor personally, or borrowed by the manager in 
the course of prudent management of the estate (k). Where a person 
advances a small sum of money to another, and obtains from the latter 
by fraud in repayment of the loan a deed of sale of property worth 
considerably more than the amount of the loan, all that he is entitled 
to on cancellation of the deed is to be placed in the same position in 
which he would have been, had he obtained a deed of mortgage instead 
of a deed of sale. He is not entitled to any allowance for repairs and 
improvements made by him to the property, the deed of sale having 
been obtained by fraud (/). 

Minors. —See notes to s. 11 of the Contract Act under the head 
“ Fraudulent representation/’ p. 69, above (>«). 

(h) (1917) 39 All. 103; 37 I. C. 89. menfc which was void, in the absence of 

(i) This section cannot be e.xtcndcd any claim for its cancellation : FuH 
by analogy to cases where there is no Bibi v. Khokai Mondal (1927) 55 Cal. 
question of cancelling any instrument: 712; 111 I. C. 349. Qu. whether any 
Khan Oul v. Lakha Singh^ 9 Lah. 701 ; general rule can be founded on this. 

Ill I. C. 175 ; A. I. R. 1928 Lah. 609; {k) Ajit Singh v. Bijai Bahadur Singh 

Onlabchand v. Chunnilalf 122 I. C. 266; (1884) L. R. 11 I. A. 211 ; 11 Cal. 61. 

A. I. R. 1929 Xag. 156. (/) SadasJiiv v. Dhakubai (1881) 5 Bom. 

(j) Squ Guthrie V. Abool Mozufjer 450. 

14 Moo. I. A. 53, 65. The Court refused (m) Limbaji v. Bahi (1925) 49 Bom. 
to deal under this section with an instru- 576 ; 88 I. C. 643 ; A. I. R. 1925 Bom. 
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CHAPTER VI (n). 

j Of Declaratory Decrees. 

t 

J42 . Any person entitled to any legal character (o), or to 


tion of status or 
right. 


any right as to any property, may institute 

CouraTtodcciara- ^ suit against any person denying, or inter¬ 
ested to deny, his title to such character or 
right, and the Court may in its discretion 
make therein a declaration that he is so entitled (p), and the 
plaintiff need not in such suit ask for any further relief {q). 

Provided that no Court shall make any such declara- 

Rar to such do- where the plaintiff, being able to seek 
ciaration. further relief than a mere declaration of title, 

omits to do so (r). 

Explanation. —A trustee of property is a “ person 
interested to deny ” a title adverse to the title of some one 
who is not in existence, and for whom, if in existence, he 
would be a trustee. 

(a) A. is lawfully in possession of certain laud. Tho inhabit-ant-s of a 
nci'^Iibouring village claim a right of way across tho land. A. may suo for a 
declaration that they are not entitled to the right so claimed. 


409 (attempted sale by minor's step¬ 
mother, minor required to refund benetit 
to estate and liimself); Jiau'j Ihihi v. 
Mahhnb Ilahi (1025) 7 Lali. :15 ; 04 1. C. 
25; A. I. K. 1020 Lah. 170 (similar 
case in Mahomedan law). 

(w) As to the Punjab, see also tho 
Punjab Land-revenue Act, 1887 (WII 
of 1887), s. 45. 

(o) The title must be complete. A 
man who is qualitied to veto at an 
election, but has not taken the reepnred 
.steps for having his name put on the 
register of voter.s, cannot sue for a declara¬ 
tion that he is (jualilied ; Chillftgoitg 
Municipal Conunissioii v. Aftsani-Bengal 
Jig, Co., 115 L 0. 202; A. T. R. 1028 
Cal. 785. S. 45 .seems to be more appro¬ 
priate to tlie ease. I>ut the facts aro not 
made clear. 


(p) The Court will not make a declara¬ 
tion of meix' facts which are not ripe for 
determination of their legal consequences: 
Kashma fyubain v. Bam Datnm Tetoari 
(1027) 2b All. L. J. 400 ; 109 I. C. 112. 

{q) When tho Act was passed the 
power of making deedaratory decrees in 
England was eontined to cases where the 
]>laintifT had a present cause of action. 
It was extended in 1883; seo Guamniy 
Trust Co. of Xew York v. Hanmy <t Co, 
[lOlo] 2 K. B. 536, at pp. 557-562, per 
Ihekfoi-d L.J. 

(r) The decision of questions incidental 
to the pIaintitT*s title, such as the exist¬ 
ence of a will, is not further relief; the 
Court has full power to dispose of them: 
Ma Nyun v. Chtthambram Chettiar fI924) 
2 Ran. 572; 84 I. C. 1007; A. I. R. 1925 
Ban. 132 (very elementary). 
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(b) A bequeaths us ju-operty to B., C. au.I D.. “ to be equally divided 
amongst all and each of them, if living at the time of my death, then amongst 
their survu-mg children. Ho such children are in existence. In a suit 
against A. s executor, the Court may deehire whether B., C. and D. took the 

property absolutAy, or only for their lives, and it may also dechre the 
interests of the children before their rights are vested. 

(c) A. covenants that, if he sliould at any time be entitl -d to nropertv 
exceeding one I ikb of rupees, he will settle it upon certain trusts. Befor'e 
any such property accrues, or any persons entitled under the trusts arc 
ascertained, he institutes a suit to obtain a declaration that the covenant is 
void for uncertainty. The Court may make the declaration. 

[Under the old English practice such a suit was dismissed as premature • 
Fyte V. Arbuthnot (1857) 1 De G. & J. 400 ; 98 R. R. 151 .] 

(d) A. alienates to B. property in which A. has merely a life interest 
The alienation is invalid as against C., who is entitled as rm-ersioner Tlie 
Court may in a suit by C. ag.ainst A. and B. declare that C. is .so entitled. 

(e) The widow of a sonless Hindu alienates part of the property of «liicb 
she IS in possession as such. The iiersoii presumptively entitled to possess 
the property if he survive her may, in a suit against the alienee, obtain a 
declaration that the alienation was made without legal necessity and was 
therefore void beyond tlie widow’s lifetime. 

(f) A Hindu widow in possession of property adopts a son to her deceased 
husband. The person presumptively cntiiled to possession of the property 
on her death without a son may, in a suit against the adopted son, obtain a 
declaration that the adoption was invalid. 

(g) A. is in possession of certain property. B., alleging that he is the 
owner of the property, requires A. to deliver it to him, A. may obtain a 
declaration of his right to hold the property (5). 

(h) A. bequeaths property to B. for his life, with remainder to B.’s wife 
and lier children, if any, by B.. but, if B. die without any wife or children, to 
C. B. has a putative wife, D., and children, but C. denies that B. and 1>. 
were ever lawfully married. D. and her children may, in B.’s lifetime, 

institute a suit against C. and obtain therein a declaration that they are trulv 
the wife and children of B. (f). 


S. R, A. 
S. 42. 


Origin and purpose of the section.—The history of decrees merely 
declaratory is as follows :— 

(1) Before the Chancery Procedure Act of 1852 it was not the 
practice of the Court in England to make a declaration of 
right except as introductory to relief which it proceeded to 
administer («). 

(s) Similarly if, A.’s title having been e,g., Boulton Bros, d- Co. v. Netc Victoria 

judicially affirmed against B., B. makes Milts Co., 26 All. L. J. 1119: 119 I. C. 

a claim adverse to it in another proceed- 837 ; A. I. R. 1929 Ail. 87 ; Dhanna 

ing, this is a fresh cause of action for A. Singh v. iVamf, 10 Lah. 676 ; 117 1. C. 

under the present section ; Gajadhar 806; A. I. R. 1929 Lah. 155, but are 
Singh V. Hari Singh, 47 All. 416; 87 not to the present purpose. 

I. C. 647 ; A. T. R. 1925 All. 421. («) Fischer v. The Secretary of State for 

(i) Cases where this section is invoked (18991L.R. 261. A. 16,28; 22Mad. 

without dispute of the jurisdiction may, 270, 282. 
of course, bo reportable on other grounds, 
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(2) Decrees merely declaratory are an innovation, and they first 
obtained authoritative sanction in England by s. 50 of the 
Chancery Procedure Act of 1852 (15 & 16 Viet., c. 86) (v). 

(3) Seven years later, India followed suit ^Yith s. 15 of the 
Code of Civil Procedure, 1859, by which it was enacted as 
follows:— 

Xo suit shall be open to objection on the ground that a merely 
declaratory decree or order is sought thereby, and it shall be lawful for 
civil courts to make binding declarations of right without granting 
consequential relief ” {w). 

(4) S. 15 of the Procedure Code of 1859 was in the same terms 
as s. 50 of the Chancery Procedure Act. As to the latter 
section, it was held by the Courts in England that it gave 
a right of obtaining a declaration of title only in those cases 
where the Coui*t could have granted relief if relief had been 
prayed for (x). The same interpretation was put by the 
Judicial Committee of the Privy Council on s. 15 of the 
Procedure Code. In Kafhama Natchiar v. Dorasinga (y)y 
their Lordships of the Privy Council after observing that the 
application of s. 15 of the Procedure Code must be governed 
by the same principles as those upon which the Court of 
Chancery ju'ocecds in reference to the Chancery Procedure 
Act, s. 50, said as to s. 15 of the Code : It appears, there¬ 
fore, to their Lordships, that the construction which must be 
put upon the clause in question is, that a declaratory decree 
cannot be made unless there be a right to consequential 

relief capable of being had in the same Court or in certain 
cases some other Court " (c). 

(o) The Code of 1859 was repealed by the Code of 1877, and the 
provision as to declaratory decrees transferred to s. 42 of 
the Specific Relief Act whicli was passed in the same year. 


(i’) DcoMi Kocr v. Kcdar Noth (1912) 
39 Cal. 704, 708; 15 I. C. 427. 

{tv] The decisions on this enactment 
arc icviewed in Kathotm Natchiar v. 
Dorashuja (1875) L. K. 2 T. A. 169, 
187-190. 

(.r) NooJee V. Lord Kensitigton (1856) 2 
K. & J. 753 ; Lady Ijtngdalc v, Brtggs 


(1856) 8 DcG. M. &G. 391. 

iy) (1875) L. R. 2 I. A. 169, 187; 
Nilmoay Siugh v. Rally Chum (1876) 
L. R. 2 I. A. 83 ; 14 Bong. L. R. 382. 

(:) E.g.^ a Revenue Court: Sadui AH 
]\han V. Abilool (1873) L. R. I. A. 

(Suppl.) 165, 171 ; 11 Beng. L. R, 203, 
226-227. 
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(6) The terms of the section [s. 42] are not a precise reproduc- S. R. A. 
tion of the provision contained in the Act of 1859 and the S. ’ 
English law : m one direction they are more comprehensive, 

m another more limited. It is common tradition that the 

section was designed to be a substantial reproduction of the 

Scotch action of declarator, but whether this is so or not is 

of no great moment. We have to be guided by its provi- 
sions as they are expressed {a). 

(7) Before the Specific Relief Act the Courts in India had no 
power to make a merely declaratory decree independently 
of s. 15 of the Code of Civil Procedure, 1859 ; the power to 
make such decrees rested entirely upon that section (b). It 
might have been thought that since the enactment of s. 42 
of the Specific Relief Act the power of the Com-ts in India 
to make a decree merely declaratory rested entirely upon 
s. 42, and that the Courts had no power to make such a 
decree independently of that section, but a dift’erent view 
has been taken in some cases which are considered below 
(p. 845) under the head ' Whether a decree merely declara¬ 
tory can be made independently of this section,’’ 

Scope of the section.— In a suit under this section— 

^(1) the plaintiff must be a person entitled to any legal 

I character (c) or to any right as to any property ; 

(2) the defendant must be a person denying, or interested to 
^ony, the plaintiff s title to such character or right; 

(3) the declaration sued for must be a declaration that the 

plaintifi is entitled to a legal character or to a right to 

' property; and 

(4) where the plaintiff is able to seek further relief than a mere 
declaration of title, he must seek such relief. 

(o) Deokali Koer v. Kedar Xath (1912) Majumdar, 32 C. W. E". 1084 ; 116 I. C. 

39 Cal. 704, 709; 15 I. C. 427. 724 ; A. I. R. 1928 Cal. 868, where the 

(6) (1875) L. R. 2 I. A. 169, 179-180, Court held the applicant nTong on the 
note (y), above. merits. Ought he not also to have sought 

(c) Qu. has a shareholder in a company further relief ? The mere fact of kindred 
a “ legal character ” enabling him to or aflSnity to a given person is not a lef^al 
claim a declaration that the acting character: Farinan Ali v. Mohammad 
directors have ceased to be directors? Xawaz Khan {l^ZO) \'2\ 1. C. 4^11. 

Kailash Chandra Dull v. Jogesk Chandra 
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If any of tlic first three conditions is not fulfilled, the suit should 
be dismissed. If those conditions are fulfilled, but the foui-th is not, 
the Court shall not make the declaration sued for. 

In Deohali Koer v. Kedar Nath (d), Sir Lawrence Jenkins said; 
‘‘ The section does not sanction every form of declaration, but only a 
declaration that the plaintiflf is ‘ entitled to any legal character or to 
any right as to any property ’ (e): it is the disregard of this that accounts 
for the multiform and. at times, eccentric declarations which find a 
place in Indian })laints (/). If the Coiu'ts were astute—as I think they 

4 

should be—to see that the plaint presented conformed to the terms of 
section 42, the difficulties that are to be found in this class of cases 
would no longer arise.'’ In the same case the learned Judge said : 
“ It is a common fashion to attempt an evasion of Court-fees by casting 
the prayers of the plaint into a declaratory shape. Where the evasion 
is successful it cannot be touched, but the device does not merit 
encouragement or favour ” (gf). In certain cases, such as the govern- 
ment of a company under the Indian Companies Act, it may have to 
be considered whether the j ui'isdiction of the Court is excluded or limited 
by special legislation (A). 


Whether a decree merely declaratory can he made independently o! 
this section. —In Kathama Natchiar v. Dorasinga (i), which was a case 
unde.' s. 15 of the Code of Civil Procedure, 1859, the Judicial Committee 
held that the Courts in India had no power to make a merely declara¬ 
tory decree otherwise than under that section. In delivering the 
judgment of their Lordships of the Privy Council Sir James Colville 


{d) (1912) 99 Cal. 704, 709; 15 I. C 
427. 

(f’) Declarations of the right to eondud 
religious processions and tlie like hav( 
been granted without reference to tiu 
Act: Manzur Hasan v, Muhammat 
'/Mman (1924) L. R. 02 I. A. 01 : SO I. C 
230; A. I. U. 1925 P. C. 30; folld. 
Muhammad Salim v, liamkitmar Singh 
20A11.L.J. 1001 ; 110 1.0.057; A. I. U 
I92S .Ml. 710 (Uoslem sjieritice of eow; 
not being in public view), in C, (partic: 
ie\crscd) leave to appeal not allowed 
1:^3 1. 0. 333 : A. I. K. 1929 All. 339 
(1929) All. L. .1. 241. In the P. 0. east 


there was a pniyer for an injunction. 
But the similar case of Naubahar Singh 
V. Qadir Biix, 125 I. C. 14; (1930) 
All. L. J. 875, was decided expressly 
\mder the present section. 

(/) For a bad recent sptH'imen, see 
Sailendra Xath Bose v, Cham Chandra 
Bannerji, US I. 0. 341 ; A. I. R. 1929 
Cal. 422. 

ig) (1912) 39 Cal. 707-70S. 

(h) Sara! Chandra Chakratxirti v. Tarak 
Chandra Chaltcrjee. 51 Cal. 916; 82 I. C. 
405 ; A. I. R. 1924 Cal. 982. 

(0 (1875) L. R. 2 I. A. 169, 179-180 
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said : They (their Lordships) at first conceived that the power of the S. R. A. 

Courts in India to make a merely declaratory decree was admitted to 42. 

rest upon the 15th section of the Code of Civil Procedure, the effect of 

which has been so much discussed. Mr. Doyne, however, raised some 

question as to that, and suggested that the power was possessed by the 

Courts in the mofussii before the Code of Procedure was passed, and had 

not been taken away thereby. No authority which establishes the first 

of these propositions was cited ; and their Lordships conceive that if 

the Legislature had intended to continue to those Courts the general 

power of making declarations (if they ever possessed such a power), it 

would not have introduced this clause into the Code of Civil Procedure. 

which, if a limited construction is to be put upon it, clearly implies 

that any decree made in excess of the power thereby conferred would 

be objectionable, the words of the section being : ‘ No suit shall be 

open to objection on the ground that a merely declaratory decree or 

order is sought thereby, and it shall be lawful for the Civil Courts to 

make binding declarations of right without granting consequential 

relief.’ Nor docs any Court in India since the passing of the Code seem 

to have considered that it had the power of making declaratory decrees 

independent!}'’ of that clause.” The same reasoning applies with equal 

force to cases arising after the passing of the Specific Relief Act; that 

is to say, the power of Courts to make a decree merel}'’ declaratory since 

the passing of the Specific Relief Act rests entirely upon s. 42 of the Act, 

and the Courts have no power to make such a decree independently of 

that section. But according to the High Court of Madras a suit for 

a declaration of right ma}'' not be within the purview of s. 42, and yet 

may be maintainable. It has thus been held that a pleader debarred 

from practising in village Courts by an order of the Collector i:)urporting 

to have been made under the Madras Village Courts Act on the ground 

of misconduct may sue for a declaration that the order is void. The 

suit was against the Secretary of State for India in Council, and the 

Court held that the Collector had no power to make any such order 

under the said Act, and it made the declaration (j). Reliance was 

placed by the High Court upon Fischer v. Secretary of State for India (k), 

in which Lord Macnaghten in delivering the judgment of their Lord- 

[j) Ranmchaiidra v. The Secretary of (1916) 39 Mad. 80, 82: 26 1. C. 883. 
*S'to/€/or/wdm(19l6)30Mad.808; 31 J.C. {k) (1899) 26 T. A. 16, 27-28 ; 22 Mad. 

310. See also Ramakrishna v. Nnrayana 270, 282. 
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ships of the Privy Council said ; “ Now, in the first place it is at least 
open to doubt whether the present suit is within the purview of s. 42 
of the Specific Relief Act. There can be no doubt as to the origin and 
purpose of that section. It was intended to introduce the provisions of 
s. 50 of the Chancery Procedure Act of 1852 (15 & 16 Viet., c. 86) as 
interpreted by judicial decisions. Before the Act of 1852 it was not 
the practice of the Court in ordinary suits to make a declaration of right 
except as introductory to relief which it proceeded to administer. But 
the present suit is one to which no objection could have been taken 
before the Act of 1852. It is in substance a suit to have the true 


construction of a statute declared, and to have an act done in contra¬ 
vention of the statute rightly understood pronounced void and of no 


effect. This is not the sort of declaratory decree which the framers of 
the Act had in their mind. But even assuming that the Specific Relief 
Act applies to such a suit as this, what is the result ? If the so-called 
cancellation is pronounced void the order of Government falls to the 
ground, and the decision of the Collector stands good and operative as 
from the date on which it was made. . . , Their Lordships are of 
opinion that the Government have been wrong throughout, and that 
the suit is properly framed and not open to objection under the Specific 
Relief Act.” There was no point raised in the above case that s. 42 did 
not apply ; on the other hand, it was assumed by counsel that s. 42 


applied, but that tlierc was no “ further relief ” claimed as required by 
s. 42. At all events, the ground of the decision was that the suit was 
in fact not for a declaration without more. 

On the other hand, in Sheoparsan Singh v. Ramnandan Singh {1] 
Sir Lawrence Jenkins, in delivering the judgment of the Judicial 
Committee, said : The Court's power to make a declaration without 


more is derived from s. 42 of the Specific Relief Act, and regard must 
therefore be had to its precise terms ” {m). Already in 1910 the High 


Court of Bombay had said ; “It has long been established that the 
general power vested in the Courts in India under the Civil Procedure 


Code to entertain all suits of a civil nature excepting suits of which the 
cognizance is barred by any enactment for the time being in force does 
not carry with it the general power of making declarations except in so 
far as such power is expressly conferred by statute ” (n). 


(/) (lOl(i)L. R. 4:n. A.ai,l)7; 43Ca!. 
G94; DM. 

(Ml) St'o also Dcokali Kocr v. Kalar 


AL/M (1D12) 3D Cal. 704, 70S ; 15 I.C.427. 

(«) Vakiuba v, (1910) 34 

Bom. 070, GSO; 7 I. C, 945, 


9 
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The above cases arose in the Mufassal. Wiiatever doubt there 
may be as to the power of the High Court (o) to make a merely declara¬ 
tory decree independently of s. 42, the Courts in the Mufassal had no 
such power at any time. The correct view, it is submitted, is that s. 42 
IS exhaustive of the cases in which a decree merely declaratory can be 
made, and that the Courts have no power to make such a decree 
independently of that section. At all events the proidso to s. 42 is 
paramount, and its effect cannot be avoided (p). 


Discretion of the Court.-“ It is not a matter of absolute ri.ht to 
obtain a declaratory decree. It is discretionary with the Court to grant 
It or not, and in every case the Court must exercise a sound judgment 
as to whether it is reasonable or not under all the circumstances of the 
case to grant the relief prayed for. There is so much more danger in 
India than here of harassing and vexatious litigation that the Cmirts 
in India ought to be most careful that mere declaratory suits be not 
converted into a new and mischievous source of litigation ” (q). It 
has accordingly been held that a decree should not be passed— 

(1) in a suit by a Hindu widow against her mother-in-law and 
a son adopted by the latter, for a declaration that the 


adoption is invalid and that a will made by the mother-in- 

law bequeathing the whole of her husband's property to 

the adopted son is invalid for the purpose of transferring 
the estate (r) ; 


(o) Tlio Code of 1859 ■was originall}'’ 
intended for application in the Courts not 
established by Royal Charter, and it was 
not till the year 1862 (when Supreme 
Courts were abolished and High Courts 
established) that it was extended to the 
Courts in the Presidency Towns: see 
cl. 37 of the Letters Patent. 

(p) U Po Thein y. 0. A. 0. K. P. JM. 
Firm, 5 Ran. 699 ; 1061. C. 368 ; A. I. R. 
1928 Rang. 34; Thevar v. Samban, 
6 Ran. 188; 110 I. C. 595 ; A. I. R. 
1928 Rang. 143. Cp, Baja Udairaj 
Sin^h V. Secy, of State, 46 All. 553 ; 88 
I. C. 212 ; A. I. R. 1924 All. 652, where 
the main point was that the matter was 
of exclusive revenue jurisdiction. As to 
the somewhat complicated relation of 
this enactment to 0. XXI, r. 63, of the 


Civil Procedure Code, sec 7hilsi Das v. 
Shiv Daf, 9 Lah. 167; 103 I. C. 763 ; 
A. I. R. 1927 Lah. 631. 

( 7 ) ^araitt j\Ixtter v, Kisheii Soondory 
Dassee (1873) L. R. I. A. (Suppl.) 149, 
162 ; 11 Beng. L. R. 171, 190 ; Kathama 
Natchiar v. Dorasinga (1875) L. R. 2 I. A. 
169, 181-182; Sheoparsan Singh v. Bam- 
nandan Singh (1916) L. R. 43 I. A, 91, 
97 ; 43 Cal. 694, 704-705 ; 33 I. C. 914 ; 
Joseph V. Calcutta Corporation (1916) 43 
I. A. 243, 248; 44 Cal. 87; 36 I. C. 912; 
Ma Htay v. U Tha HUne, 2 Rang. 649; 
88 I. C. 66 ; A. I. R. 1925 Rang. 184 
(plaintiff’s conduct was fraudulent, but it 
seems his claim was wrong on all points). 

(r) Bani Pirthi Pal Kumvar v. Bani 
Guman /iwn(ear (1890) L. R. 17 I. A. 107; 

17 Cal. 933. 


I 
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(2) in a suit by a reversionary heir against a Hindu widow and 
a devisee under her will, for a declaration that the will is 
invalid for the purpose of transferring the estate (s); 

(•3) for a declaration that the election of the defendant as a 
member of the Bengal Legislative Council is invalid (t ); 

(4) in a suit by a purchaser of a reversionary interest against 

the trustees of a deed of settlement and the beneficiaries, 
for a declaration of his rights under the deed, when the 
circumstances arc such that to give a declaratory decree 
would be to offer direct encouragement to speculative 
purchasers of doubtful titles (n); 

(5) where the case is of such a character that the decree, if 
passed, might be immediately rendered nugatory by an 
action of the defendant within the scope of his authority (v); 

(fi) where there was an alleged wrong entry (without contest at 
the time) made many years earlier in the kheivaty there had 
been long delay on the plaintiS’s part, and the declaration 
prayed for would not have bound all parties interested (w). 

The Privy Council is reluctant to overrule the discretion of the 
lower Courts in granting a declaratory decree under this section (x). 


A suit does not lie merely to set aside an assertion.—Thus a plaintiff 
who is actually in receipt of rents from the defendants, his tenants, 
cannot sue to set aside a mere allegation of the defendants that they 
were holding the land under a certain tenure (y). But it is otherwise 
where the tenants not only set up a certain tenure, but exercise rights 
in the land inconsistent with the tenure under which the plaintiff 
alh^ges they hold the land, though consistent with the temirc set up by 
them (z). Note that in ill. (g) there is no mere allegation of ownership, 
l)ut a demand for possession. 


(6-) Thuhumhi Jaipal Kuutivr v, 
Bhiij/a I Ildar Bahadur Singh (UUM) 1j. R 
.‘il I. A. 07; 20 All. 228; v 

Sa^ivarma (1900) 28 Mad. 000. 062 
Dcok-i V. Jwala Prasad, 50 All. 078 ; IR 
I. 0. 737 ; A. I. K. 1928 All. 210. doe^ 


not sofiuconsistc'tU with those authorities, 
which wore not cited. 


(/) Bhupcmlra Nafk v. Banji! Singh 
(1914)41 (\il. 384; 20 I. C. 070. 

((') Bhujendro Bhusati v. Trigunanafh 


tl881)8Cal. 701. 

(r) Maharaj Sarain v. ShaM (1915) 
37 All. 313; 29 I.G. 53. 

(«*) Aftab AH Khan v. Akhar Ah' Khan, 
All. L. J. (1929) 794 ; 121 I. C. 209. 

(.r) (1904) L. R. 31 I. A. 67; 20 All. 
238, note (s), supra, 

(ij) yUmoutj Singh v. Kalhj Chum 
{ 1875) L. R. 2 I. A. 83; 14 Reng. L.R.382. 

(:) Kali Kishai v. AH (1886) 13 
Cal. 
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y ‘ ‘ Person entitled to any legal character or to any right as to any 
property. ”-No suit is maintainable under this section unless the 
plaintiff IS a person entitled to some legal character or to some right as 
to propoi-ty, and the declaration sought is that he is entitled to such 
character or to such right (a). The Com-t will not make such a merely 
negative declaration as that A. does not infringe Z.’s trade mark by 
selling goods under a mark Z. to which A. makes no exclusive claim (6). 
The right of the owner of a building to receive compensation from a 
public body for the removal of fixtures attached to the building is a 
right to property, and he may sue for a declaration of such right (c). 
A person entitled to property on the death of a Hindu widow may sue, 
where the parties are referred by a Revenue Court to a Civil Court, 
for a declaration that the widow is in possession of the property not 
as heir of a separated Hindu, but as the widow of a deceased coparcener 
in lieu of maintenance (d). A landlord who is in possession through his 
tenants may sue the defendant who claims the land as against him by 
an adverse title and has turned out the tenants for a declaration of his 
title as against the defendant and for possession which would be by 
receipt of rents from the tenants. It is a mistake to suppose that the 
tenants are the only persons entitled to sue in such a case (e). A 
person holding a zur-i-peshgi lease from an occupancy tenant and who 
has let out the land to others may sue the lessor and the sub-lessees for 
a declaration of his title as zur-i-peshgi lessee and for possession which 
could only be by receipt of rents from the sub-lessees (/). An owner 
of land has a right to bring a suit against any member of the public 
who formally claims to use the land as a public road {g). The right of 
a gor (priest) to conduct his yajmans (patrons) to a temple to perform 
worship there on their behalf and receive presents from their patrons 
is a right to property, and the gor may sue for a declaration of such 


(а) Sheoparsan Singh v. Rainanandan 
Singh (1016) L. R. 43 I. A. 91. 97; 43 Cal. 
694; 33 I. C. 914; Deokali Koer y, Kedar 
Nath (1912) 39 Cal. 704; 15 I. C. 427. 

(б) Mohammed Abdul Kader v. Finlay 
Fleming Co, (1928) 6 Rang. 291; Ill 
I. C. 136. 

(c) Joseph V. Calcutta Corporation 
(1916> L. R. 43 I. A. 243 ; 44 Cal. 87; 
36 I. C. 912. 

((^) Rajn Manorath Singh v. Dilraji 
i.c. 


(1914) 36 All, 126; 23 I. C, 252; Kanhai 
Lai V. Jai Lai (1922) 45 All. 164; 69 
I. C. 840 ; A. I. R. 1923 All. 54. 

(e) Bissesuri v. Baroda Kania Boy 
(1884) 10 Cal. 1076. 

{/) Sita Ram v. Ram Lai (1896) 18 All. 
440 [F. B.]: Ghulam Husain v. Maham- 
mad Husain (1909) 31 All. 271. 

(g) Chuni Lall v. Ram Kishen Sahu 
(1888) 15 Cal. 460 [F. B.]. 


S. R. A. 
S. 43. 


54 
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S. R. A. right.s where those rights are interfered with (h). The founder of a 
S, 42. 7vaqf is entitled, after the death of the mutawallis named by him 

without having exercised the power of appointment conferred on 
them, to apply for a declaration that the right to appoint successors 
has devolved on himself (t). A plaintiff may under this section sue 
for a declaration that the defendant is not his son(j) or that the 
defendant is not his adopted son (k). A plaintiff in possession of 
property claiming to be the owner thereof may sue for a declaration 
that a decree obtained by one of the two defendants against the other 
affecting the plaintiff's property was collusive and is not binding on 
the plaintiff (/). A suit may be brought xinder this section by the 
Mahomedan inhabitants of a village for a declaration that an idgah and 
the land adjoining it situated in the village is wakf property (m), 

A suit does not lie under this section for a declaration that a valid 
personal contract still subsists between the plaintiff and the defendant. 
Such a suit is not for a declaration that the plaintiff is entitled to a legal 
character or to any right as to any property («). Likewise a decree- 
holder cannot sue for a declaration of the debtor's title to property (o). 

The right to use a street as a thoroughfare is a right which a Court 
miglit properly declare ; but the right to pass along a street playing 
music is not a right which the Courts ought to recognise in that 
sense (p). 

A., a Hindu, dies leaving a widow, B. R., A.^s executor, applies for 


(h) Kalklas v. Parjaram MSDl) 15 Bom. 
309. Sco also Beni Madho Pragwal v. 
flira Lai (mi) 43 All. 20 ; 50 I. C. 873 : 
but otherwise if the presents are not 
connected with a religious ofTicc : Bansi v. 
Kanhaiya (1921) 43 All. 150 ; 59 I. C. 659. 

(i) Rufjghan Prasad v. Dhamw, 49 All. 
435; 09 1.0. 1045; A. T. R. 1927 All. 
257. 

(j) Vaktuba y. Agarsingji (1910) 34 
Bom. 676; 7 I. C. 945. 

(A-) Chinmisami v. Atnbalavanna (1906) 
29 Mad. 48. 

(/) Gandla v. Siranappa (1915) 38 Mad. 
1162; 26 [. C. 232. But see Oanga 
Ohiilam V. Tapeshri Prasad (1904) 26 All. 
606, 607, and Kunhamal v. KntH (1S91) 
14 Mad. 167. 

(m) JIuhuminad Ahi)n y. Akbar IlKsain 


(1910) 32 All. 631. But see Bajui AU 
Shah V. Dia7iat-nl-I^h Beg (1886) 8 All. 


O 1 

t> 1 » 


(«) Bamkrishna v. Narayana (1916) 39 
Mad. 80; 26 I. C. 883. A declaration 
that tho plaintiff was a holder for value 
of a cliequo was allowed in peculiar 
circumstances in Qirdhari Lai v. Pa/a- 
niappa Mudali, 119 I. C. 158; A. I. R. 
1929 Mad. 572, sed gu. 

((*) And sejnbkt not even if the property 
has been attached: A'. P. M. A, Finn 
V. Maiing Po Theitij 4 Rang. 22; 95 I. C. 
08 ; A. I. R. 1926 Rang. 124. 

(p) Venkatesh v. *4/)((i// Kadir (1918) 
42 Bom. 438; 46 I. C. 740. Authority 
on the matter of processions and the like 
is in .a regrettably unsettled state, cp. 
note (e), \\ 844, above. 
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probate of A.’s will. S. files a caveat, bat tbe caveat is dismissed, and 

n order is made for a grant of probate to R Subsequently S sues E 

.nd tie a dec,.„«„„ a.. L, i, ,,, „„ L„CZt 

State of A. and, as such, is entitled to apply to tbe Court having probate 

jurisdiction for revocation of the grant of probate. S. is not entiled to 

sue under this section, as he is not entitled to any legal character or to 

any right to property. The reason is that even as a reversioner he 

cannot have any right to A.’s estate unless A. died intestate, and the 

grant of probate (until revoked) is conclusive that A. did not die 

intestate (q). We purposely refrain from citing other cases where the 

only matter really in dispute was the special custom of some tribe or 
sect. 


S. R. A* 
S. 42. 


Declaration as to right to possession.— Ills, (a) and (g) show that a 
person in possession may sue for a declaration in certain events Where 
a person is m possession of land, and the defendant, alleging that the 
land IS wakf property and that he is the mutawalli thereof, interferes 
juth his tenants and prevents them from paying rents to him, and it is 
found that the defendant is not the mutawalli nor possessed of any 
interest in the land, such person is entitled to a declaration as against 
the defendant that he is lawfully entitled to possession and to an injunc¬ 
tion restraining him from interfering with his possession. It is not 
necessary for him to be entitled to such a declaration to negative that 
the land was property. It was so held by the Judicial Committee 

in Ismail Ariffv. Mahomed Ghouse (r) : “ The possession of the plaintiff 
[which was for a period of 6 years] was sufficient evidence of title as 
owner as against the defendant. By sec. 9 of the Specific Eelief Act 
(Act I of 1877), if the plaintiff had been dispossessed otherwise than in 
due course of law, he could, by a suit instituted within six months from 
the date of the dispossession, have recovered possession, notwith¬ 
standing any other title that might be set up in such suit. If he could 
thus recover possession from a person who might be able to prove a 
title, it is certainly right and just that he should be able, against a 
person who has no title and is a mere wrongdoer, to obtain a declaration 


( 7 ) Shexyparaan Singh v. Ramanandan 
Singh 0916) L. R. 43 L A. 91; 43 Cal. 
694; 33 L C. 914. 

(r) (1893) 20 1. A. 99; 20 Cal. 834; 
Qangaram v. The Secretary of State for 


India (1896) 20 Bom. 798; Banmantrav 
V. The Secretary of State for India (1901) 
25 Bom. 287 ; Ayyaparaju v. The Secre- 
tary of State for India (1914) 37 Mad, 298, 
300; 25 1. C. 894. 


54—2 
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of title as owner, and an injunction to restrain the wrongdoer from 
interfering with his possession.” 


Interested to deny.”—A suit may be brought under this section 
not only against a person denying, but a person interested to deny, the 
plaintiff s right to property. 

Where an order is made by a magistrate under the provisions of 
the Criminal Procedure Code against a person directing him to remove 
an otta standing in front of his shop as an obstruction to the public way, 
such person may institute a suit against the Secretary of State for India 
in Council for a declaration that the land on which the otta stood is his 
property, and that it does not form part of the public road. Public 
roads are under the Land Revenue Act (Bombay Act V of 1879) vested 
in the Government of Bombay, and the Government therefore are 
“ interested to deny ” the plaintiff's title to the land (a*). 


“ Further relief.”—A suit should not be dismissed if a plaintiff, 

being able to seek further relief, omits to do so. All that is provided 

by this section is that the Co\irt shall not make a declaration in the 

events specified in the proviso, not that the Court shall not grant the 

relief that is prayed (0- Where the plaintiff omits to seek further relief, 

and applies for an amendment in the Court of first instance, the Court 

should allow the amendment (//). Where the objection that the 

plaintiff has omitted to seek further relief is taken for the first time in 

appeal, the Court should Jiot refuse to make the declaration, but allow 

the plaintiff an opportunity of amending the plaint (c). But no such 

amendment should be allowed where the objection is Liken in the Court 

of first instance and the plaintiff notwithstanding persists in continuing 
the suit as framed (w). 


(«) The iSecrefary of State for India 
in Council v. Jethahhai (1893) 17 Rom. 
293. 

(/) Sakhumm v. The Secretary of State 
for India (1904) 28 Rom. 332; Kunj 
Bihari Pra.-iadji v. Kcshavlal (1904) 28 
Bom. 507. 

(») Kalabhai v. The Secretary of State 
for India (1905) 29 Rom. 19, 29 ; Moham- 
7nad Sadiq v. Allah Bakhsh (1929) 120 
I. C. 531. 

(f) Limba v. Bama (1889) 13 Bom. 
648 ; Chomu v. Umma (1891) 14 Mad. 40. 


Charan Das v. Jamna Deri (192S) 10 Lah. 
403 ; 1121. C. 48, does not scorn reconcil¬ 
able with these decisions, though on 
principle it seems correct that paiticular 
acts authorised by an existing operative 
instrument cannot bo dec'hxred invalid 
witho\it cancelling tho instrument, Cp. 
Banta Singh v, Ditcan Singh^ 115 I. C, 
539; A. I. R 1929 Uh. 11. 

(ir) Siiryanarayanamurti v. Tnmmanna 
(1902) 25 Mad. 504, 506; A^arayana v. 
Shanhtnni (1892) 15 Mad. 255, 257-258; 
Baj Narain Das v. iSAnnia yando Das 
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In a suit where the plaiutifis prayed for a declaration that they 
were entitled to a two-fifths share of property in the possession of the 
defendants, the Allahabad High Court held that the proviso to s. 42 
1 not apply, as relief by way of partition would be granted by the 
Collector {x). This appears to be unsound. The relief is granted by 
the Court though the Collector is the officer of e.xecution. In any case 
the plaintiSs should have asked for joint possession. 

A suit for a declaration of right to iire-empt would not lie if not 
followed by a prayer for consequential relief (y). 

Injunction is “ further relief ” within the meaning of the pro¬ 
viso {z). And so is cancellation (a). A suit therefore for a declaration 
and an injimction or for a declaration and cancellation is a suit in which 
lather relief is sought (b). But where in addition to an injunction the 
plaintiff might have prayed for possession, but omits to do so, the Court 
should not make the declaration. Thus a plaintiff suing for a declara¬ 
tion that he is the Sheik of Kalli and entitled as such to all the luoper- 
ties attached thereto, and for an injunction against the defendant to 
restrain him from dealing with the properties, ought to pray for posses- 
/ Sion of the properties if they are in the defendant’s possession at the 
' date of suit. The reason is “ that the further relief which the plaintiff 
is bound to claim is such relief as he would be in a position to claim 
from the defendant in an ordinary suit by virtue of the title which he 
seeks to establish and of which he prays for a declaration ” (c). But a 
plaintiff suing for a declaration that a conveyance of jiroperty by 
defendant A. to defendant B. taken by B. with notice of a jirior agree¬ 
ment for sale of the property by A. to the plaintiff is not binding on the 
plaintiff, and for specific performance of the agreement, is not obliged 
to pray for delivering up and cancellation of the convevance : in such 
a case the suit is primarily one for specific performance, that is. for 


(1899) 26 Cal. 8-15; Shiv Ram v. Bhag 
Devi (1918) Punj. Rec. No. 118, p, 374; 
48 I. C. 838. 

{x) Rupan Rai v. Subh Karan Rai 
(1919) 41 All, 207; 49 I. C. 367. 

{y) Chanran Da^ y. Amir Khan (1921) 
48 Cal. 110 ; 67 I. C. 606, P. C. 

{z) Kunj Bihari Parsa<fji v. Keshavlal 
(1904) 28 Bom. 567; Deokali Koer v. 
Kedar Nath (1912) 39 Cal. 704. Sec s. 52 
of the Act. 


(а) Tacoordcen v, Nawab Syed A(i 
(1874) L. R. 1 J. A. 192 ; 13 Beng. L. R. 
427. See s. 39 of the Act. 

(б) Conversely a suit merely for 
declaration will not be entertained where 
the real object is to set aside a decree : 
Rajbans Sahay v. Askavan Raid, 125 
I. C. 113 ; A. I. R. 1930 Pat. 227. 

(c) Abdulkadar v. Mahomed (1892) 15 
Mad. 15.tt 


S.R, A. 
S.42. 
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execution of a deed of sale of the property by A. to the plaintiff (d). 
Judgment creditors suing their debtor and a transferee from him and 
praying a declaration that the transfer is void as against creditors and 
they are entitled to proceed against the property are not bound to pray 
for a cancellation of the deed (e). 

Under this section a plaintiff who is able to seek farther relief than 
a mere declaration of title is obliged to seek such relief; if he omits to 
do so, the Court will not make the declaration asked for. Thus a 
plaintiff out of possession suing for a declaration of title to land ought 
to jiray for possession, if the defendant is in adverse possession (/). 
But lie is not obliged to do so if the defendant is not in possession or 
if he is in lawful possession in any case and the dispute relates only to 
the character of his possession (^). “ In order that a suit can be held 
to be unmaintainable by the application of section 42 of the Specific 
Relief Act, it must be shown that the defendant was in possession and 
as against him the plaintiff could have obtained an order for delivering 
up of possession ” (/i). ■ Nor is he obliged to pray for possession if the 
property is in the hands of an officer of the Court (i), or if it is in the 
possession of the Court of Wards pending the adjudication of rival 
claims to the property (j). The fact that the property is in the posses¬ 
sion of a third jiarty wlio is interested in supporting the defendant’s 
title does not oblige the plaintiff to pray for possession in addition to a 
declaration. “ The restrictions imposed under s. 42 of the Specific 
Relief Act must be held to refer to the consequential relief properly 
obtained by the plaintiff as against the defendant in the suit, and are 


{(1) Kannan v. Krishnan (1890) 13 
Mad. 32-L 

{€) Ma Scin v. P, L. S, K, Firm (1929) 

VRann;. 477; 120 I. C. 228. 

(/) Bikulti V. Kafajtdaii (1801) 14 .Mad. 

2G7 ; v. Shatikuni (1892) 15 

Mud. 255 : tilfakkc v. Thimmappa 

(1892) 15 Jlad. 180; Kunhtamvia v. 

Kuu/tnnni (1893) IG Mad. 140 ; Krishmi- 

bhupati V. Jiamnmurti (1895) 18 Mad. 405 ; 

Put/utambapali v. litima^ami (1910) 33 

Mad. 452 ; Paj Dos v. Shoma 

Nando Das (1899) 2G Cal. 845 ; Ishu'ori 

Singh v. Narain Dot (1914) 3G All. 312; 

23 I. C. 555 [wlicro tho land was waste 
land]. 


{g) Tekait Homarayan StJigh v. Dar» 
shan Deo (1919, sic) 3 Pat. 403 ; 83 I. C. 
741; A. I. R. 1924 Pat. 560. 

(/() Mahiiyya v. Perumal (1913) 36 
Mud. 62. So whore property is joint and 
exclusive possession cannot be given: 
Kaniz Sitgra Bibi v. FUai Begam (1920) 
120 1. C. lOS. 

(i) rf(/n;myu//a v. Vedammal (1904) 27 
Mud. 591. Soo also Brij Bhukhan v. 
Durga Dai (1898) 20 ^Vll. 258. 

(j) Jagannath Gir v. Ttrynna Nand 

(1915)37AII.185; 2SI.C. 139. See also 
Fakir Chand v. Akunda (1887) 14 Cal. 
686, 591-592. 
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not to be extended to the case of all third parties who may possibly 
support some of the contentions of the defendant " (k). 

A plaintiff suing for a declaration that propert}^ becpieathed by 

his father to the defendant (his brother) was ancestral, and that his 

father had no power to bequeath it, and that he was entitled to it by 

survivorship along with the defendant, ought to pray for partition of 

the property even if it be in the possession of tenants (1). Similarly, 

a plamtiff suing for a declaration of his right to succeed on his father's 

death to a taluMan estate to the exclusion of the defendant who claimed 

to be a legitimate son of his father, and to whom during his minority 

the Talukdan Settlement Officer was making an allowance for his 

maintenance imder Bombay Act XXI of 1881, ought to pray for an 

injunction restraining the defendant from receiving the allowance (m). 

Where the plaintiffs, alleging that the defendant was in possession of a 

mutt and of the mutt properties under a false claim of title as successor 

of the late Jheer, sued for a declaration that he was not the duly 

appointed successor of the late Jheer and for the appointment of some 

duly qualified person as Jheer, it was held that no such declaration 

could be made, as the plaintiff had omitted to ask for consequential 

relief, namely, that the mutt properties be handed over to the person 
so appointed (n). 

The three cases cited above mark the extreme limits of the applica¬ 
tion of the proviso to this section. The trustees of a temple, suing for 
a declaration that certain proceedings of a District Temple Committee 
removing them from that office are illegal, are not obliged to pray that 
they should be reinstated in their office, unless there has been an actual 
ouster of the plaintiffs from the office of trustees {o). In an Allahabad 
case, the plaintiff, alleging that he was the owner and in possession of a 
house, and that defendant A. had without any title mortgaged the 
house to defendant B., and that B., having obtained a decree on the 
mortgage against A., had caused the house to be proclaimed for sale, 
sued A. and B. for a declaration that the house was not liable to be sold 


S. R. A. 
S.43, 



{k) Subramanyan v. Pararnaswaran 
(1888) 11 Mad. 116, 122; Banta Singh 
V. Diwan Singh, 115 I. C. 539; A. T. R. 
1929 Lah. 11, adds nothing to the 
authorities already cited. 

{1) SuryanarayafiamvHi y. Tammanna 
(1902) 25 Mad. 505. 


(m) Sardarsinghji v, Ganpatsinghji 
(1890) 14 Bom. 395 (Candj' J. doubting). 

(n) Strinivasa v. Striniiasa (1893) 16 
Mad. 31. 

(o) Ramanuja v. Devanayaka (1885) 8 
3Iad. 361. 
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m execution of the decree. It was held that the plaintiff was entitled 
to a declaration, and that the omission of a prayer to set aside the 
mortgage and the decree was no bar to the declaration. The Court said. 

Theie was no obligation on the plaintiff, even under the proviso to 
section 42, to have sued to set aside the mortgage or the decree, and. 

indeed, it is doubtful in our opinion if he had a.sked for such relief that 
he could have succeeded ” (p). 

The High Court of Madras has held that a plaintiff suing for a 
declaration of title to land ought to pray for payment of arrears of rent. 
The Court said ; “The object of the proviso to section 42 is to avoid 
multiplicity of suits and to ^irevent a person getting a declaration of 
light in one suit and, immediately after, the remedy already available 
m another ” (q). On the other hand, it has been held by the High 
Court of Calcutta that further relief ” within the meaning of this 
section does not include a claim for arrears of rent and that omission to 
sue for arrears of rent is no bar to the Court making the declaration 
asked for. The Court said : “The fiudher relief referred to in the 
proviso is, we think, further relief in relation to the legal character or 
right as to any j)roperty which any person is entitled to, and whose 
title to such character or right any person denies or is interested in 
denying ” (r). A plaintiff suing the defendants for a declaration that 
they are his tenants is not obliged to pray for possession (s). In a suit 
imder s. 92 of the Civil Procedure Code (public charities), no conse¬ 
quential relief can be claimed beyond what is allowed by the provisions 

of that section (<). Sec Mulla’s Code of Civil Procedure, notes 
to s. 92. 

The proviso to this section refers to the position of the plaintiff 
at the date of suit («). Hence where a suit for a declaration, when 
: instituted, is in every respect regular, no action on the part of the 
defendant subsequent to the institution of the suit can affect or pre- 


ip) Oanga Ohulam v. Tapc^hii Prasad 
(1004) 20 All. 000. 

(?) Kombi V. Aundi (1800) 13 Mad. 7o. 

(r) Fakirchand v. Chunder 

(1887) 14 Cal. 586-501. 

(s) Loke Nath v. Keshah Ram (1880) 13 
Cal. 147, 154. 

(0 Neh Rama \ vnkalaclmrittu 
20 Mad. 450. 


(h) Oovinda v. Pentmdevi (1899) 12 
Mad. 130. Cp, Sri Thak'tji Maharaj v. 
KamUi Prasoil, 120 I. C. 443; A, 1. R. 
1920 All. 574; (1029) A. L. J. 1201, n 
curious Ci\so of suit on behalf of idols 
^^he^o the Court wa^ divided on every¬ 
thing except that in its discretion it 
^'ould not make any declaration. 
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judice the right of the plaintiff (.). Similarly any change of circum¬ 
stances brought about by the plaintiff himself purchasing the property 
m respect of which the suit is brought does not take away the right to 
sue which had accrued to him prior to the date of the suit (w). 

Where no right to further rehef shown.-Under s. 15 of the Code of 
Civil Procedure, 1859, it was held that a declaratory decree could not 
be made unless there was a right to consequential relief capable of being 
lad in the same Court or in some cases in some other Court, c.g., a 
Revenue Court (x). Under the present section a suit would lie for a 
merely declaratory decree, though no consequential relief could be 
claimed, e.g., a suit by an owner of land against any member of the 
public who formally claims to use such land as a public road and wh. 

thereby endangers the title of the owner (y), or a suit for a declaration 
that the defendant is not the plaintiff’s son {z). 

Reversionary heu. -The next rc\-ersioner for the time being to the 
estate of a deceased Hindu, expectant upon the widow’s death, may sue 
the widow and an alienee of the estate from her for a declaration that 
the alienation made by her is void beyond the widow’s lifetime [ill. (e) ]. 
He may also sue the widow and a son adopted by her for a declaration 
that the adoption is invalid [ill. (f) ]. But the mere fabrication by a 
widow of a document purporting to be an authority to her from her 
husband to adopt does not entitle him to claim a declaration that the 
document is fabricated. “ The deed of authority by itself cannot affect 
the plaintiff’s right to any property, though the further act of adoption 
in pursuance of the authority Avould. The authority is not the proxi- 
mate cause of any injury to the plaintifp’s rights ” (a). 

The next reversioner may also sue the widow to restrain her from 


wasting her husband^s estate [s. 54, ill. (m) p. 873, below]. But when he 
sues the widow alleging waste, and fails to prove any wrongful act on 
her part, he is not entitled to a mere declaration that he is the next rever¬ 
sionary heir. Such a declaration is unavailing as well as 2)rcmature (h). 

See notes below under the head ''Contingent.interest onnext page.” 

15 Cal. 461 [F. B.]. 

(z) Vaktuba v. Agarsinghji (1910) 34 
Bom. 676, 681-682. 

(a) Sreepada v. Sreepada (1912) 35 
Mad. 592; 12 I, C. 176. 

{b) Janaki Ammal v. Xarayanasami 
Aiyer (1916) L. R. 43 T. A. 207 ; 39 Mad. 


{v) Kam Adhar r. Ram Shanker (1904) 
26 AH. 215. 

{w) Wamanrao v. Rustomji (1897) 21 
Bom. 701. 

{x) Kathama Natchiar v. Dorasinga 
(1875) L. R. 2 L A. 169, 187. 
iy) Chvni Lall v. Ra7n Kishen (1888) 


s. R. A. 

S.42. 
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Vested interest.—A person having a vested interest, though it be 
after a series of life-estates, is entitled to maintain a suit imder this 
section against the first life-tenant for a declaration that the first life- 
tenant has no more than a life-estate and against a transferee of the 
entire estate from him (c). 


Contingent interest.—Both under s. 50 of the Chancery Procedure 
Act and s. 15 of the Code of Civil Procedure, 1859, it was held that a 
mere contingent right, which may never have existence, is not sufficient 
to ground an action for declaration (d). The interest of a Hindu rever¬ 
sioner during the widow s life is future, and contingent. Such being the 
case, he could have no right under s. 15 of the Code to sue for a declara¬ 
tion in the widow’s lifetime that an alienation made by her of her 
husband’s estate is void beyond the widow’s lifetime. But his case was 
treated as an exception, and it was held that he could maintain such 
a suit under s. 15 of the Code (e). Since the Specific Belief Act the case 
is covered by illustration (e), and it is laid down that imder this section 
“ where any deed is executed, the result of which may be to prejudice 
the interests of the reversionary heirs, those heirs, though still rever¬ 
sionary and though they may never get any title because events may 
preclude them from doing so, may have a declaration as to the effect 
of the deed ” (/); the object being the preservation of the estate (<^). 
But there is a settled rule of practice against the grant of such relief 
when the only question for decision is which of two persons is entitled 
to the character of next reversioner (/;). 


034; 37 I. C. 101; Thukurain Jaipal 
Kunwar v. Bhaya Imlar Bhadur Singh 
(1904) L. R. 31 I. A. 07, 70; L<tla v. 
Fazal Din (1923) 4 Lah. 100; 73 I. C. 
893; A. I. R. 1923 Lah. 403. 

{c) Ramannnd Koer v. Ragunoth Kocr 
(1882) L. R. 9 I. A. 41. 03 ; 8 Cal. 709. 

{d) Lady Lingdale v. Briggs (1800) 8 
De G. M. G, 391 ; Jackson v. Tundey 
(1853) 1 Drew. 017. 

(c) Isri Dull Kocr v. flansbntti Koeroin 
(1883) L. R. 10 I. A. 150, 150-150; 10 
Cal. 324; Knthanta Kalchior v. Dorasinga 

(1875) L. R. 2 I. A. 109, 191; 15 Bong 
L. R. 83. 

(/) Saugadar Singh v. Putdip Singh 


(1917) L.R. 45 LA. 21; 45 Cal. 610; 43 
I. C. 484 (the argument seems to have 
been directed mainly to a more limited 
question of practice; see L. R. 45 L A. 
at p. 23). See also Sarrayya v. 
nawma (1919) 42 Mad. 699; 62 I. C. 380; 
Das Ram Chouxihury v. Tirtha Kath Das 
01 Cal. 101; 811. C. 622; A. I. R. 1924 
Cal. 481. 

(ff) Bahnaktind Lai v. Sohano Kveri, 
8 Pat. 153 ; 119 I. C. S17 ; A. 1. R. 1929 
Pat. 104. 

{h) Rama Rao v. Raja of Pittapur (1919) 
42 Mad. 219; 49 I. C. 835; and see the 
paragraph “ Reversionary heir,” last 
page. 
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43. A declaration made under this Chapter is binding 

Effect of de- parties to the suit, persons 

ciaration. Claiming through them respectively, and, 

any of the parties are trustees, on 
e persons for whom, if hi existence at the date of the 
declaration, such parties would be trustees. 

lUustmlion, 

A., a Hindu, in a suit to which B., Ids alleged wife, and her mother are 

M Trder for'u "" "'as duly solemnised'and 

dLlarlunn h" rights. The Court makes the 

recovery of B. The declaration made in the former suit is not binding 

upon ® 

See the Code of Civil Procedure, 1908, s. 11. 


S. R. A. 
Ss. 43-45 


CHAPTER VII. 

Op the Appointmekt op Receivers. 


Appointment of 
Receivers discre¬ 
tionary. 


44* The appointitieiit of a Receiver pend¬ 
ing a suit is a matter resting in the discretion 
of the Court. 


Reference to 
Code of Civil Pro¬ 
cedure. 

cedure (i). 


The mode and effect of his appointment, 
and his rights, powers, duties and liabilities, 
are regulated by the Code of Civil Pro- 


CHAPTER VIII. 

Op the Enpoecement of Public Duties. 


45. Any 

Power to order 
public servants and 
others to do cer¬ 
tain specific acts. 


of the High Courts of Judicature at Fort 
William, Madras, Bombay and Rangoon (j) 
may m ahe an order (k) requiring any specific 
act to be done or forborne, wit hin the local 


(»■) Act V of 1908, Order XL. 

(j) “Bombay and Rangoon” sub- 
stitutedfor“ and Bombay ” by Act XI of 
1923, Sch. I. Hot any other High Court: 
Mohammad Farid v. Commr. of Incorne- 
tax, 9 Lah. 317 ; 105 I. C. 167 ; A. I. R. 
1927 Lah. 513. Still less a District 
Judge: Kanaiyalal v. Secy, of State, 
27 B. L. R. 368 ; 87 I. C. 475; A. I. R. 
1925 Bom. 255 (application for injunc¬ 


tion to restrain holding election on 
alleged erroneous list of voters). Cp. 
Jiam Ugrah Singh v. Benares Hindu 
University, 47 All. 434, 445; 86 I. C. 
695 ; A. I. R. 1925 All. 253. 

(/.*) As to the proper form of applica¬ 
tion in the Bombay H. C., see lie Mad- 
30 B. L. R. 1114; 1131. C. 619; 
A. I. R. 1928 Bom. 434. 
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limits of its ordinary original civil jurisdiction, by any person 

bolding a public office, whether of a permanent or a temporary 

nature, or by any corporation or inferior Court of Judicature : 
Provided— 

(a) that an application for such order be made by 

some person whose property, franchise or per¬ 
sonal right would be injured by the forbearing 

or doing (as the case may be) of the said specific 
act; 

(b) that such doing or forbearing is, under any law 
for the time being in force, clearly incumbent 
on such person or Court in his or its public 

character, or on such corporation in its corporate 
character; 

(c) that in the opinion of the High Court such doing 

or forbearing is consonant to right and justice; 

(d) that the applicant has no other specific and 
adequate legal remedy ; and 

(e) that the remedy given by the order applied for 

will be complete. 

Exemptions from Nothing in this section shall be deemed 

such power. , ,, . 

to authorise any High Court— 

(f) to make any order binding on the Secretary of 

State for India in Coimcil, on the Governor 

General in Council, on the Governor of Madras 

in Council, on the Governor of Bombay in 

Council, or on the Lieutenant-Governor of 
Bengal; 

(g) to make any order on any other servant of the 

Ci'own, as such, merely to enforce the satisfaction 
of a claim upon the Crown ; or 

(h) to make any order which is otherwise expressly 
excluded by any law for the time being in force. 


mandamus 


he writ of niaudamiis (we co//t//iand) is a nign pro- 
rogative writ (so called as being an exercise of extraordinary royal 



861 


THE SPECIFIC RELIEF ACT, 1877 . 


justice) of a most extensive remedial nature. In form it i,s a command 
issuing in the King’s name from tJie King’s Bench Division of the High 
Court of Justice, and directed to any person, corporation, or inferior 
Court of Judicature requiring him or them to do something therein 
specified which appertains to his or their office, and which the Court 
holds to be consonant to right and justice (1). It is used principally 
for public purposes, and to compel the performance of public duties. 
It is, however, also used to enforce private rights when they are with¬ 
held by public officers. The conditions under which the writ is issued 

in England are in substance the same as tho.se set forth in ss. 45 and 46 
of tie present Act. 

Before the passing of the present Act the Supreme Courts, and 
after they were abolished the High Courts, had the power to issue the 
■write of mandamus. This power was taken away by the present Act 
(s. 50) (m), and a power was conferred instead to issue a peremptory 
order to do or forbear a specific act (s. 47). But this is a change not so 
much m substance as in form, and in dealing with applications under 
the present chapter, the principles applicable to a writ of mandamus 
should, generally speaking, be followed (n). 


Scope of the chapter.— The present chapter deals with the enforce¬ 
ment of public duties. S. 45 enables the High Courts of Calcutta, 

specific act to be 

done or forborne in the circumstances mentioned in that section. S. 46 
provides that the application must be founded on an affidavit of the 
person injured, stating (1) his right, (2) his demand of justice, and 
(3) the denial thereof. The applicant must be a person whose property, 
franchise or personal right would be injured by the forbearing or doing 
(as the case may be) of the specific act. The party against whom the 
order inay he made must be a public servant, or an inferior Court, or a 
corporation, upon whom the doing or forbearing of the specific act is 
clearly incumbent under any law for the time being in force. The Court 
may in its discretion refuse or grant the application. If the application 
is granted, a peremptory order is issued to do or forbear the act. 


Madras and Bombay to make an order requiring any 


{1) 3 BI. Com. 110; Com. Dig., title 
“ Mandamus.” 

(m) An adventurous attempt to limit 
the effect of this section was made in 
Krishnabatlabh Sahay v. Governor of 


Bihar and Orissa^ 5 Pat. 595 ; 96 I. 0. 
791 ; A. I. R. 1926 Pat. 305. 

{71) Provas Chandra Boy^ In re (1913) 
40 Cal. 588, 597; 18 I. C. 527. 


1 . R. A. 

S. 45. 
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High Courts. The only Coiu’ts empowered to make an order under 

this chapter are the High Courts of Calcutta, Madras and Bombay in 

the exercise of their ordinary original civil jurisdiction. The High 

Court of Allahabad has no such jurisdiction, and hence it is not men¬ 
tioned in s. 45. 


Conditions to be satisfied before making an order under sec. 45 ._ 

These are set forth in els. (a) to (e) of the proviso to the section. These 
conditions are cumulative, so that no order can be made under this 
section unless they are all satisfied (o). 


‘‘ Requiring a specific act to be done or forborne.”—This section 

enables the Court to make an order requiring any specific act to be done 

or forborne, and nothing else. It does not empower the Court to make 

any declaration. Thus the Court has no power under this section to 

declare that a notification in the Calculta Gazette notifying that the 

applicant was debarred from taking part in an examination for a period 

of five years is illegal and ultra vires, or that the Board of Examiners 

acted illegally in not entertaining his application to appear at the 
examination (p). 


The omission of a statutory officer to perform his public duties as 
to the settlement of the election roll in the manner provided by law 
is forbearing to do an act within the meaning of this section ( 5 ). And 
so IS the rejection mala fide by a municipal corporation of plans for 
building submitted to the corporation for their approval (r). 

Where discretion is vested in a public officer under a statute to 
do or not to do an act, but the discretion is not an absolute one, it must 
be exercised within the limits prescribed by the statute. Thus where 


power is given to the Commissioner of Police under an Act to grant 
licenses for public conveyances, and it is provided by the Act that the 
Commissioner may in his discretion refuse to grant any such license for 
“ any conveyance which he may consider to be insufficiently formed or 
oiWise unfit for the conveyance of the public,” the Commissioner 


( 0 ) Rustom V. A'ch (1002) 26 Bom. 
390, 404 ; Abdul Rasul^ In re (1914) 41 
Cal, 618; 24 I. C. 404. 

{■p) Provas Chandra 7?oy, In re (1913) 
40 Cal. 688; 18 I. C. 527. Soo Rndra 
Narain Roy (1001) 28 Cal. 479. which 
was a similar case. As to tho last case 
Jenkins C.J. said in Provas Chandra Roj/s 


case: ** I confers I do not understand 
that decision " : seo 40 Cal., p. 594. 

(7) Sen, In the matter of, (1912) 39 Cal. 

o98; 14 I. C. 682; In re Surendra Chandra 
Ghose (1918) 45 Cal. 950; 49 I. C. 454. 

(r) Prosad Chimdra Dt v, Corpr^^ion 

of Calcutta (1913) 40 Cal. 836, 845; 22 
I. C. 388. 
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has no power to refuse a license merely because a conveyance does not 
conform to a particular pattern, and the Court may under this section 
dnect him to issue the license asked for (s). But the Court cannot 
interfere if the discretion is properly exercised (<). The High Court of 
Calcutta has refined to review the decision of a returning officer, made 
in good faith and within his jurisdiction, on the validity of a nomina¬ 
tion (m) ; also to dictate to the President of the Bengal Legislative 
Council how he should regulate matters of procedure (c). 

Person holding a public office.-The syndicate of the Madras 
University is a statutory body of persons “holding a public office ” 
within the meaning of this section though no emoluments are attached 
to that office. The High Court therefore has the power under this 
section to entertain an application by a Fellow of the Madras Univer¬ 
sity for an order against the syndicate directing the syndicate to for¬ 
ward to the Government a protest of his under a regulation of the 
University against a resolution of the senate. The Fellow, as the author 
of the rejected protest, has a specific right to ask that his protest should 
be sent to its proper destination, and not the less so because any other 
member whose protest was rejected would have a similar right (iv). 

Corporation. —It is doubtful whether a private companv is a cor¬ 
poration within the meaning of this section (x). 

“In his or its public character. A public officer specially 
employed for work like that of his office but outside its duties is not 
acting in his public character and is not amenable to the present 
section (y). 


( 5 ) Oell V. Taja Noora (1903) 27 Bom. 
307, So where a Commissioner refused 
a licence under a mistaken belief that 
under a local Act he was deprived of 
jurisdiction: Alimahomed v, Bombay 
Municipal Commr.y 27 B. L. R. 581 ; 87 
I. C. 771 ; A. I. R. 1925 Bom. 458. 

{t) Haji Ismail v. The Municipal Com¬ 
missioner (1904) 28 Bom, 253 [license to 
keep buffaloes]. 

(w) Manindra Chandra Naiidi v. Provas 
Chandra Milter^ 51 Cal. 279 ; 79 I. C. 
1042 ; A. I. R. 1924 Cal. 761 ; cp. U Po 
Thin V. Burjorjee^ 5 Rang. 504 ; 105 I. C. 
428 ; A. I. R. 1927 Rang. 324. 


(i-‘) Sen Gupta v. Colton (1924) 51 Cal. 
874 ; 82 I. C. 374. 

{w) Natesan, In the matter of, (1917) 40 
Mad. 125; 38 1. C. 847. See also 
Qammelar v. The Controller of Patents and 
Designs 45 Cal. 606, at pp. 610-612, 
616; 48 1. C. 437. 

{x) Gilbert, Ex parte (1892) 16 Bom. 
398, 401. 

{y) Jofferbhoy Abdullabhoy v. Ma- 
homedally, 50 Bom. 395; 93 I. C. 918; 
A. I. R. 1926 Bom. 247 (taxing officer 
of High Court employed by special com¬ 
missioners for election petition). 


S. R. A* 
S. 45. 
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Inferior Court of Judicature.—The High Court of Bombay has the 
power under this section to direct the Chief Judge of the Small Causes 
Court at Bombay to do a specific act, the latter Court being an inferior 
Court within the local limits of the ordinary original civil jiu’isdiction 
of the High Court. Thus where in a municipal election case the Chief 
Judge of the Small Causes Court, thinking that he had no jurisdiction, 
declined to inquire into the claims of certain candidates, the High Court 
directed him to proceed with the inquiry (z). Similarly in a Calcutta 
case the High Coiut directed a Presidency magistrate to furnish a 
prosecutor whose complaint had been dismissed with copies of the order 
made by the magistrate and of the depositions taken before him (a). 


Personal right.—The privilege which a member of a corporation 
has to inspect the documents of the corporation is confined to cases 


where the member has in view some definite right or object of his ow 7 i and 
to those documents which would tend to illustrate such right or object. 
No order, therefore, can be made under this section where the applicant 
has no special interest in any of the matters complained of by him, or 
any interest other than, or different from, that of each member of the 
corporation, and he has no definite right or object of his own to aid or 
serve in asking for inspection of the corporation’s register, or right or 
object which the register would illustrate, but, on the contrary, his 


object is to obtain the inspection in order to communicate with the 
shareholders with the view of securing their help in bringing about an 
improvement in the administration of the corporation’s affairs (6). 

Jhe right of an individual to have a license granted to him for an 
eating-house under an Act by the Commissioner of Police, the Commis¬ 
sioner having no discretion to refuse the license, is a “ personal right ” 

within the meaning of this section, and the refusal to grant the license 
is an injury to such right (c). 

A person who has been provisionally appointed a lecturer of a 
Univeisity has no personal right ” such as would entitle him to apply 
under this section for an order directing the senate of the University to 
continue him in the appointment as a lecturer (d). 


( 2 ) Sarafally Mamooji, In the matter of 
(1910) 34 Bom. 059; 7 I. C. 05S. 

(a) Bank of Bengal v. Dinonath Boy 
(1882) 8 Cal. I6G. 

{b) Bank of Bombay v. Suleman Somji 
(1008) L. R. 35 T. A. 130. 135-138; 32 


Bom. 476, 478 ; Bex v. Merchant Tailors 

Co. (1831) 2 B.& Ad. 115. 

(r) Biistom v. Kennedy (1902) 26 Bom. 
396. 

s 

(d) Abdul Basul, In re (1914) 41 Cal. 
018; 24 I. C. 404 [where there was a bare 


4 
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Clearly incumbent under any law for the time being in force.-No 

order can be made xmder this section unless the doing or forbearhu^ 
an act is, under any law for the time being in force, clearly incumbent 
upon the party to be affected thereby. To determine whether it is 
mc^bent or not, regard must be had to the provisions of the Act 
mider which it is alleged the act ought to have been done or for¬ 
borne (e). Regulations made under an Act, where the making of such 

regulations is authorised by the Act, are “ law ” within the meanin- of 
this section (/). ° 


other specific and adequate legal remedy.-No order can be made 
under this section if there be other specific and adequate legal remedy 
Thus an order cannot be made under this section directing the dhectors 
of a company to register the applicant’s name as a shareholder, as a 
specific and adequate remedy is afforded by the Companies Acts {g) ■ 
nor to enforce the performance of public statutory duties which the 
Legislature has specially authorized the Governor of the Province to 
enforce {h). Similarly no order can be made under this section where 
the applicant has the ordinary legal remedy of an execution {i). An 
opinion has been expressed in the Calcutta High Court (j) that the 
specific remedy here mentioned is “ some specific remedy expressly 
given by a particular Act.” It is submitted that this limitation is in¬ 
correct, though it is true that the mere possibility of a right of action is 
not enough to bar resort to this section. 


Exemptions.— The Madras High Court held that s. 106 of the 
Government of India Act prohibited the High Court from entertaining 
an application requiring an income tax officer to make a reference 
under s. 51, Income Tax Act, 1918 (k). But the Privy Council, dis- 


recommendation and not even a pro¬ 
visional appointment]. 

(e) Mutty LaXl Ghose, In the matter of 
(1892) m Cal. 192; Corkhill, In the 
matter of (1895) 22 Cal. 717; Bholaram 
V. The Corporation of Calcutta (1909) 36 
Cal. 671. 

if) Natesan, In the matter o/ (1917) 40 
Mad. 125; 38 I. C. 847. 

ig) Gilbert^ Ex parte (1892) 16 Bom. 398. 
{h) Bombay {Trustees of Port) v. 

Bombay {Municipal Corporation), 125 
I. C. 897; A. 1. R. 1930 Bom. 232; 32 


B. L. R. 416. 

{i) Kesho Prasad v. The Board of 
Bevenue (1911) 38 Cal. 553; 10 I. C. 253. 

{j) Re Manick Chand Mahata v. 
Corporation of Calcutta and Calcutta 
Improvement Trust (1922) 48 Cal. 916, 
924; 66 I. C. 600. There are some words 
about “a general right of suit” which 
we confess ourselves unable to under 
stand. 

(1*) Chief Commissioner of Income Tax 
V. North Anantapura Gold Mines, Ltd. 
(1921) 44 Mad. 718; 64 I. C. 682. 


i.c. 


S. R. A* 
S. 45. 
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S. R, A. approving of this decision, have held that the words of s. 106—“ may 
S. 45-48# exercise any original jurisdiction in any matter concerning the 

revenue ”—do not prevent a High Court ordering a revenue officer to 
do his statutory duty ( 1 ), A Commissioner of Income Tax may accord¬ 
ingly be ordered to state a case on a point of law under s. 33 of Act XI 
of 1922 (w). 


Procedure 

thereon. 


46. Every application iinder section 45 must be founded 

Application how affidavit of tbe person injured, stating 

his right in the matter in question, his demand 
of justice and the denial thereof; and the High Court may, 

in its discretion, make the order applied for 
absolute in the first instance, or refuse it, or 
grant a rule to show cause why the order applied for should 
not be made. 

If in the last case, the person. Court or corporation 
Order in niter- Complained of shows no sufficient cause, the 

High Court may first make an order in the 
tilternative, either to do or forbear the act mentioned in the 


order, or to signify some reason to the contrary and make 
ail answer thereto by such day as the High Court fixes in 
this behalf. 


47. If the person. Court or corporation to whom or to 
IVrcmptory which such order is directed makes no answer, 

or makes an insufficient or a false answer, 
tlie Higli Court may then issue a peremptory order to do or 
forbear the act absolutely. 


48. Every order under this Chapter shall be executed, 

and'SS'froS appealed from, as if it were a 

decree made in the exercise of the ordinary 
original civil jui'isdiction of the High Court. 


(1) Akock, Ashdoim ct* Co, v. Chief 
Revenue Authority, Bombay (1923) L. R. 
60 I. A. 227 ; 47 Bom. 742 ; 28 C. W. N. 
762 ; 71 I. C. 392, See further V, E, A, 
Chetiyar Firm v. Commr, of Income Tax, 


7 Ran. 681; 121 I. C. 769; A. I. R. 1930 
Ran. 37. 

(m) Be Sheik Abdul AWir JIarakayar 
ct- Co,, 49 Mad. 725; 99 I. C, 221; 
A. I. R. 1926 Mad. 1051. 
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49. Ihe costs of all applications and orders under this 

Costs. Chapter shall be in the discretion of the High 

Court. ^ 


Bar to issue of 
mandamus. 


50. Neither the High Court nor any 

Judge thereof shall hereafter issue any writ 
of mandamus. 


See notes to s. 45, “ Mandamus" pp. S60, 861, above. 


51. Each of the said High Courts shall, as soon as 

niier""" may be, frame rules to regulate 

procedure under this Chapter ; and, until 
such rules are framed, the practice of such Court as to appli¬ 
cations for and grants of VTits of mandamus shall apply, 

so far as may be practicable, to applications and orders under 
this Chapter. 


PART III. 

Of Preventive Relief. 

Introduction to Part ni.— It is not practicable here, and it would 
be unprofitable for any reasonable Indian purpose if it were practicable, 
to enlarge on the law and practice of injunctions in England (n). The 
governing principles, however, are fairly simple, and the nice questions 
formerly raised by the jurisdiction being confined to Courts of equity 
are now matter of the past. An injunction is a specific order of the 
Court forbidding the commission of a wrong threatened, or the con¬ 
tinuance of a wrongful course of action already begun, or in some cases 
(w^hen it is called a mandatory injunction) commanding active restitu¬ 
tion of the former state of things. Obedience to a negative injunction, 
however, may in fact involve much more than simple forbearance, for 
example where the execution of necessary public works in a particular 
way is restrained as being a nuisance, and an alternative way free from 
that objection has to be found. Disobedience to an injunction is 
punishable as contempt of Court by imprisonment in the case of a 
natural person and sequestration in the case of a corporation or quasi- 
corporate body. 

(n) A convement summary is given in for a shorter statement see Pollock on 
Enoycl. Laws of England, 2nd ed., 1907; Torts, 13th ed., 197. 


S. R. A. 
Ss. 49-51. 
Part m. 
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An injunction will not be granted where there is an adequate 
remedy in damages. This rule is parallel to that which, as we have 
seen, limits the remedy of specific performance ; it does not apply to 
the protection of purely equitable rights (in the technical English sense 
of equity jurisdiction), for the plain reason that for violation of such 
rights there could be no damages at all, the Court of Chancery having 
no power to award them. Subject to this rule the remedy is said, like 
that of specific performance, to be discretionary ; but, the parallel still 
holding, this does not prevent constant practice from having made it 
really matter of right in its most important and usual applications. 
U'here a continuing nuisance is proved to violate an established legal 
right, the Court cannot refuse an injunction merely on its own estimate 
of the balance of convenience in the particular case. Accordingly in a 
large proportion of the reported decisions it will be found that the real 
matter in dispute was not the propriety of the remedy, but the legal 
recognition of the right said to be infringed, or the validity of some 
justification or excuse set up in defence. Such cases do not only 
concern procedure, but belong not less to the substantive law of the 
classes of rights involvetl The illustrations to s. 54 of this Act will 
offer examples to the judicious reader. In practice the point-s of law 
may be and often are inextricably mixed with controversy about the 
facts, which is rather apt to take the form of conflict between expert 
witnesses ; and many of the reports are valuable chiefly as exhibiting 
the manner in which the Court applies the settled law to disputes of fact 
in more or less novel circumstances. 

The special application of this remedy to obligations luidertaken 
by contract has given rise to some trouble in England. If A. has 
expressly agreed with B. not to do a ceytain thing —not to compete with 
him in his business for a limited time after leaving his employment, to 
take one common example—if the agreement is enforceable by law, and 
if damages would not be an adequate remedy to B. for a continuing 
breach of this agreement, then the Court will protect B. by restraining 
A. from acting in defiance of his contract (o). So far there is no serious 


(o) “ If parties, for valuable considera¬ 
tion, with their eyes open, contract that a 
particular tiling shall not be done, all that 
a Court of Equity has to do is to say, by 
way of injunction, that which the parties 
have already said by way of covenant, 


that the thing shall not be done ... it 
is the specific performance, by the Court, 
of the negative bargain which the parties 
have made *’: Lord Cairns, Doherty v. 
Allman (1878) 3 App. Ca. 709, 720. 



THR SPECIFIC RELIEF ACT. 1877 . 

difficulty. But au undertaking to forbear is not necessarily expressed 
in negative terms. A. covenants that he ivill take all the electrical energy 
he requires from the X. Co., at a specific price (or scale of prices) and 
with various ancillary conditions. Read according to its strict affirma¬ 
tive tenor, this is an idle agreement, for A. is not bound to take any 
current at all from the X. Co. To make it significant and really opera¬ 
tive as intended, it must be read as an undertaking by A. not to take 
electrical energy from any other source of supply (p). This, again, is 
only matter of reasonable construction. But there may be a negative 
undertaking coupled with a positive contract of a kind which the Court 
will not because it cannot completely or equitably—enforce by specific 
performance, such as a contract for skilled personal services. If the 
Court cannot compel Z. to act or sing, to paint a picture, or manage a 
technical business for A., will it restrain him from doing for B. that 
which he has promised but refuses to do for A. ? After some hesitation 
this was answered in the affirmative (q). But then must such a nega¬ 
tive undertaking be expressed ? That it need not be in grammatically 
negative terms is obvious ; to hold to the mere verbal form would be to 
save judicial trouble at the expense of justice. But a contract to serve 
A. for a certain tune is not, without more, a contract not to serve any 
one else. For a time it seemed as if the law would go further, and from 
a contract for specially skilled service extending over a certain time 
would imply (and accordingly enforce by injunction) a promise not to 
render like service elsewhere during that time. The Specific Relief 
Act was framed when authority to that effect stood unreversed (?*). 
Some years later, however, the Court of Appeal laid down that even a 
man’s positive contract to give “ the whole of his time ” to his employer 
does not import a negative undertaking on which an injunction can be 
grounded. Every agreement to do a particular thing in one sense 
involves a negative. It involves the negative of doing that which is 
inconsistent with the thing you are to do . . . but it does not at all 
follow that, because a person has agreed to do a particular thing, he is 
therefore to be restrained from doing everything else which is inconsis¬ 
tent with it. The Court has never gone that length, and I do not 
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{p) Meirop. Electric Supply Co. v. 
Cinder [1901] 2 Ch. 799. 

(g) Lumley v. Wanner (1852) 1 D. M. G. 
604; 91 R. R. 193. 


(r) Montague v, Flockton (1873) L. R. 
16 Eq. 189, overruled by Wkitwood 
Chemical Co. v. Hardman (see next note). 
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suppose that it ever will ” (s). This is the present law of English 

Courts and of jurisdictions where English decisions are followed (t); 

but the law of British India, fixed by the Specific Relief Act before it 

was so settled, is otherwise, as appears by illustration (d) to s. 57, 

though the text is not quite so explicit, and by the decisions rendered 

under that section. Such divergences are unfortunate ; there is no 

doubt that the intention of the Specific Relief Act was to reproduce 

English law. But, in the absence of any provisions for the periodical 

revision of codifying Acts, it is inevitable that they should sometimes 
occur. 

No further special comment from an English point of view, 
beyond notes on the illustrations, appears to be called for. 


CHAPTER IX. 

Op Injunctions Generally. 

52. Preventive relief is granted at the discretion of 

Preventive re- the Court by injunction, temporary or 

lief, tow granted, perpetual. 

“ At the discretion of the Court.”— “ The right to an injimction 

depends in India upon statute and is governed by the provisions of the 

Specific Relief Act (I of 1877). S. 52 of that Act places the grant of 

an injunction in the discretion of the Court—a discretion to be exercised 

of course as the discretion of Courts always is ” (a). “ The discretion 

of the Court is not arbitrary but sound and reasonable, guided by 

judicial principles and capable of correction by a Court of Appeal ” (see 
s. 22, p. 793, above). 


Temporary 

injunctions. 


53. I’emporary injunctions are such as are to coutiime 

until a specified time, or imtil the further 
order of the Court. They may be granted 

express negative stipulation not be 
found a suflicient ground for jurisdiction 
tmless the contract is of a kind of which 
specific performance can be granted." 
This is confirmed by Mortimer v. Becheii 
[1020] 1 Ch. 571. 

(h) TiVuram v. Cohen (1905) L. R, 32 
I. A. 185, 192 ; 33 Cal. 203, 218. 


(s) Whitwood Chemical Co. v. Hardman 
[1891] 2 Ch. 416, 426, per Lindley L.J. 

(0 The opinion exprc.ssed in the sixth 
edition (1921) of l-Vy on Specific Per¬ 
formance, § 862, is “that negative 
stipulations will not bo implied except in 
the cases where the Courts have already 
done so : and that oven the presence of an 
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at any period of a suit, and are regulated by the Code of S. R. A. 
Civil Procedure. Ss. 53, 54^ 


A perpetual injunction can only be granted by the 
Perpetual in- decree made at the hearing and upon the 

merits of the suit: the defendant is thereby 
perpetually enjoined from the assertion of a right, or from 

the commission of an act, which would be contrary to the 
rights of the plaintiff. 

Temporary injunctions.—See the Code of Civil Procedure, 1908, 
0. 39. 


CHAPTER X. 


Perpetual 

junctions, 

granted. 


Of Perpetual Injunctions. 

54. Subject to the other provisions contained in, or 

referred to by, this Chapter, a perpe tual, 
when injunction may be granted event the 

breach- of an obligation existing in favour of 
the applicant, whether expressly or by implication. 

When such obligation arises from contract, the Court 
shall be guided by the rules and provisions contained in 
Chapter II of this Act. 

When the defendant inva des or. threatens to invade 
the p^laintiff’s right to, or enjoyment (^) of, property, the| 
Court may grant a perpetual injunction in the following- 
cases (namely) :—■ 

(a) where the defendant is trustee of the property 

for the plaintiff; 

(b) where there exists no standard for ascertaining 
the actual damage caused, or likely to be caused, 
by the invasion ; 

(c) where the invasion is such that pecuniary com¬ 

pensation would not afford adequate relief (w) ; 


(v) Lawful possession is therefore pro¬ 
tected without proof of title; see note on 
“Continuing Trespass/’ p. 877, below. 


{w) The suggestion in Boyson v. Deane 
(1899) 22 Mad. at p. 255, that this prin¬ 
ciple is not regarded in English doctrine, 
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(d) where it is probable that pecuniary compensation 
cannot be got for the invasion ; 

(e) where the injunction is necessary to prevent a 

multiplicity of judicial proceedings {x). 
Explanation.— For the purpose of this section a trade¬ 
mark (y) is property. 

JUiisfrafioyis. 

[Most of the points here illustrated are now elementary in English law.] 

(a) A. lets certain land to B., and B. contracts not to dig sand or gravel 
thereout. A. may sue for an injunction to restrain B, from digging in violation 
of his contract. 

(h) A trustee threatens a breach of trust. His co-trustees, if any, should, 
and the beneficial owners may, sue for an injunction to prevent the breach. 

(c) The directors of a public company arc about to pay a dividend 
out of capital or borrowed money. Any of the shareholders may sue for an 
injunction to restrain them ( 2 ). 

(d) Tiic directors of a fire and life insurance company are about to 
engage in marine insurances. Any of the shareholders may sue for an injunc¬ 
tion to restrain them. 

(e) A., an executor, through misconduct or insolvenc}^ is bringing the 
property of tlic deceased into danger. The Court may grant an injunction to 
restrain him from getting in the assets. 

(f) A., a trustee for B., is about to make an imprudent sale of a small 
part of the trust property. B. may sue for an injunction to restrain the sale, 
even though compen.sation in money would have afforded him adequate relief. 

(g) A. makes a settlement (not founded on marriage or other valuable 
eon.sidcration) of an estate on B, and his children. A. then contracts to sell 
the estate to C. B. or any of his children may sue for an injunction to 
restrain the sale. 

(h) In the course of A.’s employment as a vakil, certain papers belonging 
to his client, B., come into his possession. A. threatens to make these papers 
public, or to communicate their contents to a stranger. B. may sue for an 
injunction to restrain A. from so doing. 

(i) A. is B.'s medical adviser. He demands money of B. which B. 
declines to pay. A. then threatens to make known the effect of B.'s com¬ 
munications to him as a patient. This is contrary to A.’s duty, and B. may 
sue for an injunction to restrain him from so doing. 

(j) A., the owner of two adjoining houses, lets one to B. and afterwards 
let.s the otlier to C. A. and C. begin to make such alterations in the hoxiso let 
to C. as will prevent the comfortable enjoyment of the house lot to B. B. 
may sue for an injunction to restrain them from so doing. 


is erroneous. What is true is that for a 
continuing nuisance damages are not 
presumed to be an adequate remedy. 

(.r) I'Cven if those proceedings were 
only s\uts to recover money : Mansa 
Teivari v. Parnteshar Teuxiri, 110 I. 0. 
879; A. I. K. 1929 All. 327 ; All. L. J. 
(1929) 754. 


iy) As to the law relating to trade¬ 
marks, see ss. 478^89 of the Indian Penal 
Code (Act XLV of 1800). 

( 2 ) As to payment of interest out of 
capital by n\ilway companies during 
construction, see s. 3 of the Indian Rail¬ 
way Companies Act, 1895 (X of 1895). 
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without t. T r “f liusbandry. but 

Zde o cuftiv r''' cultivation. Contrary to the 

wRh threatens to sou- the lands 

h seed injurious thereto and requiring many years to eradicate. A. raav 

hk to restrain B. from sowing the lands in contravention of 

his implied contract to use them in a husbandlike manner 

rPm« V. Bret, (1817) 2 Madd. 62 ; 17 R. R. 187, apparm.tly undefended.) 

.,.11 * P^ttners, the partnership being determinable at 

nrnn t' to do an act tending to the destruction of the partnership 

1 ropeity. B. and C. may, without seeking a dissolution of the partnership, 
sue for an injunction to restrain A. from doing the act 

[Miles V. Thomas (1839) 9 Sim. 606 ; 47 R. R. 320 : injunction refused 
Oil other grounds.] 

(m) A., a Hindu widow in possession of her deceased husband's propertv. 
commits destruction of the property without any cause sufficient to justiK* 

her m so domg. The heir-expectant may sue for an injunction to restrain 

her. 


(n) A., B. and C. are members of an undivided Hindu family. A. cuts 
timber Rowing on the family property, and threatens to destroy part of the 
family house and to sell some of the family utensils. B. and C. may sue for 
an injunction to restrain him. 

(o) A., the owner of certain houses in Calcutta, becomes insolvent. B. 
buys them from the official assignee and enters into possession. A. persists 
m trespassing on and damaging the houses, and B. is thereby compelled, at 
considerable expense, to employ men to protect the possession. B. may suo 
for an injunction to restrain further acts of trespass. 

(p) The inhabitants of a village claim a right of way over A.’s land. In 
a suit against several of them, A. obtains a declaratory decree that his land 
is subject to no sucli right. Afterwards each of the other villagers sues A. 
for obstructing his alleged right of way over the land A. may sue for an 
injunction to restrain them. 

(q) administration suit to which a creditor, B., is not a partv» 
obtains a decree for the administration of C.’s assets. B. proceeds against 
C. s estate for his debts. A. may sue for an injunction to restrain B. 

(r) A. and B. are in possession of contiguous lands and of tiie mines 
underneath them. A. works his mine so as to extend under B.’s and threatens 
to remove certain pillars which help to support B.’s mine. B. may sue for 
an injunction to restrain him from so doing. 

(s) A. rings bells or makes some other unnecessary noise so near a house 
as to interfere materially and unreasonably with the physical comfort of 
the occupier, B. B. may sue for injunction restraining A. from making the 
noise. 

[Solfau V. De Held (1851) 2 Sim. N. S. 133 ; 89 R. R. 245.] 

(t) A. pollutes the air with smoke so as to intei-fere materially with the 
physical comfort of B. and C., who carry on business in a neighbouring house. 

B. and C. may sue for an injunction to restrain the pollution. 

(u) A. infringes B.’s patent. If the Court is satisfied that the patient is 
valid and has been infringed, B. may obtain an injunction to restrain the 
infringement. 

(v) A. pirates B.’s copyright. B. may obtain an injunction to restrain 
the piracy, unless the work of which copyright is claimed is libellous or 
obscene. 

(w) A. improperly uses the trade-mark of B. B. may obtain an injunc¬ 
tion to restrain the user, provided that B.’s use of the trade-mark is honest. 

(x) A., a tradesman, holds out B. as his partner against the wish and 
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without tlic authority of B. B. may sue for an injunction to restrain A. from 
HO doing. 

[Routh V. Webster (1847) 10 Beav. 561; 76 R. R. 211; Walter v. Ashton 
[1002] 2 Ch. 282 ; BurcMl v. Wilde [1900] 1 Ch. 551, 563.] 

(y) A., a very eminent man, writes letters on family topics to B. After 
the death of A. and B., C., who is B.’s residuary legatee, proposes to make 
money by publishing A.’s letters. D., who is A.’s executor, has a property in 
the letters, and may sue for an injunction to restrain C. from publishing them, 

[A.’s eminence is immaterial. Questions on the right to publish or 
restrain the publication of letters formerly gave much trouble in England. 

•See now Robertson on Copyright (1912) 133.] 

(z) A. carries on a manufactory and B. is his assistant. In the course 
of his business, A. imparts to B, a secret process of value, B. afterwards 
demands money of A., threatening, in case of refusal, to disclose the process to 
C., a rival manufacturer, A. may sue for an injunction to restrain B, from 
disclosing the process. 

Discretion as to granting injunctions.—Injunctions are of two 
kinds, namely, (1) temporary and (2) perpetual. Temporary injunc¬ 
tions are dealt with in 0. 39 of the Code of Civil Procedure. Perpetual 
injunctions are dealt with in ss. 54 to 57 of the present Act. Whether 
tlie injunction sought is temporary or perpetual, the jurisdiction to 
grant is, as in the case of specific performance (s. 22), discretionary (a). 
See s. 52 above, and the notes thereto. 

Perpetual injunctions.—“ The granting of injimctions is now 
regulated by ss. 54 and 55 of the Specific Relief Act. But those 
sections have never been understood as introducing new principles of 
law in India, but rather as an attempt to express in general terms the 
rules acted upon by Courts of Equity in England, and long since iutxo- 
duced in this country, not because they were English law, but because 
tliey were in accordance with equity and good conscience ” (6). 

A perpetual injimction may be granted to prevent the breach of an 
obligation existing in favour of the applicant, whether expressly or by 
implication. The obligation may arise from contract as in ill. (a), or it 
may 

(h), or it may be an obligation the breach of which amounts to a tort or 
civil wrong of which ills, (s) and (t) are prominent instances, or it may 
be any other legal obligation as in ills, (i) and (z). As regards contracts 
the Court is to be guided, in granting an injunction, by the rules in 
(’hapter II as to specific performance. ^Vhere there is an invasion of 


be in the nature of a trust (as defined in section 3) as in ills, (b) to 


(a) Tituram v. Coheyi (1905) L. R. 32 
1. A. 185; 33CaU 203. 


(6) Skamnugger Juie Factory Co* v, 
ffam A'flraiM (1887) 14 C^l. 189, 199. 
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the plaintiff’s right to, or enjoyment of, property, an injunction may be 
granted only in the five cases mentioned in cIs. (a) to (e) of the third 
paragraph. Where a breach of trust is threatened the Court may grant 
an injunction, even though compensation in money would afford 
adequate relief [ill. (f) ]; this follows from cl. (a) of the third paragraph. 

Injunction to prevent breach of contract.— By the second para¬ 
graph of this section it is provided that in dealing with cases of injunc¬ 
tions to prevent the breach of a contract, the Court is to be guided by 
the rules in Chapter II relating to specific performance. By s. 56, 
cl. (f), it is again enacted that an injunction cannot be granted to 
prevent the breach of a contract the performance of which would not 
be specifically enforced. By s. 57 it is provided that notwithstanding 

s. 56, cl. (f), the Court may in certain cases grant an injunction. These 
cases are dealt with in the notes to s. 57. 

Ill. (a) to the present section is a case in which the Court will grant 
an injunction to restrain the breach of the contract, as no amount of 
pecuniary compensation would afford adequate relief to the plaintiff 
if the contract is broken. 

Amongst contracts of which the breach may not be prevented by 
an injimction are contracts which are dependent on the personal 
qualifications or volition of the parties. These contracts will not be 
specifically enforced [s. 21, cl. (b) ], and an injunction will not be 
granted to prevent the breach thereof. Acting upon these principles, 
the Courts have refused to restrain employers from determining 
contracts with their employees where the services to be rendered by the 
latter were services of a personal nature, e.g.^ a contract to work a 
railway line and keep the engines and rolling plant in repair (c), a 
contract to act as a manager of a tea estate (d), a contract to manage 
the business of working certain patents (e), a contract to act as agents 
of a company (/), a contract to act as manager of trust properties {g). 

The Court will not enforce specific performance of a contract which 
is made under such circumstances as to give the plaintiff an imfair 
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(c) Johnson v. Shrewsbury and 
Birmingham By. Co. (1853) 3 De G. M. 
& G. 914; 98 R. R. 360. 

{d) Mair v. Himalaya Tea Co, (1865) 
L. R. 1 Eq. 411; 147 R. R. 872. 

(e) Stocker v. Brochelbank (1851) 3 


Mac. & G. 250; 20 L. J. Ch. 401, 409 ; 
87 R. R. 87. 

(/) Nusserwanjee v. Cordon (1882) 6 
Bom. 266, 283. 

{g) Ram Charan v. Rakhal Das (1914) 
41 Cal. 19; 191. C. 157. 
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advantage over the defendant (s. 22); it will therefore also refuse to 
grant an injunction to prevent the breach of the contract (A). 

Where the case is such that the Court will not enforce specific 
performance of a contract or prevent its breach by an injunction, it will 
not restrain the party committing the breach from doing that which is 
only a violation of what is ancillary or incidental to the principal part 
of the contract. Thus a Court will not, either by decreeing specific 
performance or by injunction, compel a company to retain its agents 
in its employ ; so it will not restrain the company from appointing a 
solicitor, though under the terms of the contract between the company 
and its agents the agents alone have the right to appoint solicitors for 
the company (i). 

Right to, or enjoyment of, property. —It is not in every case where 
the plaintiff’s right to property is invaded that a perpetual injimction 
will be granted. Such injunction may be granted only in the cases 
mentioned in els. (a) to (e) of the third paragraph. Of these els. (a) 
to (d) arc similar to els. (a) to (d) of s. 12, which relate to specific 
performance. 

“ Property .''—A trade-mark is property for the piu'poses of this 
section {j) [see Exphyiation and ill. (w) ]. The right of a gor (priest) to 
conduct his yajmans (patrons) to a temple and perform worship there 
on their behalf and receive remuneration for his services is a right to the 
enjoyment of property ; if the right is invaded, the Court will grant an 
injunction, the invasion being such that pecuniary compensation would 
not afford adequate relief {k), A plaintiff holding a sanad from 
Government in which he is described as vicharanakarta of Tirumalai 
and Tirupati temples, vagaira (and others), the expression “ vagaira ” 
including some thirty minor temples, may obtain an injunction restrain¬ 
ing the defendant, who is a dharmakarta of the said two temples and of 
three minor ones only, from using a seal bearing on it the words “ Tiru¬ 
malai Tirupati vagaira devastanam dharmakarta ” ; though the 
plaintiff has no property in the word “ vagaira,” it connotes an exten- 


(A) Calliangi v. Narsi (1895) 19 Bom. 
7G4. 

(0 (1882) 6 Bora. 266, 283-284. 

(j) Chatarpal Sharma v. Jagamuith Das 
(1922) 44 All. 608; 67 I. C. 353. 

(A) Kalidas v. Parjaram (1891) 15 


Bom. 309 ; Mow v. AMa;)/ (1897) 21 Bora. 
821 ; Beni Madho Prague! v. Hira Lai 
(1921) 43 All. 20; 59 I. C. 873. otherwise 
if the present are not connectetl with a 
religious office : Bansix. A'oNAoiya (1921) 
43 All. 159; 59 I. C. 659. 
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sion of the defendant’s rights as dharmakarta to which he has no title, 

and it invades, or threatens to invade, the plaintiff’s rights in respect 

of the minor temples of which the defendant claims to be, but is not, 
dharmakarta ( 1 ). 

Easement of light and a/r.--Where an easement of light and air is 
disturbed, an injunction will be granted only where the invasion of the 
right IS such that pecimiary compensation would not afford adequate 
relief {m). AVhere the disturbance is such as to render the plaintiff’s 
house useless for the business carried on by the plaintiff in the house, 
the case is one for a perpetual injunction (n). 

Continuing tiespass. Repeated violation of a person s right to 
property cannot in ordinary cases be adequately met by damages, nor 
can these damages be satisfactorily ascertained. In such a case the 
appropriate remedy is a perpetual injunction (o) (see ill; (o) ) and 
lawful possession a sufficient title as against the trespasser (p). 

Co-sharers, landlord and tenant, e^c.—The Court will grant a 
perpetual injunction to restrain one of several co-sharers from appro¬ 
priating to himself land in which each of his co-sharers has an interest 
and from building upon it, and if he has proceeded to build upon it, the 
Court will grant a mandatory injunction under s. 55 directing that the 
building so far as it has proceeded be pulled down (y). But there is no 
such broad proposition as that one co-owner is entitled to an injunction 
restraining another co-owner from exceeding his rights absolutely, and 
without reference to the amount of damage to be sustained by the one 
side or the other from the granting or withholding of the injunction (; ). 
Injunction in the case of co-owners is granted where the act complained 
of amounts to waste of the joint property or to an illegitimate use 
thereof or to ouster of the plaintiff from possession and enjoyment of 


(/) Sadagopa v. Rama Kisore (1899) 22 
Mad. 189. 

(m) Dhunjibhoy v, Lisboa (1889) 13 
Bom. 252; Sultan Nawaz Jung v, Riis- 
toniji Nandbhoy (1896) 20 Bom. 704; 
Ohanasham v. Moroba (1894) 18 Bom, 474. 
See also Paul v. Robson (1914) L. R. 41 
I. A. 180; 42 Cal. 46; 24 I. C. 300; 
Mahomed Auzam Ismail v. Jaganath 
Jamnadas, 3 Rang. 230; 89 I, C. 800 ; 
A. I. R. 1926 Rang. 327. 


{n) Yaro y. Sana-Ullah (1897) 19 All. 
259. 

(o) Apaji V. Apa (1902) 26 Bom. 735. 
{p) Uftam Y. Tabu (1929) 1151, C. 480. 
{q) Shadi v. Amip Singh (1890) 12 All. 
436 [F. B.J. See also Shamnugger Jute 
Factory Co. y. Ram Narain (1886) 14 Cal, 
189, 198-199. 

(r) Shamnugger Jute Factory Co. v. 
Ram Narain (1886) 14 Cal. 189, 200-201. 


S. 54. 




878 


THE SPECIFIC RELIEF ACT, 1877 . 


S. R. A. 
S. 54. 


the property (s). The closing of the door of a staircase which affords 
access to the roof (^), or of a door which affords the only access to the 
portion in the plaintiff’s occupation (w), is an act amounting to an 
ouster, and it may be prevented by a perpetual injunction. But the 
mere fact that a tank has been excavated by the defendant on a portion 
of the joint land, and that a part thereof was fit for cultivation, does not 
constitute such an injury as would justify an order directing the 
defendant to refill the tank (u). 

It is a settled rule of law that no tenant, whether he has an occu- 
[)ancy right or not, is at liberty to erect houses upon agricultural 
holdings for other than agricultural purposes and thereby to alter the 
character of the holding. If he does erect a house for other than 
agricultural purposes, the Court will grant an injunction restraining 
liim from altering the character of the laud, and it will also grant a 
mandatory injunction under s. 55 directing him to reniov'e the build¬ 
ing (?r). AVhere land has been let out for agricultural purposes gener¬ 
ally, the erection of an indigo factory on any part of such land renders it 
unfit for the purposes of the tenancy, and the landlord may obtain a 
perpetual injunction restraining the tenant from erecting the factory (x); 
see ill. (k). 


Nint;afice .—As regards nuisance, where it is of the kind to injure 
th ' health or seriously imperil the life of those complaining of it, the 
Court will not hesitate to prevent it by way of injunction. But where 
it goes no further than to diminish the comforts of human life, there will 
always be a question whether the Court will proceed against him who 
causes that nuisance by injunction or compensate the sufferer in 
damages {y). See ills, (s) and (t), p. 873, above, and the case of Jaican 
Singh V. Muhammad Din (z), An injunction cannot be granted to 
prevent, on the ground of nuisance, an act of which it is not reason¬ 
ably clear that it will be a nuisance [s. 5G, cl. (g), p. 884, below]. The 
Court will not grant an injunction in a mere qitia timH action, where 


(.S') Amut V. Oopol (1895) 10 Bom. 2G9, 
270. 

(/) Soshi Bhusan v. Oonesh Chuudtr 
(1902) 29 Cal. 500. 

(m) Anaut v. Oopal (ISOo) 19 Bom. 209. 
(i’) Joij Chunder v. Bipro Churn (1887) 
14 Cal. 230, following (1887) 14 Cal. 189, 
supra. 

(u') Bamanadhan v. Zamindar of Bam- 


nad(\m) 10 Mad. 407. 

{x) Surendra Narain v. Hari Mohan 
(1904) 31 Cal. 174. 

(y) Bhicaiji v, Pirojshato (1916) 40 
Bora. 401; 33 I. C. 192. The Land 
Mortgage Bank of India v. Ahmedbhog 
Habibbhoy (1884) 8 Bom. 35, 91-92. 

{=) (1920) 1 Lah, 140; 51 I. C. 728, 
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here is uo proof of injury having occurred and no well-founded and 
reasonable apprehension of injury in the near futiu'c, but mereli^ an 
apprehension M'hich may or may not be well founded (a). 

Breach of Trust.—Set ills, (b) to (h), p. 872, above. As to 
definition of “ trust,” see s. 3 above. 


Trasfe.—See ills. (1), (m), and (n), p. 873, above. 

Patent, copyright and irade-marh. —See ills. (1), (v) and (w) to 
section, p. 873, above, and ill. to (g) s. 55, next page. 


“Invades or threatens to invade.”— An injunction may be sued 

for to restrain a defendant from doing an act which threatens injury 

to the plaintiff’s property, although no such injury has actually ensued. 

It must, however, be shown that injury will be the inevitable result; 

it will not do to say that injury may be the result (b): see ill. (r). See 
notes above, “ Nuisance.” 


Multiplicity of judicial proceedings.— Clause (e) has reference to 
cases where, unless an injunction was granted, the plaintiff would have 
to bring repeated suits or to make repeated applications or to take 
repeated proceedings for the purpose of establishing or safeguarding his 
rights, or of preventing the acquisition of rights by the defendant (c). 
For instances of this class, see ills, (p) and (q), p. 873, above Neither 
the text nor the illustrations warrant the supposition that any general 
jurisdiction for one judicial authority to restrain the proceedings of 
another is hereby created. In particular a civil Court will not grant 
a permanent injunction to stay apparently regular proceedings in 
criminal matters (d). 

Damages for future injury. —It is held in England, though not 
imanimously, that the Court has no jurisdiction to award damages by 
way of compensation for an injury not yet committed, but only 
threatened and intended; but the decision turns on the construction of a 
special statutory power, so that the reasons are not applicable in India (e ). 


S. R. A. 
S. 54. 


(а) Fletcher v. Bealey (1886) 28 Ch. D. 
688 . 

(б) Paitison v. Gilford (1874) Jj. R. 18 
Eq. 259 ; Bindu v. Jaknabi (1897) 24 Cal. 
260. 

(c) Kaimadhar v, Hariprasad (1910) 37 
Cal. 731, 734; 6 1. C. 444; Apaji v. 
Apa (1902) 26 Bom. 735, 739 (repeated 
trespass) ; The Land Mortgage Bank of 


India v. Ahmedbhoy Habibbhoy (1884) 8 
Bom. 35, 91-92 [nuisance]. 

(d) Calcutta Port Commrs. v. Suraj 
Mull Jalan^ 55 Cal. 978 ; 112 I. C. 712 ; 
A. I. R. 1928 Cal. 464. 

(e) Slack v. Leeds Industrial Co-opera¬ 
tive Society [1923] 1 Ch. 431, C. A. {diss. 
Younger L.J.), 
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55. When to prevent the breach of an obligation (/), it 

is necessary to compel the performance of 
ininn"tbns.''' Certain acts which the Court is capable of 

enforcing, the Court may in its discretion 
grant an injunction to prevent the breach complained of, and 
also to compel performance of the requisite acts. 


IHusirotions. 

(o) A., by new buildings, obstructs lights to the access and use of which 
11. has acquired a right under the Indian Limitation Act (g), Part IV. B. 
may obtain an injunction, not only to restrain A. from going on with the 
buildings, but also to pull down so much of them as obstructs B.’s lights. 

(b) A. builds a house with eaves projecting over B.’s land. B. may sue 
for an injunction to pull down so much of the eaves as so project. 

(e) In the case put as illustration (i) to section 54, the Court may also 
order all written communications made by B., os patient, to A., ns medical 
adviser, to be destroyed. 

(d) In the case put as illustration (y) to section 54, the Court may also 
order A.’s letters to be destroyed. 

(c) A. threatens to publish statements concerning B. which would be 
})unisliable under Chapter XXI of the Indian Penal Code (h). The Court 
may grant an injunction to restrain the publication, even though it may bo 
shown not to be injurious to B.’s property. 

(f) A., being B.’s medical adviser, threatens to publish B.’s written 
communications with him, showing that B. has led an immoral life. B. may 
obtain an injunction to restrain the publication. 

(g) In the cases put as illustrations (v) and (w) to section 54, and as 
illustrations (e) and (f) to this section, the Co\irt may also order the copies 
})roduced by piracy, and the trade-marks, statements and communications, 
therein respectively raentioned, to be given up or destroyed. 


Mandatory injunction.—In Smith v. Smith (i) Sir G. Jessel M.R. 
said : As to mandatory injunctions, their history is a curious one, 
and may account for some of the expressions used by the Judges in 
some of the cases cited. At one time it was supposed that the Court 
would not issue mandatory injunctions at all. At a more recent period, 
in cases of nuisance, a mandatory injunction was granted imder the 
form of restraining the defendant from continuing the nuisance. The 


(/) Those words do not authorise the 
Court to review the decisions of a 
domestic jurisdiction, such os the regu¬ 
lations and examination lists of a uni¬ 
versity, made within its competence and 
in good faith: Han Ugrah Svigh v. 
Benares Hindu tbtiversittj, 47 All. 434; 
86 1. C. 695; A. 1. R. 1925 All. 253 


(question of retrospective regulations: 
the Court found that there had been an 
irregularity, but it was cured by the 
Visitor's discretion). 

{g) Act IX of 1908. 

{h) Act XLV of 1860. 

(0 (1875) L. R. 20 Eq. 500, 604. 
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Court seems to have thought that there was some wonderful virtue in 
that form, and that extra caution was to be exercised in granting it. 
To that proposition I can by no means assent. Every injunction 
requires to be granted with care and caution, and I do not know what 
is meant by extraordinary caution. Every judge ought to exercise 
care, and it is not more needed in one case than in another. 

In looking at the reason of the thing, there is not any pretence 
for such a distinction as was supposed to exist between this and other 
forms of injxmction. If a man is gradually fouling a stream with sewage 
the Court never has any hesitation in enjoining him. AYhat difference 
could it make if instead of fouling it day by day he stopped it alto¬ 
gether ? In granting a mandatory injunction, the Court did not mean 
that the man injured could not be compensated by damages, but that 
the case was one in which it was difficult to assess damages, and in 
which, if it were not granted, the defendant would be allowed practically 
to deprive the plaintiff of the enjoyment of his property if he would give 
him a price for it. Where, therefore, money could not adequately 
reinstate the person injiured, the Court said, as in cases of specific 
performance,' We will put you in the same position as before the injury 
was done.’ When once the principle was established, why should it 
make any difference that the wrong-doer had done the wrong, or 
practically done it, before the bill was filed ? It could make no 
difference where the plaintiff’s right remained and had not been lost by 
delay or acquiescence.” 

The granting of a mandatory injunction is a matter in the judicial 
discretion of the Court {j). It is granted generally upon the same 
principles and subject to the same conditions as a perpetual injunc¬ 
tion (Z:). When a mandatory injxmction is granted xmder this section, 
two elements have to be taken into consideration ; in the first place, 
the Court has to determine what acts are necessary in order to prevent 
a breach of the obligation ; in the second place, the requisite acts must 
be such as the Court is capable of enforcing (Z). These acts may assxime 
a variety of forms, e,g,, the pulling down of a building as in ill. (a), the 
pulling down of eaves as in ill. (b), the destruction of written commimi- 
cations and letters as in ills, (c) and (d), and destruction of copies 


(j) Shamnugger Jute Factory r. Bam 
Narain (1886) 14 Cal. 189, 199-201. 

(A:) Smith v. Smith (1875) L. R. 20 Eq, 

1 , 0 . 


500. 

(1) Lakshmi v. Tara (1904) 31 Cal. 
944, 949. 


S. R. A. 
S. 55. 


56 
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S. R, A. produced by piracy of copyright and of trade-marks improperly used 
S. 65. jjy defendant as in ills, (v) and (w) of s. 54, p. 873, above, and 

ill. (g) of this section, p. 880, above, the removal of trees on the defen¬ 
dant’s land the roots whereof, if the trees be allowed to grow, would 
inevitably damage the plaintifi’s building (/w), the removal of over¬ 
hanging branches (n), the demolition of a wall constructed by the 
defendant on land belonging to the plaintiff (o). An injunction will 
not be granted directing a person to do repairs, the reason being 
that the Court will not superintend works of building or of repair (p ); 
but the Court may order the execution of specific work required for 
the remedy of a nuisance or the like (q). The Rangoon High Court 
refused to grant a mandatory injunction, at the suit of the owner of 
the land on which a tomb of the ex-King of Delhi was lawfully 
situated, to compel a member of the family who had erected a kind 
of shrine over the tomb to remove it (r). 

May be granted although act completed.—There is no rule which 
prevents the Court from granting a mandatory injunction where the 
injury sought to be restrained has been completed before the action is 
commenced. A mandatory injunction may be granted even after the 
injury has been completed, provided the plaintiff has not lost his right 
to relief by delay or acquiescence (s). As regards mandatory injunc¬ 
tions after the act sought to be restrained has been completed, a distinc¬ 
tion is drawn between cases of trespass (e.g. , laying pipes in the plaintiff’s 
Land) on the one hand and cases of ancient lights on the other. In 
cases of trespass, the fact that the damage suffered by the plaintiff is 
small is immaterial. In cases of ancient lights the quantum of damage 
to the plaintiff, as compared with the quantum of loss to the defendant, 

(?») (1904) 31 Cal. 944, supra, 1928 Rang. 268, chiefly becAiiso definite 

{n) Vishnu Jaganmth V, Vasudeo Bag- substantial damage to the plaintiff did 
huyioth (1919) 43 Boin. 104 ; 47 I. C. 029. not appear. 

(o) Abdnl Ilossain v. Ram Charan Ixiw («) Smith v. Smith (1875) L. R. 20 Eq. 
(1911) 38 Cal. 687 ; 12 I. C. 459. This 500 [ancient lights]; Durell v. Pritchard 
appears to have been overlooked in Ewin (1865) L. R. 1 Ch. 244 [ancient lights]; 
Shank IFa v. U Po Nyun, 5 Rang. 404; Lady Stanley of Alderhyv. Earl of Shretos- 
1041. C. 139 ; A. I. R. 1927 Rang. 257. twry (1875) L. R. 19 Eq. 616 [ancient 
{p) Attorney-General v. Staffordshire lights]; v,//ornscy (1886) 33 

County Council [1905] 1 Ch. 336, 342. Ch. D. 471 ; Krehl v. Burrell (1877) 7 Ch. 

(?) Kennard v. Cory Bros, [1922] 2 Ch. D. 551 (1879) 11 Ch. D. 146 [obstrucUon 
1, C. A. to right of way]; Jamnadas v. .4n?inrom 

(r) Dau'son v. Rounac Zamani Begum, (1878) 2 Bom. 133, 137-139. 

6 Rang. 450; 112 T. C. 431 ; A, T. R. 
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IS a material consideration (t). Where there is a covenant not to build, S. R. A. 

and there is a breach of the covenant, the covenantee is entitled to an 

injunction without the necessity of showing damage (u), the excuse of 

ignorance being clearly not available. Generally in cases of this class 

it is material whether the defendant's encroachment was or was not 
wilful (ij). 

Delay and acquiescence. —Delay and acquiescence may deiirive a 
plaintiff of his right to relief by way of mandatory injunction ( 20 ). “ If a 
party having a right stands by and sees another dealing with the pro¬ 
perty in a manner inconsistent with that right, and makes no objection 
while the act is in progress, he cannot afterwards complain. That is the 
proper sense of the word acquiescence ” (a;). Mere omission to take any 
legal proceedings for a time is not in itself an encouragement to the 
defendant amounting to an equitable bar to relief (?/). The result of 
authorities on the subject is that where a person had a legal right, it 
could be destroyed by his acquiescence, that is, if he stood by and 
allowed his neighbours to incur expenditure in doing Avhat he knew 
would injure his property. One point for consideration, however, has 
always been whether the man who did the act knew that he would do 
the injury (z). If he did know, and must have known, that he was going 
to do a wrong, it deprives him of one ground of defence (a). It is also 
to be remembered, where acquiescence is alleged, that where a man has 
a right to do a thing, and appears to be doing what he has a right to 
do, you must not assume that he is going to use his right for an unlawful 


(0 Ooodson y. Richardson (1874) L. R. 9 
Ch. 221, 224, 225 [trespass]; Marriott v. 
East Grinstead Gas db Water Co. [1909] 1 
Ch. 70, 79 [trespass]; Smith v. Smith 
(1875) L, R. 20 Eq. 500, 505 [ancient 
lights]; Senior y. Pawson (1866) L. R. 
3 Eq. 330, 336 [ancient lights]. 

{u) Lord Manners v. Johnson (1875) 
1 Ch. D. 673 [covenant not to erect 
building]. Sharp v. Harrison [1922] 1 
Ch. 502, seems to disregard this and other 
like authorities. 

(d) Lalji V. Vishvanath, 31 B. L. R. 
126 ; 116 I. C. 234 ; A. I. R. 1929 Bom. 
137. 

{w) Smith V. Smith (1876) L. R. 20 Eq. 


500, 503 [ancient lights]; Jamnadas v. 
Atmaram (1878) 2 Bom. 133, 137-139 
[ancient lights] ; Haji Ahdnl AUaraJchai 
V. Haji Abdul Bacha (1882) 6 Bom. 5, 7. 

(.r) Duke of Leeds v, Earl of Amherst 
(1846) 2 Ph. 117, 123 ; 78 R. R. 47, 51 
[equitable waste] ; Abdul Hossahi v. Ram 
Charan Law (1911) 38 Cal. 687, 692-693 
[trespass]. 

(y) Hogg v. Scott (1874) L. R. 18 Eq. 
444, 454 [copyright]; Jamnadas v. 
Atmaram (1878) 2 Bom. 133, 137-139. 

( 2 ) Smith V. Smith (1875) L. R. 20 
Eq. 500, 503. 

{a) 75., p. 503. 
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purpose {h). See also notes to s. 22 under the head “ Delay,” p. 797, 
above. 


Mandatory injunction against co-sharers and tenants. —See notes to 
s. 54 under the head “ Right to or enjoyment of property,” sub-head 
“ Co-sharers, landlord and tenant, etc.,” p. 877, above. 


lujunctioii when 
refused. 


56. An injunction cannot be granted— 

(a) to stay a judicial proceeding pending 
at the institution of the suit in which the in¬ 
junction is sought, unless restraint is neces¬ 
sary to prevent a multiplicity of proceedings; 

(b) to stay proceedings in a Court not subordinate 
to that from which the injunction is sought; 

(c) to restrain persons from applying to any legis¬ 

lative body; 

(/(d) to interfere with the public duties of any depart¬ 
ment of the Government of India or the Local 
Government, or Avith the sovereign acts of a 
Foreign Government; 

(e) to stay proceedings in any criminal matter; 

(f) to prevent the breach of a contract, the per¬ 

formance of which would not be specifically 
enforced ; 

(g) to prevent, on the ground of nuisance, an act 
of which it is not reasonably clear that it will be 
a nuisance ; 

(h) to prevent a continuing breach in which the 
applicant has acquiesced; 

(i) when equally efficacious relief can certainly be 

obtained by any other usual mode of pro¬ 
ceeding, except in case of breach of trust (c); 

(j) when the conduct of the applicant or his agents 


lb) Aliomei/-General v. Leeds Corpora- 6 Lah. 384; S. C. nom. Laccha Mai y. 
hon (1870) L. R. 5 Ch. 683,694 [nuisance]. H. N., 87 I. C. 994 ; A. I. R. 1926 Lah. 
(c) Sardari Mol v. Hirde Nath (1926) 469. 
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has been such as to disentitle him to the assist¬ 
ance of the Court; 

(k) where the applicant has no personal interest in 
the matter. 


iiiusiraiioyis. 

narfip! t' “j^ction to restrain his partner, B., from receiving tlie 

f. effects. It appears that A. had improperly possessed 

(b) A. manufactures and sells crucibles, designating them as “ patent 

Sr^ 1° patentef n 

pirates the designation. A. cannot obtain an injunction to restrain the piracy. 

H " Mexican Balm,” stating that it m com¬ 

pounded of divers rare essences, and has sovereign medicinal qualities. B 

coi^ences to sell a similar article to which he gives a name and description 
such as to lead people into the belief that they are buying A.’s Mexican 
Balm. A sues B. for an injunction to restrain the sale. B. shows that A.’s 
Mexican Balm consists of nothing but scented hog’s lard. A.’s use of his 
description is not an honest one, and he cannot obtain an injunction. 

[See Perry v. TruefiU (1842) 6 Beav. 66 ; 63 R. R. 11; the facts as stated 
Here are stronger against the plaintiff (d).] 


S. R, A. 

S. 56. 


Scope of the section. —This section gives a list of cases in which a 
perpetual injunction cannot be granted. It must, however, be remem¬ 
bered that the jurisdiction to grant injunctions is discretionary, and 
an injunction, therefore, may be refused even if the case be one not 
covered by the present section. 

Clause (b): Stay of proceedings.— It is laid down in clause (b) that 
no injunction to stay proceedings can be granted unless the Court in 
which the proceedings are to be stayed is subordinate to that in which 
the injunction is sought. In a case which arose before the passing of 
the present Act it was held by a Fxill Bench of the Calcutta High Court 
that an injunction may be issued against a deeree-holdeT to restrain him 
from executing a decree, though the Court granting the injimction and 
the Court passing the decree are Courts of co-ordinate jurisdiction. 
Such an order, it was said, is only binding on the decree-holder per- 

China, whereas in fact it was a mixture 
of teas purchased in England. Injunc¬ 
tion refused with liberty to bring an 
action at law (the Court of Chancery then 
and for many years later could not award 
damages, as explained above in the 
Introduction to the Speciffc Belief Act). 


{d) One might think Pidding v. How 
(1837) 8 Sim. 477; 42 R. R. 231, would 
have furnished an illustration making 
the point more clear and better suited 
for exportation to India. There the 
plaintiff had represented the blend of tea 
for which he claimed an exclusive trade 
name as being specially imported from 
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S. 56. 


sonally (e). See Mulla’s Code of Civil Procedure, notes to 0. 39, r. 1, 

“ Powers of High Court to stay the hearing of a suit.” 

In a Madras case the question arose whether an injunction to 
restrain a decree-holder from executing his decree was an injunction 
“ to stay proceedings ” within the meaning of this clause. It was held 
that it was not, the reason given being that as no application had yet 
been made for execution, and as none could be made so long as the 
injunction was in force, there was no pending proceeding that was 
stayed by the injunction (/). But this view has been dissented from 
by the High Court of Calcutta (jf), and it is not in accord with later 
Madras decisions (h). There does not seem to be any good reason why 
the expression proceedings ” in this clause should be confined to 
proceedings pending in a Court, and why it should not apply to pro¬ 
ceedings intended or threatened to be taken by a party. Contrast 
cl. (3) of the section. 

The rule laid down in cl. (b) does not apply to temporary injimc- 
tions which are governed by 0. 39 of the Code of Civil Procedure (i). 

Clause (f): Injunction to prevent breach of contract. —See notes to 
s. 54 luider the head ‘‘Injunction to prevent breach of contract,” 
p. 875, above. 

Clause (g): Nuisance.— See notes to s. 54 under the head “ Right 
to, or enjoyment of, property,” sub-head “ Nuisance,” p. 878, above. 


Clause (h): Acquiescence. —See notes to s. 22 under the head 
“ Delay,” p. 797, above, and notes to s. 55 under the head “ Delay 
and acquiescence, p. 883, above.” 

Clause (i): Equally efficacious relief. —An injunction will not be 
granted to restrain an arbitration proceeding on the ground that the 
plaintiS did not agree to the reference (j). 

Clause (j): Plaintiff’s conduct. —An injunction cannot be granted 
where the plaintiff’s conduct is such as to disentitle him to that relief (fc). 
The illustrations to the section relate to this clause. 


(e) Dhuronidhur v. Agra Bank (1880) 
5 Cal. 86, on review from (1879) 4 Cal. 
380, 396. 

(/) Appu V. Ranian (1891) 14 Mad. 
425, 429-430. 

{g) Karnadhar v, Hariprasad (1910) 37 
Cal. 731, 734; 61. C. 444. 

(/i) ra»A*a/€v?a v, Rama^ami (1892) 15 


Mad. 338, 341-342 ; S^nrayar v. Shan- 
mugam (1892) 21 Mad. 353. 

(*) ^wiVDhMih V. Adm.-Otn, of Bengal 

(1896) 23 ad. 351. 

(j) Bam Kissen Joydoyal v. Poorun 

Mall (1920) 47 Cal. 733; 66 I. C. 671. 

(k) Seeni Cheliiar v. jSanMrtwiMa» 
(1807) 20 Mad. 68, 67. 
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Clause (k): Personal interest.— Every taxpayer is directly 
interested in the proper application of municipal funds. Any taxpayer 

may therefore sue the municipality for an injunction restraining the 
municipality from misapplying its funds (1). 

57, Notwithstanding section 56 , clause (f), where a 

Injunction to Comprises an affirmative agreement 

perform negative to do a Certain act, coupled with a negative 

agreement. o 

agTeement, express or implied, not to do a 
certain act, the circumstance that the Court is unable 
to compel specific performance of the affirmative agree¬ 
ment shall not preclude it from granting an injunction 
to perform the negative agreement: provided that the 
applicant has not failed to perform the contract so far as it 
is binding on him. 

Illustrations. 

(a) A. contracts to sell to B. for Rs. 1,000 the good-will of a certain 
business unconnected with business premises, and further agrees not to 
carry on that business in Calcutta. B. pays A, the Rs. 1,000, but A. carries 
on the business in Calcutta. The Court cannot compel A. to send his customers 
to B., but B. may obtain an injunction restraining A. from carrying on the 
business in Calcutta. 

(b) A. contracts to sell to B. the good-will of a business. A. then sets 
up a similar business close by B.’s shop, and solicits his old customers to deal 
with him. This is contrary to his implied contract, and B. may obtain an 
injunction to restrain A. from soliciting the customers, and from doing any 
act whereby their good-will may be withdrawn from B. 

(c) A. contracts with B. to sing for twelve months at B.’s theatre and 
not to sing in public elsewhere. B. cannot obtain specific performance of the 
contract to sing, but he is entitled to an injunction restraining A. from 
singing at any other place of public entertainment. 

[Lumley v. WagTier (1852) 1 D. M. & G. 604; 91 R . R. 193.] 

(d) B. contracts with A. that he will serve him faithfully for twelve 
months as a clerk. A. is not entitled to a decree for specific performance 
of this contract. But he is entitled to an injunction restraining B. from 
serving a rival house as clerk. 

[Recent English authorities have distinctly refused to go so far; an 
affirmative agreement does not of itself imply for this purpose a negative 
agreement to do nothing inconsistent with it: Whitwood Chemical Co. v. 
Hardman [1891] 2 Ch. 416, 426, 432. Whether an express agreement is 
affirmative or negative is a matter of substance and not of verbal foim . 
Metropolitan Electric Supply Co. v. Cinder [1901] 2 Ch. 799 ; but there must 
be a distinct negative stipulation : Mortimer v. Beckett [1920] 1 Ch. 571. 

We do not see how H. Bubenstein d- Co. v. Gailloud (1930) 122 I. C. 231, 
can be reconciled with the present illustration.] 


887 


S. R. A. 
Ss. 56, 57 


(/) Vaman v. Municipality of Sholapur (1898) 22 Bom. 646. 
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Injunction to perfonn negative agreement.—It is provided by 
s. 54 that in granting an injunction to prevent the breach of a contract 
the Court is to be guided by the rules contained in Chapter II relating 
to specific performance. By s. 56, cl. (f), it is enacted, that an injunc¬ 
tion cannot be granted to prevent the breach of a contract the perform¬ 
ance of which would not be specifically enforced. The present section 
provides that notwithstanding s. 56, cl. (f), where a contract comprises 
an affirmative agreement to do a certain act, coupled with a negative 
agreement, express or implied, not to do a certain act, the circumstance 
that the Court is unable to compel specific performance of the affirma¬ 
tive agreement shall not preclude it from granting an injunction to 
perform the negative agreement. Thus the contract in ills, (c) and (d) 
is one of personal service, and therefore not capable by s. 21, cl. (b), 
of specific performance, yet the Court may by an injunction restrain 
the singer from singing at any other place of public entertainment and 
the clerk from serving a rival house. Similarly, where A. agrees to sell 
B. all the mica produced from his mines during a specified period and 
not to sell it to any other person, though the Court cannot compel A, to 
sell the mica to B. [s. 21, cl. (a) ], it may restrain A. by an injimction 
from selling the mica to any other person (m). On the same principle 
if A. agrees to serve B. for a period exceeding three years, and not to 
serve any other person during that period, though B. cannot obtain 
specific performance of the contract [s. 21, cl. (g) ], he may obtain an 
injunction restraining B. from serving elsewhere («). But the Court is 
not bound to grant the injunction. The granting of an injunction 
under this section is discretionary. Thus where the defendant agreed 
to serve the plaintifi as a cutter for a period of ten years, and not to 
serve as a cutter elsewhere during that period, the Court refused to 
restrain the defendant by an injunction from serving as a cutter else¬ 
where, it being proved that the circumstances under which the contract 

(Hi) SubbaNaiduy.HajiBad^ha Sahib 14 Mad. 18; Rwnj lO Co. v. McDonald 
(1903) 26 Mad. 168. ( 19 Q 9 ) 39 

(«) Madras Railway Co. v. Rust (1891) 


( 0 ) A. contracts with B. that, in consideration of Rs. 1,000 to be paid 
to him by B. on a day fixed, he will not set up a certain business within a 
specified distance. B. fails to pay the money. A. cannot be restrained from 
carrying on the business within the specified distance. [But s. 27 of the 
Contract Act seems to make the agreement wholly void.] 
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was entered into were such as to give the plaintifi an unfair advantage 
over the defendant within the meaning of branch I of s. 22 (o). 

III. (c) is a reproduction of the decision in Lwnley v. Wagner (p). 
But it does not follow therefore that the operation of the section is 
confined to cases like Lumley v. Wagner, that is, cases of contracts 
which are dependent on the personal qualifications or volition of the 
parties referred to in s. 21, cl. (b). This is borne out by the wide 
language of the section and by the other illustrations to the section (q). 


Negative agreement may be implied. —The negative agreement need 
not be express, as in Lumley v. Wagner (j>). It may be implied, as in 
ills, (b) and (d). III. (d) shows that it may be implied even in the case 
of a contract of personal service, which, indeed, has the effect of 
enforcing indirectly a contract of personal service. Where the defen¬ 
dant agreed diligently and to the best of his ability to devote himself 
to the duties incumbent on him as a draftsman and general assistant 


to the plaintiffs for a period of five years, it was held that though there 
was no negative condition in terms in the contract, a negative covenant 
could properly be implied under this section and ill. (d), and the 
defendant was restrained by an injunction from serving any other 
person during that period (r). See notes to s. 27 of the Contract Act 
imder the head Restraint during term of service,” p. 212, above. 
These provisions of the Act go beyond the EngHsh law as now under¬ 
stood. See above on pp. 868-870, and note following ill. (d) to this 
section. 


S. R. A. 
S. 57. 


Proviso to the section.— A plaintiff who has failed to perform his 
part of the contract is not entitled to the benefit of this section ( 5 ); 
see ill. (e). 


Liquidation of damages not a bar to an injunction under this section. 

—It is provided by s. 20 that a contract may be specifically enforced, 
though a smn be named in it as the amount to be paid in case of its 


( 0 ) Callianji v. Narsi (1895) 19 Bom. 
764, affg. (1894) 18 Bom. 702. 

{p) (1852) 1 D. M. G. 604; 91 R. R. 
93. 

(g) Subba Naidu v. Haji BadsHa Sahib 
(1903) 26 Mad. 168, 171-173. 

(f) Bum de Co. V. McDonald (1909) 


36 Cal. 354. See also Ckarlesworth v. 
MacDonald (1898) 23 Bom. 103, a case 
from Zanzibar, where the Specific Relief 
Act is not in force. 

(5) Subba Naidu v. Haji Badsha Sahib 
(1903) 26 Mad, 168, 173. 
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S. 57. 


breach, and the party in default is willing to pay the same. The same 
principle applies to injunctions (/). 


SCHEDULE. 

Enactment Repealed. 

Repealed by Act XII oM891. 

(0 Moflras RaiUcay Co. v. Rust (1891) 14 Mad. 18, 22. 
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References io Specific Relief Act are in thick black type. 

ACCEPTANCE, 

absolute and unqualified, must be, 40. 

after revocation, arriving, 40. 

apparent, 54, 58. 

by acting on offer, 57-58. 

by estoppel, 51-52. 

by performance of coiiditions, 55. 

by post, 37, 38, 54, n. 

by receipt of consideration, 55, 61. 

cannot be assumed, 55. 

communication of, 58. 

condition precedent to, 48. 

conditional, 49-54. 

letter of, misdirection of, 39. 

manner or mode of, 54. 

must be by person to whom offer is made, 88. 
must be within reasonable time, 45, 47. 
of proposal, 15, 30, 33. 
of reward for information, 44, 56. 
of tender, contract by, 43, 44. 
presumption of, 55. 
revocation of, 40, 41 seq. 
revocation arriving before, 40. 
transmission of, by post, 36-40. 

ACCOUNT CURRENT, appropriation of payments in case of, 346. 

ACCOUNTS, 
agent’s, 604. 
partnership, 725, 729. 

ACQUIESCENCE, as bar to relief on ground of undue influence, 113, 114. 

And see Holding Out. 

.ACT OF STATE, ratification of, ousts jurisdiction of Courts, 583. 

ACTION cannot be brought upon mutual dealings by and against firms with common 

partner, 726. 

ADMINISTRATION BOND, 

liability of sureties under, not dependent on validity of grant, 472. 
not void though grant obtained by fraud, 137. 

ADOPTION, 

agreement to give annual allowance in consideration of, 159. 
under coercion, void, 94. 
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ADVERTISEMENT, 
contract by, 67-58. 
for tenders, effect of, 57. 
of price, whether an offer, 14, 15. 

AGENT. See Pkinoipal and Agent. 

AGREEMENT, 

alteration of, unauthorised, 353 seq. 

ambiguous : avoidance for uncertainty, 84, 228, 22;*. 

amounting to trading with enemy, 167. 

by client to remunerate his pleader's clerk, 185. 

collateral to wagering contract, 240. 

consideration for, unlawful, 144 seqy 164:-167 seq, 184. 

contingent on impossible events, void, 259. 

defined, 13. 

distinguished from contract, 32. 
entire or divisible agreements, 186-190. 

for promotion of litigation in which one has no personal interest, 175 seq. 
for stifling prosecution, 169. 
fraudulent, 148. 

in restraint of legal proceedings, 220-228. 
in restraint of marriage, 209. 
in restraint of trade, 209 seq, 

independent promises to perform lawful and unlawful nct.s, 340. 

interfering with Courts of justice, 179-180. 

not to bid against one another at auction sale, 185 

public policy, against, 148, 149, 167. 

tending to create interest against duty, 183. 

tending to create monopoly, 185. 

to assign or sublet excise licence, 152, 153. 

distinguished from agreement to sublet public contract, 1;>4. 
to do impossible act, 326, 327. 

to procure marriages for reward, 180. 

to traffic in sale of public offices, 184. 

void, 13, 144, 156, 186, 209, 340 seq. 

advantage received under, must be restored, 371, 
contingent on impossible events, 259. 
distinguished from illegal, 156. 
liability of promisor on quasi-contract, 398, n. 

made abroad, not enforceable, though valid by /ej loci, 219. 
when party disables himself from suing, 375. 
where consideration in part unla^vful, 186, 187. 
voidable, joint Hindu family property, sale of, 371. 
when a contract, 64. 

ALIEN ENEMIES, contract with, 167, 335 . 

ALTERATION of contract, 361 . 

of documents, 363 seq. 

AMBIGUITY, agreements void for, 228-229. 
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AXNL ITV, receipt of. out of proUt., does not constitute partnership, «8J. 

appropriation of payment, 

appheatwn at discretion of creditor where no direction from debtor, 313. 
application where neither party appropriates, 346. 


appropriation as between principal and interest, 345. 
evidence of special intention of debtor, 344. 
instructions of debtor must be observed, 341. 
section applies only where several distinct debts, 342. 


ARBITRATION. 


conditions for reference to, not prohibited, as being in restraint of legal proceed¬ 
ings, 220, 222. 

contract to refer to, how far specifically enforced, 792. 
partner cannot bind firm by submission to, 698. 
remedies for breach of agreement to refer, 228. 

ASSIGNMENT, 

by operation of law (insolvency), 267, 268. 
of contract, 263. 

of debts and actionable claims, 353. 
novation, 347. 

with intent to defeat creditors, 163 
ATTORNEY. See Solicitor. 

AUCTION, 

auctioneer, agent of vendor, 42. 

authority to sign contract on behalf of both buyer and seller, 570, 574. 

but he cannot delegate his authority, 570, 674, 575. 
to take bill of exchange for deposit, 570. 
to take cheque, 570. 
caimot rescind contract of sale, 570. 
or warrant goods sold, 570. 

does not contract with intending bidders that goods shall be offered for sale, 
67. 


no implied authority to sell by private contract, 670. 

not liable for accepting bid below given price, where sale without reserve, 598. 
bid, acceptance of, Jadcha-pvcca, 42. 
withdrawal of, 42. 

effect of advertising sale as without reserve, 56. 

goods of third party in hands of auctioneer privileged from distress, 664. 
misdescription of parcels in sale under Court, relief against, 402. 
statements by auctioneer in sales b^'' Court, reliance on, 130, n. 

AWARDS, 

may be specifically enforced, 822. 

suit to enforce terms of, whether suit for specific performance, 823. 
within what time such a suit must be brought, 823. 


BAILMENT, 

agent for pajnnent is not a bailee, 512, 513. 
a technical term of the common law, 611. 
care required by bailee, standard of, 616» 624. 
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BAILMENT— continue<J. 

carrier, common law liability of, whether affected by Contract Act, olb, 517. 
common law rule as to, 512, 517, 543. 

death of bailor or bailee terminates gratuitous bailment, 531. 

definition of, 510; 517 se-j. 

delivery to bailee. 513. 

deposit of money with banker is not, 513. 

distinguished from sale or exchange, 512. 

duty to disclose faults in goods bailed, 514. 

estoppel of bailee. 533. 

expenses of gratuitous bailee, liability of bailor for. 520. 
finder of goods, right to reward, 535. 

right to sell, 535, 530. 

for liire : article not fit for intended purpose, 514, 530. 

gratuitous lender, not liable for secret defects in thing lent, 515. 

gratuitous standard of care required by, 510. 

gratuitous, terminated by death of bailor or bailee, 531. 

guest at inn, position of, analogous to bailee, 520. 

liability of bailee for making unauthorised use of goods bailed, 52fi. 

liability of bailee for negligence of servants, 524. 

lialfiiity of bailor for latent defects, 514. 

lien, bailee for reward cannot transfer, to sub contractor without bailoi's authority, 
537. 

general, of bankers, 537, 538. 

of factors, 537, 530-541. 
of policy brokei*s, 537. 
of solicitors, 537, 541. 
of wharfingei-s, 537, 541. 
particular, of bailee, 530. 
mixture with bailee’s own goods, effect of, 527. 

negligence, bailee cannot contract himself out of liability for, 524. 
pledges, of, 543. 

profit from goods bailed, right of bailor to, in absence of special agreement, 532. 
responsibility of bailor to bailee, 532. 
return of goods bailed, 530. 
lent gratuitously, 529. 

no bailment unless goods to be returned or accounted for, 512. 
return to bailor without title, 533, 
return to one joint owner, 532. 

Homan law. rule of. as to duty of bailor. 514. 515, 

mixture with bailee's own goods, 52S. 
servant, bailee s liability for negligence of, 524. 
suits by bailees or bailors against wrongdoer, 55!>. 
termination of, by wrongful use of goods by bailee, 525. 

by death, 531. 
third parties, rights of, 534. 

wrongdoer, suit against, for injury to goods bailed. 55fi. 
apportionment of relief obtained, 557. 
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bankkk, 

general lien of, on cuytomer’s securities, 637, 538. 

does not extend to securities deposited for safe custody, 538. 
o^^erdrafts, notice of increase in rate of interest on, 61. 

BANK NOTE, alteration of number, material, 354, w. 

BANKRUPTCY, 

administration of partnership, assets in, 717-719. 

of promisor, does not amount to refusal to perform contract, 291. 
principal s discharge in, does not discharge surety, 487. 

See Insolvency. 

BARRISTER, 

authority to compromise suit, 567, 568. 
compromise arranged through mistake of, 136. 

BENAIVII TRANSACTION, suit by beneficiary, 24. 

BET. See Wager. 

BILL OF EXCHANGE, 

alteration of, material, effect of, 355, 359, 360. 

company directors, innocent misrepresentation as to authority to draw, 124, 130. 
consideration presumed, 197. 

indorser, discharge of, where remedy against prior party impaired, 496. 

indorser of, primarily liable as principal on bill, 498. 

notice of dishonour, what is reasonable time for, 308. 

partner in trading firm, authority to draw in usual course of business, 698. 

authority to settle partnership affairs on dissolution does not autliorise 
acceptance of bill in firm name, 561. 

presentment for acceptance or payment, what is reasonable time for, 308. 
signature by agent, 644. 

signature of blank paper, implied authority to holder, 87. 

And see Negotiable Instrument ; PRomssoRY Note. 

BOND, 

alteration of, after execution, 355. 
by ward, 159. 

for performance of public duty, stipulated penalty, 459. 

surety bond under C.P.C., s. 55 (4): discretion of Court as to enforcement. 491. 
BOOK, author receiving royalty not a partner with publisher, 672. 

BOOKSELLER’S CATALOGUE, offers in, 57. 

BREACH OF CONTRACT, 

“ anticipatory breach,” 287. 
consequences of, 405 seq. 
contract for purchase of land, 426. 
measure of damages for, 405 seq. 

stipulated penalties : bond for performance of public duty, 459. 

BROKER, 

authority of, 569. 

cannot recover commission in respect of wagering agreement, 240, 241. 
no power to delegate authority, 569. 

And see Principal and Agent ; Policy Broker. 
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BURDEN OE PROOF. See Evibenck. 

CANCELLATION OF INSTRUMENTS, 

conditional on party seeking cancellation and making compensation, 839 . 
effect of, on registration, 834 , 837 . 
partial, when ordered, 838 . 

to obtain, reasonable apprehension of serious injur}’ must be proved, 835 . 
when may be ordered, 834 , 835 . 
where minors concerned, 838 . 
who may claim, 834 . 

within what time must suit for, ho brought, 837 , 838 . 

CAPACITY, 

to contract, 65 scq. 

follows law of domicil at time contract made, 12. 

except as to contracts affecting immovable property. 12. 

And see Drunkenness ; Lunatic ; Married Woman ; Minor. 

CARRIER, 

carriage of passenger, notice of special conditions on ticket, 34. 
common law liability of, whether a usage of trade,” 10. 

whether alTectcd by Contract Act, 516. 
negligence of burden of proof, 521, 522. 
railway company, delivery to, what amounts to, 513, 514. 

liability of, for loss of goods subject to provisions of Act, 519. 
payment of unauthorised surcharge, 141, u. 

‘ CATCHING BARGAINS,” rule of equity as to. 109. 

CHAMPERTY, 

agreement solicitor u ith client, making remuneration dependent on result of 
case, void, 179. 

agreement to supply funds to carry on suit in consideration of share of property 
not void for, 175. 

to avoid agreement, it must be against public policy, 175. 
case law on the subject, 173-179. 

English rules against, do not apply to India, 174, 175. 
purchase of subject matter of suit, not unlawful, 176. 

sale at undervalue of property already given to another is not champertous, 176. 
what is, 173. 

(TIARITY, promise of subscription to, 19. 

CHARTEUPARTY, 

misrepresentation in, as to tonnage of ship, 124. 
rectification of, on ground of mistuko, 139. 

CHATTELS, restitution of, 756 , 757 . 

decree for restitut ion how executed, 757 . 

CHEQUE, 

alteration, effect of, 360. 

auctioneer may take in payment of deposit, 570. 

given in satisfaction of smaller amount: cashing docs not operate as discharge in 
full, 364, n. 
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CHEQUE— coniinut'l, 

obliteration of crossing : protection of persons paying in good faith, 300. 
payment by, at request of creditor, 312. 
tender of, 276. 

CHIT FUND PLAN, 

not a lottery, 252. 

C. I. F. CONTRACT. See, Sale op Goods. 

COERCION, 

adoption under, void, 94. 

agreement entered into under fear of criminal proceedings, 93. 
consent excluded by, 91, 125, 126. 
defined, 92. 403. 

fear, act done under influence of, 102. 

inadequate consideration as evidence of, 108, 191, 207. 

marriage void for, in England, 91. 

payment under, 386, 387. 

when an offence, 93. 

COHABITATION, past, as consideration, 165, 166, 201, 202. 

CO-HEIRS, suit against: joinder of parties, 300. 

CO-TENANTS, application of s. 43 to, 300. 

COLLATERAL AGREEMENTS (to void contracts), efficacy of, 240. 

“ COaiMANDITE ” partnership, 679. 

COMMISSION, agent’s. Ste, PniifcrpAL and Agent. 

COMMON LAW, 

agency, consideration not necessary to create, 560. 
agreements in restraint of legal proceedings, 222, 223. 
bailees, general liability of, 517. 
bailment, as to, 512, 517, 543. 
champerty and maintenance, 173. 
common carrier, liability of, 9, 517. 
compensation for non-gratuitous act, 393. 
compounding felony, agreements for, void at, 169. 
consideration, as to, 31, 165, 191, n. 

adequacy of, 207. 
contracts prohibited by, 149, 150. 

Courts, Specific Relief how far administered in, 738 , 739 . 
delivery and acceptance of goods, 308, 310. 
dispensation with performance, 361. 
duress in, 92. 

estoppel of bailee from denying bailor’s title, 533. 
finder of goods, position of, 535. 
foreign law, proof of, 141, 142. 
formal contracts in, 191, w., 198, «. 
impossibility of performance by act of party, 318. 

impossibility of performance by destruction of subject-matter of contract, 328. 
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COMMON LAW— 

innkeeper, liability of, at, 520. 

interest not payable except by express agreement or trade usage, 431. 

introduction of, into India, 2. 

liability of bailor for latent defects, 514. 515. 

limitation of action to set aside contract, 368. 

marriage brocage contracts void by, 180. 

minor partner, position of, C87. 

minors’ contracts at, 65-78. 

misrepresentation, 125. 

mistake of law, relief for, 140. 

mistake, rccovei’y back of money paid under, 401. 

moral predominance of, in foreign jurisdictions, G, n. 

mutual discharge of obligation on contract, 361. 

offer and acceptance, as to, 37-40. 

past cohabitation, no consideration in, 166, 201, 202. 

supposed exceptions to rule, 202. 
payment, place of, 308. 
performance of contract, place for, 308. 
pleading, rules of, 317. 

posse.ssion, attributed to person in control on his own account, 748, 749. 

promise by married man to marry another on his wife's death, void, 165. 

promise not necessarily communicated in, 15. 

public office, sale of, void by, 184. 

public policy, as to, 167. 

relation to native law of contract, 3. 

rescission of contract, lapse of time no bar to, 368. 

restraint of trade, agreements in, common law presumption as to, 215, 

provisions of I. C. A. ns to, in advance of, 216. 
third party cannot sue on contract by, 20. 
time for performance of contract, 308. 
trade names, use of. 675. 
trespass to goods, action by bailor for, 556. 
undue influence in, 97 seq, 

COMMUNICATION, 

intention to communicate not equivalent to, 34. 

of acceptance, 58, 59. 

of proposal, 33 seq, 

of special conditions, 34. 

when complete, 36 scq. 

COMPANIES, not within partnership clauses of Act, 730. 

COMP.VNY, 

contract with promoters of a, 802. 

directors, innocent misrepresentation as to avithority to draw bills, 124, 130. 
error ns to identity of, 90. 

forfeiture of shares for unpaid calls : discharge of guarantor of calls, 482. 
not bound by false certificate of shares issued by secretary, 662, 
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COMPANY— continued. 

order to register applicant’s name as shareholder cannot be made under s 45 of 

S.H.A., 865. 

prospectus, incorporation of. in life policy, 35. 
speciBc performance by and against. 801, 802. 814. 

COMPENSATION, 

for misdescription on sales of land, 128-129. 
general principles as to, 767, 768. 

power of Court to award, in certain cases of specific performance, 782, 783. 
specific performance may be decreed with, 769. 
when not admissible, 768. 

And see Damages. 

COMPROMISE. 

of claim, 29, 192, 193. 
of criminal proceedings, 169-173. 

of disputed title not affected by later decision on title, 136, n, 
of suit; agreement under mistake as to subject-matter, 136. 

implied authority of counsel or solicitor to effect, 567-568. 
of suit impeaching will, 162. 
offence against foreign law. 169, 170. 

CONCEALMENT, 

guarantee obtained by, invalid, 502. 

what is a “ material circumstance,” 504. 
of fact, when material, 131. 

evidence of materiality of, 131, 132. 
title, defective, agreement that vendor not liable for, 117, n. 

CONDITION, 

acceptance, conditional, 48. 

against subletting of contract, breach of, 153. 

concurrent, 313. 

condition precedent, 255, 256, 313. 
condition subsequent, 255, 256. 
special, communication of, 34. 

indorsement of, on tickets, 34, 35. 
inability to read no excuse, 34, n. 
tenders for public service, 42. 

“ CONDITION PRECEDENT ” to acceptance. 48. 

CONFLICT OF LAWS, 

agreement in restraint of trade made abroad, valid by lex loci, not enforceable in 
India, 219. 

domicil, capacity to contract governed by law of, 12, 65. 

CONSENT, 

ambiguity in expression of, 84. 
apparent, given under mistake, 84, 85. 
coercion, excludes, 92, 125, 126, 
definition of, 81, 91, 
estoppel and, 87. 
free, what is, 91. 

57—2 
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CONSENT— continued, 

obtained by fraud, 91, 114, 125. 
statutory, law governing validity of, 40. 

CONSIDERATION, 

absence of, generally avoids agreement, 190 seq. 
act must bo at desire of promisor, 17. 
adequacy of, 108, 192, 207, 208. 
agency may be ereated without, 560. 

agreement to extend time for performance, not necessary for, 361. 
apparent benefit to promisor, not material, 207, 468. 
apparent forbearance, 29. 
apparent, without legal value, 192. 

barred judgment debt, promise to pay does not require, 205. 

bill of exchange, presumption in case of, 197. 

common law of, 31, 165. 

compromise of claim as, 29, 192. 

defined, 13, 17. 

duty, legal, performance of, 165, 194-197. 
executed, 30. 
executory, 30. 

failure of, by default of plaintiff. 318, 319. 

failure of, on repudiation of unlawful agreement, recovery of money paid, 368 
369. 

forbearance to sue as, 27-31, 192-194. 
forbidden by law, 144, 149. 
good, 31. 

good, abandonment of groundless claim is not, 192, 193. 

gratuitous promises, 192. 

guarantee, for, 468. 

illegal, 144, 163, 164, 186-190. 

immoral, 164. 

inadequacy of, by itself no ground for refusing speoifio porformanco, 208, M 9 . 
inadequate, ns evidence of coercion. 108. 191, 207, 208. 

not of itself sufficient ground for rescission, 208. 
lawful and unlawful. 144 seq. 

mere motive is not good. 202. 

mutual promises, whether sufficient, 29, 191. 

natural love and affection. 190. 191. 198. 199, 

need not bo equal in value to promise exchanged, 192. 
not matter of form, 191. 

past, 25-27. 165, 166, 201, 202. 

past cohabitation as, 165. 166, 201, 202. 

presumption of, in case of negotiable instrument, i97. 
promise to pay statute-barred debt, 191. 

promise to perform existing duty is not good, 166, 194-197. 
promise to perform subsisting obligation to third person, 194-196. 
public policy, opposed to, unlaufful, 144. 148, 149, 167. 
receipt of, acceptance of proposal by, 66, 61. 
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CONSIDERATION— 

subsequent promise as, 25, 26. 

third party, consideration may proceei from, 19 seq. 

English law otherwise, 19. 20, 21. 
unJawduI, 144 seq., 164. 167 seq., 186. 

in part, makes whole agreement void, 186. 

otherwise where part of consideration merely not enforceable, 187. 
past cohabitation not, in English law, 201. 

“unreal,” 31, 192. 
valuable, 31, 32. 
voluntary services as, 200. 

CONSTRUCTIVE CONTRACTS, and contracts implied by law, 381-405. 
CONSTRUCTIVE FRAUD, what is, 123. 

CONTINGENT CONTRACT. See Contract. 

CONTRACT, 

agreement distinguished from, 32, 
agreement, when a, 13, 64. 
ambiguous, 228-231. 
apparent, 81. 
assignment of, 263. 

breach of, measures of damages for, 405 seq. 

“ anticipatory breach,” 287. 
contract for purchase of land, 426 seq. 

building works, specific performance of contract for not usually advisable, 
764. 

by advertisement, 57, 58. 
by correspondence, 37-40. 
by what law governed, 12. 

C. I. F. with commission agent, 625. 
capacity, 65 seq. 

coercion, consent procured by, 125, 126. 
condition against subletting, breach of, 154. 
conditional, 255-259. 
consideration for, 16 seq. 

unla^vful, 144 seq. 
contingent, 

definition of, 252. 
enforcement of, 257. 

execution dependent on specified event happening or not happening within 
fixed time, when void, 258. 
when enforceable, 258. 

impossible contingency : agreement void, 259. 
corporations, with, 375-378. 

death of party does not generally affect obligation to perform, 260, 261. 
deceit, contract not affected by, where no damage, 131. 
definition of, 13. 
discharge of, mutual, 361. 
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CONTRACT — continued. 
divisible, 186-190, 773. 

entire work, for, remuneration not recoverable unless work completed, 370. 
fraud, effect of, on, 125, 144, 148. 
implied, 62. 

impossible act, agreement for, void, 326. 

infant’s, 66-78. 

insanity as bar to, 78, 80. 

joint, liability is joint and several, 293, 294. 

enforcement of, 305. 
letter of credit is, when acted upon, 56. 
lunatic’s, 65, 78-80. 
marriage brocage, 180. 

misrepresentation, innocent, effect of, on, 119. 

mistake as to nature, party and subject-matter of, 85-91. 

in formation of, 82 seq. 
mistake of fact, 134 seq. 
morality, contrary to, 144, 148, 149. 
native law of, 2 seq. 

how far still in force, 7. 
necessaries, infant’s contract for, 77, 382. 
novation, 347-351. 
of agent, enforcement of, 628, 634. 

liability of principal for, 629, 630. 
of service, 289. 

performance of, unlawful, 144 seq. 

time, when of essence of contract, 323. 

undisclosed impediment to lawful performance, 147. 
personal, performance of, 291. 

enforcement of negative stipulation in, 212, 213. 

terminated by death of either party, 259, 260. 
whether assignable, 263 seq. 

with firm, whether atfected by death of partner, 292. 
promise,” meaning of, 13, 14. 

quasi-contracts, reimbursement of money paid under, 382, 383. 

ratification of contract made by agent, 580. 

readiness and willingness to perform, 315. 

rescission of, 125, 132. 

reward, offer of, 58. 

sale by one of several Hindu co-parceners, 771, 
sale of land, for, when complete, 52-54. 
seal, requirement of, 375-378. 
specific performance of, 

against whom cannot bo specifically enforced, 819 . 
against whom may bo specifically enforced, 813 . 
for whom, cannot bo specifically enforced, 803 . 

except with a variation, 811 . 
for whom, may bo specifically enforced, 801 . 
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CONTRACT — continued. 

specific performance of— continued. 

to execute building or other works, not convenient to decree specific per¬ 
formance of, 764. 

which cannot be specifically enforced, 784. 

where compensation in money is an adequate relief, 790. 
where personal services involved, 790. 

where terms cannot be ascertained with reasonable certainty, 791. 
where there is want of mutuality, 791. 
which may be specifically enforced, 760. 
statute, agreements contrary to, 148-154. 
terms of, implied, 50-52. 

third party cannot sue on, by English law, 20-22. 
undue influence, contract induced by, 132 seq. 
unilateral, 32, 59. 
rmlaw'ful, 144 seq. 

void when party disables himself from suing by making unauthorised alteration, 
375. 

voidable, 14, 125 seq. 

rescission of, 365 seq.y 380. 
writing, requirement of, 64. 
written, unauthorised alteration of, 353 seq. 

CONTRIBUTION, 

between co-heirs for costs of litigation in respect of common property, 396, 397. 
co-sharers of land, 389, 395, 396. 
co-sureties, 507, 508 seq. 
joint promisors, 295-298, 300. 
joint wrongdoers, 301. 
judgment debtors, 301. 

no right of, between sureties by separate obligations for portions of same debt, 509. 
rateable, where liability varies, 509, 510. 

rateable distribution of loss arising from default of one joint debtor, 294. 

when liability arises, 300-301. 

where money paid by one under joint liability, 389. 

CO-OWNERSHIP, distinguished from partnership, 670. 

CORPORATIONS, 

contracts with, 375-378. 

public duties of, how enforced, 859, 860 seq. 

remission of performance of contract must satisfy conditions prescribed, 363. 
CORRESPONDENCE, contract by, 37-40. 

CO-SHARER, rights of, may be protected by grant of injunction, 877. 

COSTS, 

in suit for dissolution, apportionment of, 729. 
of defending action, agent’s right to indemnity against, 624. 

COUNSEL. See Barrister. 
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COURT, DISCRETION OF, 

as to declaration of status or right, 840, 847. 
as to decreeing specific performance, 793, 798, 799. 
as to granting injunctions, 867-870, 874. 
delay an element in exercise of, 798. 


intimately bound up with historical limits of jurisdiction, 796. 
not arbitrary but sound and reasonable, 793. 


rightly exercised in refusing to decree specific performance— 

wlicrc plaintiff would derive unfair advantage over defendant, 793, 799. 
where plaintiff has done substantial acts or suffered losses, 795. 
where some unforeseen hardship on defendant involved, 794, 800. 

COVENANT in lease granted to partner in his own name, liability of firm on, 698, 
CREDITOR, election of remedies by, in case of agency, 650. 

CRIMINAL ACT, agent cannot claim indemnity from principal against consequences 
of, 626. 


CRIMINAL PROCEEDINGS, 
compromise of, 169-173. 
threat of, 93, 102, 103, 163-173. 
use of. in aid of civil claim, 170, ?i. 

CURRENCY, tender must bo made in legal, 276-277. 
CUSTOM OF TRADE, 


as to remuneration of agent, 611. 

Bombay, as to purchase and sale of goods by agent, 690. 
saving of, 10 seq. 


DAMAGES. 


agreement to accept damages awarded by arbitrators, 350. 

alternative claim to specific performance or; election open until hearing. 784. 

eonsequenees contemplated by parties at time of contract, liability for, 415. 
consequential, 414, 417 scq. 

on breach of contract to pay money, 416. 
for future injury, 879. 

for premature revocation of agent’s authority, 503, 504. 

fresh suit for, will lio though suit for specific performance dismissed, 784, 785. 
Iladle}/ V. liaxcndale, rulo in. 418. 

immovables, breach of contract for purchase of, 426-420. 
interest by way of, 8, 429 scq. 

liqtiidated, disf inguished from penalty, 434, 785. 

liquidation of. no bar to specific performance. 785. 

may be awarded where case for specific performance or injunction faiL, 782, 784. 
measure of, 405 scq. 


anticipatory breach, 200. 

breach of contract for sale of land, 426-120. 

breacli of covenant to repair, 420. 


properly sold at Idgher price to third parly in breach of contract, 
sale of goods — 




failure to accept goods made to order where no market price, 407, n. 
instalments, goods deliverable by : failure to deliver on duo dates, 4H. 
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DAMAGES — continued. 
measure of— continued. 

sale of goods— continued. 

late delivery of goods, 408. 

loss of profit, 417. 

market value, evidence of, 406. 

non-acceptance of goods by buyer, 407, n. 

non-delivery of goods by seller, 406-408, 422. 

warranty, breach of, 415. 

where buyer suffers conviction and loses trade through harmful nature 
of goods sold, 415, n. 

where goods parted with by agent without payment, contrary to prin¬ 
cipal’s instructions, 599. 

where goods sold by agent below limit authorised by principal, 598, 599. 
where wrongful conversion of goods by agent, 409. 
payment of money, delay in, 416. 

penalty, stipulations for increased interest by way of, 429 seq. 

“ reasonable compensation,” what is, 455-458. 

remoteness of, 412 seq. 

rule in Hadley v. Baxendale, 418. 

title to land, defective : implied contract that vendo. on’y liable for expenses, 428. 
waiver of, where performance accepted at time other than that agreed upon, 822, 
323. 

warranty, broach of, on sale of goods, 415. 

breach of implied warranty of authority by agent, 651, 652. 
where act promised impossible or unlawful to knowledge of promisor, 327. 
w’here contract rightfully rescinded, 460. 

DAMDUPAT, 8. 

DEATH, 

of bailee or bailor, terminates gratuitous bailment, 531. 
partner, dissolves partnership, 702, 709. 
party, does not affect contract, 259 seq. 

otherwise in case of personal contracts, 261. 
party, effect on personal action for damages, 262. 
principal, revokes power of attorney, 588. 
proposer, effect of, 48. 

surety, generally revokes continuing guarantee, 477. 

DEBT, 

arrears of revenue not a, within s. 59. .342. 
barred, promise to pay, 202 seq. 

judgment, within exception of barred debts in s. 25. .205. 
meaning of, within s. 25. .205. 
partnership, 298, 299, 689, 690—717—719. 
payment, appropriation of, 341 seq. 

appropriation as between principal and interest, 342. 

creditor’s right to appropriate, 343. 

DECEIT, does not affect contract where no damage, 131. 

DECLARATION OF WAR, effect of, on contracts, 167-169. 
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DECLARATORY DECREE, 
an innovation, 842. 
as to right to possession, 851. 
bar to, 840. 

company, shareholder in, whether having “ legal character” enabling him to claim 
declaration against directors, 843, n. 

declaration not made on facts not ripe for determination of legal consequences, 

840, w. 

decree holder cannot seek declaration of debtor's title to property, 850. 
discretion of Court to grant, where status or right denied, 840. 
effect of, 859. 

for purposes of, person “ interested to deny,” 852. 
jurisdiction, exclusion or limitation by special legislation, 844, 
person having a vested interest entitled to suo for, 858. 
contra where interest contingent, 858. 

possession should bo claimed in suit for declaration of title to land, where defendant 
in adverse possession, 854. 

Privy Council, reluctance to overrule discretion of lower courts, 848, 
reversionary heir, right of, to bring suit for, 857. 
suit for, 

against whom will lie, 840. 
history of, 841-843. 

plaintiff to, must bo a person entitled to any legal character or to any rights 
to any property, 843 seq. 

will not bo dismissed if plaintiff omits to seek ” further relief.” 852. 
title, questions of, such as existence of will, not “ further relief,” 840, n. 
vote at election: person who has taken no steps to get on register cannot sue 
for declaration that ho is qualified, 840, n. 
what forms of declaration covered by, 845. 
whore no right to ” further relief ” shown, 857. 
whether can bo mado independently of section 42 of S. R. A., 844. 
will not bo granted merely to set aside an assertion, 848. 

DEED, 

alteration of, after execution. 353 seq. 
execution in agent’s name, 643. 
necessary to contract, when, 64. 

DEFINITIONS See Words. 

DELAY, 

as bar to relief on ground of unduo influence, 113, 114. 
by way of specific performance or injunction, 797, 883. 

DEL CliKDERE AGENT. See Prinoital and Agent. 

DELIVERY, of goods, by instalments, refusal to perform contract of, 281, 282, 283. 

ou Sunday, 309, 
place of, 64, 309-311. 
time of, 308-309. 
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DEPOSIT, 

bet, deposit pending event, recovery of, 250. 

dismissal of purchaser’s suit for specihe performance no bar to a separate suit for 
return of, 782, 

forfeiture of, by vendor if sale goes off by default of purchaser, 782. 
not a penalty, 782. 

purchaser entitled to return of, 780. 

rights of parties determined by terms of contract, 780. 

DETENTION, unla^^dul, of property, 92, 95. 

DILIGENCE, 

** ordinary,” 131, 
standard of, 130. 

DISCHARGE OF CONTRACT, 

by alteration of written contract, 351, 353, 
bankruptcy or insolvency, 268. 
breach of contract, 405. 
impossibility of performance, 326, 327 seq, 
performance, 259 seq. 
rescission by new agreement, 347 seq. 
settlement contract, effect of, 352. 
tender, 44. 

DISCLOSURE, 

no general duty of, 118, 120. 
special duty of, in particular cases, 118. 

by trade usage, 118. 

DISCRETION OF COURT. See Cotjrt. 

DISSOLUTION of partnership. See Pabtneeship, 

DISTRESS for rent, goods of third party in hands of auctioneer or factor privileged 
from, 664. 

DIVISIBLE CONTRACT, 

distinguished from entire, 186-190, 

whether capable of being specially performed, 773. 

DIVORCE, money paid to procure, not recoverable back, 188, 

DOCUMENTS, 

alteration of, 353. 

what alteration material, 353 seq. 

DOMICIL, capacity to contract governed by law of, 12, 65. 

DRUNKENNESS, contract while in state of, 80. 

duress, 

detaining property is not, 92. 
execution of deed under, 93, 
nearly obsolete in English law, 92. 

EASEMENT OF LIGHT AND AIR, disturbance of, may be prevented by grant 
of injunction, 877. 

ELECTION, of remedies by creditor, 650. 

ENEMIES, 

dealings with, 335. 
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ENGLISH LAW. See Common Law ; Eqoity. 

equity, 

“ catching bargains,” relief in cases of, 109. 

contribution between joint promisors : equitable doctrine embodies in section 
43..300. 

Courts, Specific Relief Iiow far administered in, 737, 
presumption of, as to time not being of essence of eontraet, 323. 
rule of, as to liability of deceased partner’s estate for firm’s debts, 294. 
surety’s equitable right to indemnity by principal, 497, 506. 

ERROR. See Mistake. 

estoppel, 

and consent, 87. 

by fraud or wrong, 70, 71-73. 

judgment, unsatisfied, against ono joint promisor, whether bar to subsequent 
action against other, 296. 

of agent: implied warranty of authority, 652 seq. 
bailee, 533. 

minor. 73. 

person holding himself out ns partner, 682 scq. 
person signing stamped paper in blank, 87. 
principal inducing belief in agcnt’.s authority. 655-658. 
prineijtal with regard to agent’s contract, 629. 

EVIDENCE, 

admissible to prove usage of trade, 10. 

agrooment purporting to restrict ordinary rules of evidence, 228. 
burden of proof in contracts of lunatics, 80. 

in cases of loss of or damage to goods by carrier, 521-522. 
in cases of undue influence, 96, 97. 08, 103, 108. 

m dealings with parda-nishin women, 88, 104 seq. 
of good faith in .sales of goods, 551. 
unconscionable bargains, 108. 
foreign law, proof of, 141, 142. 

of agreement being by way of wager, 246. 
contract, 04. 

oral and documentary, 64. 

to explain or vary written documents, 229. 
unsound mind, of, 80, n. 

where variance between print and writing. 65. 
witness, agreement to i>ay not enforceable, 165. 105. 

evidence act (I. of 1872), ISO. 

executed CONSIDEllATION. 6Vc Cons.i.kuation. 

KXECCTOKS, 

duties and riglits under eontraets, 261 scq. 

joint lial.ilitios, survival of. against executors of deceased joint promisor, 293 294. 
o deceased partner, duties of surviving partners who are, 722. 

M i.etlier necessary parties in suit for debt duo to firm 306 
leimmeratioM, undertaking l.y tliird party to pay. lOo, G12. 
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EXECUTORY CONSIDERATION, See Consideration. 

EXPECTANT HEIRS,” fraud presumed in dealings with, 107, 109. 

Express promise. Nee promise. 

PACT, mistake of, 134-139. 

FACTOR, 

authority of, 539, 540, 568. 
cannot be delegated, 575. 

whether coupled with interest and irrevocable, 591. 
for sale of goods, 591. 

general lien of, for balance of account, 537, 539-541. 
goods of third party in hands of, privileged from distress, 664. 
pledge by, 551. 

for antecedent debt, 551. 
who is a, 539. 

And see Pledge : Principal and Agent. 

FACTORS ACTS, repealed by Contract Act, 549. 

FEAR. Nee Coercion. 

FIDUCIARY RELATIONS. Nee Undue Influence, 

FINDER, 

lien of, for compensation and expenses, 535. 
of goods, responsibility of, 400. 

duty to restore where means of discovering owner, 400. 
knowledge as to identity of owner immaterial, 400. 
right to sue for reward, 535. 
sale of article found by, 535, 536. 

FORBEARANCE TO SUE, as consideration, 27 seq., 192, 193. 
apparent forbearance, 29. 
promise of forbearance, 30. 

FOREIGN LAW, proof of, 141, 142. 

FOREIGN STATE, suits against, in respect of contracts made on behaif of, 643, 


FORMATION OF CONTRACT, 
by correspondence, 36-40. 
offer and acceptance necessary to, 54-59. 

FRAUD, 

consent procured by, 91, 115, 125, 126. 

“ constructive,” 123. 
definition of, 114. 

fraudulent alteration of documents after execution, effect of, 353 seq. 

fraudulent consideration or object of agreement, 144, 148, 162. 

guarantee obtained by misrepresentation or concealment, 502. 

marriage void for, in England, 91. 

minor, fraudulent representation by, 69, 72, 73. 

misrepresentation, relation of, to, 116, 117. 

non-disclosure of material fact is, 118. 


of agent, in course of business, binds principal, 659. 
of partner, liability of firm for, 690, 691. 
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fraud— continued. 

partnership agreement, rescission of, for. 71:.\ 

pledge of goods obtained by, 554, 555. 

presumed in dealings with “ expectant heirs,'’ 107, 100. 

representatives, suit by, 129. 

signature obtained by, 85, 86. 

And see Misrepresentation ; Undue Influence. 
FRAUDS, STATUTE OF, 731. 

FRUSTRATION, 

by war conditions, 330, 331, 335 seq. 

And see Impossibility. 


GAMING. See Wager. 

GIFT, already made, not nffcctod by absence of consideration, 191. 

GOODS, SALE OF. *Scc S\le of Goons. 

GOODWILL. 

does not “ survive ” to continuing partner, 720. 
meaning of, 703. 

payment of share of ])rolits for sale of, does not constitute partnership, 682. 

GOVERNMENT, ratilication of acts of public servants, 583. 

GOVEEN.MENT OF INDIA ACT. 
jurisdiction, income tax officer, 865 . 

prohibition of jurisdiction in matter concerning revenue, 865 . 

GUARANTEE, 

company, discharge of guarantor of unpaid calls where shares forfeited, 482. 
concealment of “ material circumstance,” what is, 504. 
consideration for, 46S. 
continuing, 473. 

guarantee of fidelity of bank official is not, 474. 

nor IS a guarantee for payment by instalments of sum cert-ain within 
definite time, 47-1. 

revocation of, by notice, 474, 475, 476. 

by change in firm, 716. 

by death of surety, 477. 
contract of, tlclined, 467: 

contribution between co-suivtics, 507, 508. 

” creditor/’ defined, 467. 

creditor s duty of disclosure to surety, 502-504. 
implied indemnity of surety, 505. 
limitation of amount, 470. 

obtained by misrepresentation or concealment, invalid, 502. 

of agent, loss must arise from misconduct iu connection with agency, 472. 

bank ollieial; not a continuing'guarnntee, 474 , 

< »llcctor: mere passive «cq..iesoencc in laxity in keeping accounts will not 
dischargo surety, 495. 

“ principal debtor,” defined, -tOV. 
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GUARANTEE— 

revocation by death of surety, 476. 
by notice, 474, 475, 476. 
what is notice, 476. 

“ future transactions,” meaning of, 474. 

servant’s fidelity : employer docs not contract with surety to use diligence to 
check servant’s work, 495. 

” surety ” defined, 467. 
surety’s liability, extent of, 469. 

where limited in amount, 470. 
surety’s rights on payment on default of principal, 496. 
under agreement to give time to judgment debtor, 489. 
void, where instrument not executed by intended co-surety, 505. 

And see Principal and Surety. 

HIGH COURTS, original jurisdiction of, 3 seq., 861. 

HINDU LAW, 

adoption, void contracts as to, 159. 
application to Mahomedans, 4, 6. 
damdupat, of, 8. 

joint Hindu family, specific performance by co-parceners in, 815. 

mortgage in favour of, but taken in name of minor, 'valid, 74. 

name, use of, in trading firm, 678. 

sale by father on behalf of himself and minor sou, 371. 

marriage, agreements in restraint of, 209. 
marriage contracts contrary to, 160. 
marriage in Asura form, 180, 181. 

married woman, capacity to contract unaffected in, 78. 

married woman may contract jointly with husband, 78. 

minor, for marriage expenses, may be recovered as ” necessaries,” 382. 

minor, not personally liable where ancestral trade carried on by guardian, 688. 

partnership : joint Hindu family firm, 678, 708. 

HOLDING OUT, 

company not bound by false certificate of shares issued by secretary, 66-. 
doctrine does not apply to torts, 686. 
liability as partner by, 682, 683. 

liability of principal inducing belief in agent’s authority, 655, 656. 
personal liability of pretended agent, 652. 

HUSBAND AND WIFE, 

agreement for future separation void, 160. 

wife as the agent of her husband, 561. 

cannot generally bind husband without his authority, 78. 
but may pledge his credit for necessaries, 78. 

And see Marriage ; Married Woman. 


IDENTITY, error as to, 90. 

ILLEGAL CONTRACT. 5ee Unlawful Agreements, 
immorality, contracts void for, 148, 164 seq. 
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IMMOVABLE PROPERTY, 

appeal, none, from order or decree passed under section 9 of S. R. A., 747, 

limits of decree under section 9 of S. R. A„ 753. 

object and scope of section 9 of S. R. A., 748, 749, 

possession, title and evidence, 748. 

rccoverinc: possession of, 746. 

restitution of dispossessed holder of, 747 , 

sale of, arrears of revenue paid by purchaser, recovery from vendor, 386, n. 

damages for breach of contract, 426-429. 
suit must be brought within six months, 749 , 
effect, if not so brought. 753 , 

suit under section 9 of S. R. A. will not lie against the Government, 747. 
transfer of. 197. 

void where forbidden by statute, 157. 

IMPLIED CONTRACTS. See Constructive Contracts and Contracts implied 
RY Law. 

IMPLIED PROMISE. See Promise. 

IMPOSSIBILITY, 


agreement to do impossible act void, 326. 
arising from act of party, 318. 

death or sickness of promisor, 329. 

destruction of subject-matter of agreement, 328, 379. 
commercial, what is, 333. 

destruction of leased property by fire, 334. 
frustration by war conditions, 330, 331, 335 seq. 
must be physical or legal, to discharge contract. 327-330. 
of performance of contract. 318, 319, 326. 327. 

I)erformance depending on existing thing or stato of facts, 328. 379, 380. 
prohibition by executive action, 331. 
strike, effect on contract, 330. 

siibject-mattor having partially ceased to exist, contract not wholly impossible 
of performance, 328. 

subsequent, effect of. 328, 329. 

war conditions due to, 330, 331, 335 seq. 

INCOME TAX. 


commissioner of I. T. may be ordered to state caao on point of law, 866 
INDEMNITY, 

against damages recovered and costs of suit, 465, 466. 
agent s right to, in respect of principaEs business, 623, 
limits of the right, 623. 
contract of, defined, 462. 
eo-sureties entitled to share in benefit of. 608. 
extent of promisee’s rights 465. 

rights of promisor not provided for, 466. 

Jiidemnilier’s liability, commencement and extent of, 463. 
of surety, implied, 505. 

right to, where money paid by person interested on behalf of another, 382, 383. 
Arul see Principal and Surety. 
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INFANT. See Minor. 

INJUNCTION, 

agreemeut by employee uot to exercise calling after expiration of employment 
not enforceable by, 21.3, n. 

as a form of prcv'ontive relief, 870, 

damages may be awarded though not asked for where case for injunction fails, 781. 
damages, whether awarded for future injury, 879, 

enforcement of negative stipulation in personal contract by, 213. 
granting of, discretionary, 874, 888. 

liquidation of damages, as bar to an award of relief by way of, 889. 
mandatory, 880-884. 

against co-sharers and tenants, 884. 

delay and acquiescence may deprive plaintiff of his right for relief by way 

of, 883. 

history of, 880-881. 

may be granted although act not completed, 882. 
when granted, 881, 

negative agreement, to perform, 887-890. 

obtainable when plaintiff’s right to or enjoyment of property threatened, 871. 
perpetual, 871, 874, 

“ property,” meaning of, for purposes of obtaining, 876. 
special cases where, granted ; 
breach of trust, 879, 
co-sharers, landlord and tenant, 877. 
continuing trespass, 877. 
casement of light and air, 877. 
multiplicity of judicial proceedings, 879. 
nuisance, 878. 

patent, copyright and trade mark, 872| 876, 879. 
waste, 879. 

stay of proceedings by grant of, 884, 885. 
temporary, 870. 

to prevent breach of contract, 875. 

university. Court not authorised to review regulations and examination lists of, 

880, n. 

when refused, 884. 

INNKEEPER, 

guest, position of, analogous to that of bailee, 520. 
liability of, for loss of guest’s goods, 620, 521. 
lien of, on guest’s goods, 537, n, 

INSANITY. See Lunatic. 

INSOLVENCY, 

discharges contract, 268. 

official assignee, money raised for suit by unlawful agreement with creditors, 157. 
of promisor, does not amount to refusal to perform contract, 291. 

Avd see Bankruptcy. 

INSURANCE, 

payment of policy, where dependent on proof of claim, 255. 
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INSURANCE — continued, 

policies, without interest, are wagering contracts, 240. 
policy, incorporation of prospectus in, 35. 

INTENTION, unlawful, not presumed, 147, 107. 

INTEREST, 

appropriation of payments, 345. 

damages, when payable as, 8, 429-432. 

daradupat, rule of, as to limit of interest recoverable, 8. 

excessive, disallowed in eases of unconscionable bargains, 108-112. 

increased, stipulations for, whether by way of penalty, 437 seq. 

penalty, by way of, where stipulation retrospective and increase runs from 
date of bond, 452. 

relief against, 440 seq. 

not payable in England except by express agreement or trade usage, 431. 
on capital left in firm by retiring partner, 721. 
overdraft at bank, notice of increase in rate of, 01. 

payment of, by debtor, whether keeping alive action against surety, 473. 
penalty, interest by way of, 437 seq. 

relief against, 437, 447-455. 
reasonable, what is, 133. 

as element in eases of unconscionable bargain, 108-112. 

reduction of, where payments made regularly on due dates, 452. 
stipulations for interest— 

for compound interest, 444. 

for enhanced rate of interest, 437. 

for payment of interest at a lower rate, if interest paid regularly on duo 
dates, 452. 

for payment of interest from date of bond, tho rate of interest being 
exorbitant, 452. 

for payment of interest if principal not paid on due date, 447, 
from date of tho bond, 437, 441. 

from tho date of default, 437, 438, 441. 442. 
subsequent, recovery of, under decree, 162. 
surety's right to, on payment of principal’s debt, 498. 
interpretation, 13. 

INTOXICATION. See Dkunkennkss. 
involuntary PAYMENT, what is, 403. 


JOINT DERTORS, suretyship between, 478. 
JOINT HINDU FAMILY. See Hindu Law. 
JOINT PROMISEES, 302-307. 

JOINT PRO:\nSORS, 

contribution between, 204. 295, 300. 
contribution between judgment debtors, 301. 
when liability arises, 300. 301. 


joinder of parties in suits against, under 0. 1, r. 

judgment unsatisfied against one, whether bar to 
joint promisor, 296. 


10, of 0. P. C., 200. 
subsequent action against other 
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JOINT PROMISORS—coTiimticJ. 

performance by, 295. 

rateable distribution of loss arising from default of one joint promisor, 294. 
release of one joint promisor, effect of, 302. 

JUDGMENT, unsatisfied, against one joint debtor, whether bar to subsequent action 
agamst other joint debtor, 296. 

JUDICIAL PROCEEDINGS, multiplicity of, may be prevented by grant of injuno- 
tion, 879. 

JUDICIAL REDRESS, Specific Relief as a form of, 737, 

JURISDICTION, original, of High Courts, 3 seq., 859-861. 

KACHHI ADAT CONTRACTS, incidents of, 601. 

LAND, 

sale of, compensation for misdescription, 128, 129, 402. 

damages for breach of contract, 426 $eq. 
transfer of, 197. 

void, where forbidden by statute, 157. 

LANDLORD AND TENANT.' See Injunction ; Lease. 

LAW, 

governing contract, 12. 
mistake of, 140, 401 seq. 

LEASE, 

avoidance of, for mistake of fact, 135. 

where property destroyed by unavoidable cause, 334, 
where standard rent exceeded, 158. 
breach of covenant to repair, measure of damages for, 429. 
misconstruction of, payment under, not recoverable, 401, n. 
part performance of contract to grant, 817, 819. 
partner, to, in his own name, liability of firm on covenants, 698. 
rent, tender of, 276, 277. 

liability for, where lease taken in name of one partner, 698. 
payment to lessor’s widow in error, recovery of, 401, n. 
to min or, void, 74. 


LETTER, 

of acceptance, misdirection of, 39. 

of credit, constitutes contract when accepted, 56. 

posting or receipt of, a question of fact to be proved in ordinary way, 39. 
proposal or acceptance by, 36-40. 

LICENCE, EXCISE, agreement to assign or sublet, 152, 153. 

LIEN, 

general, distinguished from particular lien, 538, 
general, of attorneys, 537. 

of bankers, 537, 538. 
of factors, 537, 539. 
of policy brokers, 537. 
of solicitors, 537, 541. 
of wharfingers, 537, 541. 

insurance for widow’s benefit: no lien on policy moneys as against creditors, 22. 

53—2 
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L lie N — conli n u eii . 
of agent, 619. 
of bailee, 536. 
of finder of goods, 535. 
of pawnee, 544. 

extent of right, 545. 

limitation, 

account stated does not amount to promise, 204. 

“ acknowledgment ” distinguished from ‘‘ promise,’* 203. 
agent, promise by, to pay barred debt, 203, 205. 

agreement providing for enforcement of rights within stated period, 224. 

interest, payment of, by debtor, whether keeping alive action against surety, 473. 

of claim of deceased partner’s estate against surviving partners, 722. 

of suit for account after dissolution of partnership, 729. 

of suit for cancellation of instrument, 937, 938. 

of suit for dissolution of partnership, 729, 

of suit for restitution under section 9 of S. R. A., 749. 

of suit for restitution under section Go. .378. 

of suit to enforce terms of award, 823. 

of suit to rescind contracts, 833. 

proceedings in respect of loan or of goods pledged, 548. 
promise to pay barred debt, 202-207. 

promise to pay, what amounts to signature by ngent, 203, 205. 

LIMITATION ACT, 654, 697, n., 720, n., 749, 838. 

LOAN, 

for gaming or to pay gambling debt, recoverable, 243, 244. 
of chattel. Sec Bailment. 

of money to firm. Set Partnership. 
oppressive, relief against 133. 

LOST DEED, suit to restore terms of, 765. 

LOTTERY, 

chit fund ” plan is not a, 252. 
participation in, a criminal offence, 251. 
what is, 251. 

LUNATIC, 

contract of. 65, 78, 80. 

burden of proof lies on person affirming contract, SO, 
drunkenness equivalent to insanity, 80. 

but burden of proof is shifted to person sotting up disability, 80. 
insanity of proposer, effect of, 48. 

lucid interval, contract in, 81. 

property of, whore so found by inquisition in England, 81. 

Round mind, what is. SO. 

unsound mind, evidoneo of, SO, «. 

maiiomedan law, 

application to Ffindus, 4, 6. 

luisband aiul wifo, agroomont. for f.itaro separation void, IGO. 
marriage, agreements in restraint of, 209. 
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MAHOMEDAN LAW— continued. 

maiTiage contracts contrary to, 209. 

married woman not disqualified from contracting by, 78, 79. 

MAmTENANCE, common law of, not applicable to India, 2, 174 . 

And see Champerty. 

MAJORITY, age of, 67. 

MANDAMUS (writ of), 

abolished by section 45 of S. R. A., 859 , 860 , 867 . 
defined, 860 , 861 . 

MARRIAGE, 

agreements in restraint of, 209. 

Asura, 180, 181. 

contract contrary to Mahomedan law, 160. 
contract to procure, for reward, in England. 180. 

in India, 180-18.3. 

effect of, on property of wife, 78, 79. 

minor, agreement to pay money to parent or guardian for consent to marriage, 
void, 181, 372, 373. 

recovery of money pxid under, 373. 

presents to bride by father of bridegroom, recovery of, whore marriage does not 
take place, 182. 

promise, breach of: 

contract by guardian, damages given in case of, 69. 
does not survive against executors, 261. 

promise by married man to marry another on his wife’s death, void, 165. 
but suit maintainable by promisee without notice that promisor is 
already married, 165, n. 
what amounts to, 288, 289. 
void for fraud and coercion in England, 91. 

MARRIAGE BROCAGE CONTRACTS, 180. 

MARRIED WOMAN, 

cannot generally bind husband without his authority, 78. 

but she may pledge his credit for necessaries, 78. 
contract, capacity to, not affected by marriage, 78. 

Hindu, may contract jointly with husband, 78. 
implied authority to pledge husband’s credit, 561-563. 

Mahomedan, may contract, 78, 79. 

Married Women’s Property Act, 79. 
separate estate, 79. 

contract, liability for, 78, 79. 

may sue and be sued alone in respect of, 79. 
wages and earnings are, 79. 
suit by or against, in respect of separate property, 79. 

MASTER AND SERVANT, 

bailee’s liability for negligence of servant, 524. 
contract of service, anticipatory breach of, 289, 290. 
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master and servant— coHd'nued. 

remuneration of servant by share of profits, 674, 681. 

wrongful dismissal of servant determines condition restraining servant from, 
carrying on similar business after termination of service, 213, n., 283. 

MERCANTILE CONTRACT, time of the essence, presumed, 324. 

MERCANTILE USAGE, 9 seq., 63. 

MERGER, by decree against joint debtor, whether, 297, 298. 

MINOR, 

act done for benefit of, under section 70, whether including minor, 399. 
cancellation of instrument executed by, 839. 

cannot both repudiate agreement and retain advantage acquired under it, 
contract of, at common law, 66, 77. 

cannot be specifically enforced, 76, 791, 792. 
nor ratified, 74. 

capacity to, governed by law of domicil, 67, 68. 
void, 68-76, 366. 

estoppel of. by fraud or wrong, 70, 71-73. 
fraudulent representation of age by, 69, 72. 73. 
guardian, promise by, to pay barred debt, 205. 
guardian, sale or purchase of property by, 76. i, 
lease to, void, 74. 

loan to, on false representation of full age, 73. 
majority, age of, 67. 

marriage, agreement to pay money to parent or guardian for consent to, void, 181, 
372, 373. 

marriage, breach of promise where contract made by guardian, 69. 
mortgage by, void, 73. 

mortgage in name of, but in favour of joint Hindu family, valid, 74. 
mortgage of property of, by administrator. 157. 
necessaries, liability for, 77, 368. 

cost of, recoverable from minor’s estate, 382. 

costs incurred in defending suit arc. 382. 

loan to save property from sale under decree is, 382. 

money advanced for marriage expenses recoverable as, 382. 

money advanced for, probably recoverable in England, 75, 77. 

what are, 77, 382. 

partner, 

personally liable for antecedent debts imless ho disclaims on attaining 
majority, 688. 

Hindu minor not pcrsonnlly liable wlioro ancestral trade carried on by 
guardian, 688. 

Maliomctan widow cannot make partncrsliip contract for her minor children 
69. 

share of, liable for obligations of firm, 686. 

promise on attaining majority to repay money borrowed diuing minority bad for 
want of consideration, 201 
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minor— continued. 

promissory note, given after majority for debt incurred during minority, void 74. 
promissory note in favour of, validity of, 74, 

purchase by guardian on behalf of, valid, 73, 74. 
sale of property by or to, void, 73. 
suit by, 65, 68. 

MISDESCRIPTION, compensation for, on sales of land, 128, 129, 402. 

MISREPRESENTATION, 

as to tonnage of ship : avoidance of charterparty for, 124. 
by agent, in course of business, binds principal, 659. 
compensation for misdescription, 128, 129. 
consent obtained by, 125, 126. 
definition of, 118. 

guarantee obtained by, invalid, 502. 

in English law, 119. 

innocent, by directors of company, 122. 

innocent, effect of, 119, 120. 

means of discovering truth of statement, 129. 

of age by minor, 69, 72, 73. 

partnership agreement, rescission of, for, 712. 

“ positive assertion,” meaning of, 118, 121. 
relation of, to fraud, 116. 
signature obtained by, 85, 86. 

title, of, rescission of contract for, after conveyance and possession, 831, n. 
MISTAICE, 

agent's right to sue for money paid by, on priacipal’s behalf, 639. 
apparent consent given under, 84, 85. 
as to existing fact, 135. 

compromise of suit brought about under, 136. 
contract only avoided where mistake relates to essential fact, 135. 
fundamental error as to nature of transaction, 85, 130. 
person of other party, 88. 
subject-matter of contract, 90. 
in formation of contract, 82, 83. 
lease, avoidance of, for, 140. 

erroneous payment of rent under, to lessor’s widow, recovery of, 401, n, 
of counsel, 136. 
fact, 134 seq., 140, 143, 401. 
law, 140 scq., 401, 402. 

of law, does not generally invalidate contract, 140. 

except in cases of fundamental error, 140, 141. 
order of Court may be set aside for, 136. 
payment by, liability of payee, 401. 

railway carriage, payment of unauthorised surcharge for, 140, n. 
recovery of money paid under, 141, n., 3/0, 401 scq, 
rectification of instruments on ground of, 139. 
specific performance, right to resist on ground of, 139. 
word does not denote any general legal principle, 83. 
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MONEY-LENDER, concealment of identity by, VS’2. 

MONEY PAID, recovery of. See Payment, 
monopoly, agreement tending to create, void, 185. 

MORALITY, agreements contrary to, void, 144, 1C4. 

MORTGAGE, 

by minor, void, 73. 

Coiut will not allow transaction where money obtained by fraud of minor, 70. 
dcoiha clause for payment of increased principal sura on redemption, 436, n. 
fraudulent alteration of mortgage after execution, effect of, 352. 
of minor's property by administrator, 157. 

of partnership property by partner, when binding on firm, 608. 
paltah tran.sactions, 23. 

personal covenant not enforced where security illegal, 180. 
redemption, loss of right of, 142. 

release by one of two joint mortgagees discharges mortgagor. 277, 303. 

MORTGAGEE. 

failure to advance full amount of loan, 285, 790. 
renew ing a lease by, 743 . 

sale of land by, subject to all defects," 137. 

MORTMAIN. STATUTE OE, not applicable to India. 2. a. 

MOVABLE PROPERTY, 

specific, recovery of, 746. 

MUFASSAL, law administered in the, 5. 

MUTUAL PROMISES, 20, 30. 

NAME 

assumed, fraudulent use of, by money-lender, 132. 
firm-name, 676, 720. 

joint Hindu family name, use of, in trading business, 678. 
right to use after dissolution, 720. 
no monopoly in, G77. 

no positive right of person to use his own name for all purposes, 676. 

but Court will not restrain use of name merely because it resembles that of a 
trade rival, 677. 

NATIVE LAW, 

of contract, 2 ^cq. 
how far still in force, 7. 

necessaries, 

co.sts incurred in defending suit are. 382. 
liability of infant for, 77, 382. 

loans to save property from sale under decree are, 382. 
money advanced for marriage expenses recoverable, 382. 
money advanced for. probably recoverable in.England, 75. 77. 
supplied to wife. liability of husband for, 561-563. 
what are, 77. 382. 

.•I t}rl aee Mi von. 
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NEGLIGENCE, 

agent, liability for, 597-590. 

bailee cannot contract himself out of liability for, 524. 
gross, gratuitous agent liable to principal for, 603, 604. 
agent guilty of, forfeits right to remuneration, 618. 

and may even Io30 right to recover disbursements, 618. 
wJiat is gross negligence, 603. 
of carrier, burden of proof, 515, 517. 
of innkeeper, 520-521. 
of principal, injury to agent caused by, 627. 
of servant, bailee’s liability for, 524. 

NEGOTIABLE INSTRUMENT, 

alteration of, material, if unauthorised, avoids instrument, 353, 354, 359, 360. 
consideration for, presumed, 197. 

indorser, discharge of, where remedy against prior party impaired, 49.i. 
payment by, at requo.st of creditor, 312. 
promissory- note, definition of, 230, n. 
signature by agent, 644. 

signature of blank stamped paper, implied authority to holder, 87. 
time for presentment for acceptance or payment, 308. 

And see Bill of Exchange ,* Pjro.mi.ssory' Note, 

NEW YORK, DRAFT CIVIL CODE OF, 82, 119, 121, 209, 536, 824. 

NON-OCCUPANCY RAIYAT, right to bring a possessory action under .section 9 of 
S. R. A., 754. 

NOTICE, 

of dissolution of partnership, 722. 
excess of authority by agent, 658. 
partner’s restricted authority to bind firm, 699. 
revocation of agent’s authority, 594. 
revocation of continuing guarantee, 474, 475. 
revocation of proposal, 44. 
special conditions on tickets, etc., 34. 
inability to read no excuse, 34, n. 
of increase in rate of interest on overdraft, 61. 
to agent is notice to principal, 631 s&j. 

NOVATION, 

definition of, 347. 
effect of, 347, 351. 

limited application of term in England, 351. 
on change in firm, 347, 348. 

distinct acts necessary, 348. 
question of fact, 350. 
trustees not entitled to make, 348. 

NUISANCE, may be prevented by grant of injunc tion, 878. 


OFFER, 

and acceptance, English rules ns tOj 38—46. 
by advertisement, 56-57. 
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OFFER— continued. 

by bookseller’s catalogue, 57. 
general, 55 seq. 

proposal synonymous with, 14. 
relation of, to proposal, 14, 15. 
revocation of, 40 seq. 
reward, of, 56. 
standing, 43. 

to perform, must be unconditional, 269, 271. 

and entire, 269, 270. 
effect of refusal of offer, 368, 369, 

ORDER OF COURT may bo set aside for mistake, 130. 

PAKKA ADAT CONTRACTS, 

incidents of, 599, 014. 

Pakfca Adatia and broker liable on contracts, distinction between, 600, 601. 
place of performance in, 311. 

PAPDA-NISHIN WOMEN. 

contract with : burden of proof, 88, 104 seq. 

dealings with, analogous to transactions with “ expectant heirs ” in England, 107. 
meaning of expression, 107. 

PARENT AND CHILD, transactions between, 100, 101. 

PARTIES, 

joinder of, under 0. 1, r. 10, C. P. C,, 299, 299, n. 

representatives of deceased partner, whether necessary parties in suit 
for debt duo to firm, 305. 

may join surviving partners in suit for recovery of partnership 
debt, 305, 306. 

suit against one partner only for debt of firm, 297, 298. 
by one partner for money lent by him to firm, 726. 

PARTNER. 

actions by and against: uso of linn name, making partner in substance plaintiff 
and defendant not authorised, 676, ?*. 
admission by is ovidenoc against firm, 696. 
advances to firm b}^ 705, 
assignment of share, effect of, 707. 

author receiving royalty on book is not, with publisher,'672. 

authority of, to bind firm, 693 seq, 

authority, continuing, after dissolution, 719 seq, 

firm not bound where neither real nor apjwrent authority, 699; 
in particular transactions, 697, 
restriction of authority, 699. 
bill of exchange, authority to draw, 698. 

child of deceased partner receiving annuity out of profits not a, 681. 
common partners, actions by and against firms with, 726, 
competition with firm, 715, 

conduct of, as ground for dissolution, 711. 
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PARTNER— continued. 

death of, dissolves partnership, 702, 709. 

generally determines contract for personal agency or service, 292. 
debts of firm, liability for, 299, 689, 717. 
deceased, administration of assets of, 717. 

claim of estate against surviving partners subject to Statute of Limitations 
722. 

liability of estate for subsequent obligations, 717. 
dormant partner, liability of, 723. 

duty to account to firm in partnership transactions, 714. 

for secret profits, 715. 
duty to attend to business of firm, 702, 707, 714. 

executor of deceased partner, duties of, as to deceased partner’s share, 721, 
722. 

expulsion of, 702, 709. 

fraud of co-partner, liability for, 690, 691. 

general duties of partners to one another, 714. 

holding out, person liable by, 6S2. 

indemnity and contribution, right to, 706. 

interest on capital left in firm by retiring partner, 721. 

lease, liability for covenants in, where taken in name of one partner, 698. 

lender of money in return for share of profits is not a, 679. 

liability, whether joint and several, 299, n. 

majority, power of, to bind minority, 702, 707. 

minor not personally liable as, 686, 687. 

but liable for antecedent debts unless he disclaims on attaining majority, 

688 . 

misconduct of, dissolution for, 711. 

new, cannot be introduced without consent of all, 702, 708. 
notice restricting authority to bind firm, 699. 
notice to, is notice to firm, 697. 

person receiving share of profits for sale of goodwill is not a, 682. 
relations of partners to one another, rules determining in absence of express 
agreement, 701 seq. 

representatives of, whether necessary parties to suit for debt due to firm, 306. 

retirement of, 702, 708. 

right of, to inspect books of firm, 710. 

servant or agent remunerated by share of profits not a, 674, 681. 
share of, does not include advances to firm, 705. 
ship, part owners of, not necessarily partners, 671, 
suit against one partner only for debt of firm, 297, 298, 299, 

by one partner for money lent to firm not maintainable, 725. 

but suit will lie if brought on transaction not involving general account 

of partnership dealings, 725. 

surviving, joinder of, in suit by representatives of deceased partner for debt due 

to firm, 305, 306. 

not a trustee for outgoing or deceased partner’s representatives, 722. 
tort of, liability of firm of, 690, 691. 

widow of deceased partner receiving annuity out of profits not a, 681. 
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PARTNERSHIl’, 


account, suit for, must generally pray a dissolution, 725. 

and must be brought within three years after dissolution, 729. 
right to take not affected by partner's conduct, 724, ?i. 
should be taken where assets brought in after dissolution, 729. 
actions by and against firms with common partners, 726. 
arbitration, partner cannot bind firm by submission to, 698. 
articles of, agreement to vary may be implied from course of dealing, 701. 

rescission of, for fraud or misrepresentation, 712. 
a-ssets of deceased partner, administration of, 717. 
bankruptcy, administration of assets in, 717-719. 

bill of exchange, power of partner in trading firm to issue in name of 
698. 


firm. 


books, custody of and access to, 710. 

commandite, partnership in, 679. 

companies, not within partnership clauses of Act, 730. 

continuation of business after expiration of term, 713. 

continuing guarantee, revocation by change in firm, 716. 

co-ownership is not, 670. 

debus, partner’s liability for, 295-299, 689. 

joint and separate, 717, 718, 
definition of, 068. 

depends on intention and contract of parties, 672, 673. 

and mere fact that partners have described themselves as such in partnership 

agreement not sufficient where relation really that of crccUtor and debtor 
680. 


dissolution, 702, 708, 709, 710, 712. 

axssets brought in after, division among cx-partners, 729. 

authority to settle partnership affairs on, does not authorise aceeptanco of bill 
in firm-name, 561. 

by business becoming unlawful, 712. 
by Court, 710. 
by death, 702, 709. 

continuing authority "of partners after, 719 seg. 

costs of suit for, how apportioned, 729. 

firm-name, use of, after, 720, 721. 

inference of intention to dissolve, 709. 

limitation of time for bringing suit for account after, 729. 

misconduct of partner os ground for, 711. 

notice of, 722. 

profits made after, rigid of outgoing partner to, 721, 722. 
suit for account must generally pray a, 725. 
winding-up by Court on, 724. 
firm defined, 675. 

firm distinct from its members. 675. 

not known to tlie law, for purpose of'dotermining legal rights, 675. 
partner’s authority to bind. 693 seq, 
firm-name, 676. 677. 

right to use after dissolution, 720. 
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partnership— continued. 
goodwill, taeaning of, 783. 

does not “ survive ’* to continuing partner, 720. 

pa^nnent of share of profits for sale of, does not constitute partnership 
082. ^ ’ 

holding out, liability as partner by, 682. 

by acquiescence, 684, 

evidence of liability by, 683. 

liability by estoppel distinct in kind from that of actual partners, 686. 
liability does not apply to torts, 686. 
illegal, suit against, 152, 153. 
joint Hindu family firm, 678, 708. 

lease, granted to partner in his own name, whether firm liable on covenants in, 698. 
loan of money in return for share of profits does not constitute, 679. 

money left in business by retiring partner or representative of deceaKSod 
partner is a loan within section 240. .680, 681. 
losses, share in, 705. 

minor, share of, liable for obligations of firm, 688. 

personally liable for antecedent debts unless he disclaims on attaining 
majority, 688. 

mortgage for benefit of firm binding on partner though not executed by him, 698. 

name, use of, after dissolution, 720. 

novation of contract on change in firm, 347 seq. 

profits, what are, 672. 

after dissolution, right of outgoing partner to share of, 719. 
person receiving for sale of goodwill, is not a partner, 682. 
right of partners to share equally in, 702, 705. 
servant remunerated by share of, 674, 681. 
share in, 702, 705. 

sharing, does not alone constitute partnership, 672. 

but there is no partnership without agreement to share, 669, 670. 
widow or child of deceased partner receiving annuity out of, not a partner, 
681. 

promissory note, given to partner by co-partncr.s in respect of advance to firm, 
suit maintainable on, 726. 
property, what is, 703. 

receiver, jurisdiction of Court to appoint, 726. 
shares in, presumed equality of, 702. 
unlawful, 152, 188. 

void where in violation of licence granted under statute, 152. 

and capital advanced by partner with notice cannot be recovered back, 152, 

153, 188. 
what is, 668 seq. 

winding-up by Court on dissolution, 

wrong to third party, committed by partner, liability of firm for, 690, 691. 
PARTNERSHIP ACT, 1890, 668. 

PART PERFORMANCE of contract: specific performance in cases of, 817 , 818 . 

PAWN. See Pledge. 
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PAYMENT, 

appropriation of, 341 seq. See Appropriation of Payment. 
by cheque, at request of creditor, 312. 
by instalments, 273, 276. 

delay in, liability to consequential damages due to, 416. 
for unlawful object cannot be recovered back, 164, 165. 

otherwise with money paid to compromise charge of adultery, where charge 
proceeded with, 171. 
involuntary, 403. 

made for another, recovery of, 382 seq, 

payment must be to another person, 392. 
and “ lawfully ” made, 397. 

time of, stipulations as to, not generally of essence of contract, 324. 
to agent, must bo in cash, 565. 

unless custom authorises cheque or bill of exchange, 565. 
set-off does not bind principal unless authorised, 565. 
to unauthorised agent, 312. 
under mistake, 401 seq, 

under unlawful agreement, recovery of, 164, 368, 369 seq, 
voluntary, not in itself evidence of promise to continue it, 19. 
wrongful, 404. 

PENALTY, 

and liquidated damages, distinction between, 434. 

interest, compound : when by way of penalty, 444. 

interest, increased, stipulation for, whether by way of penalty, 437 seq. 

always by way of penalty where stipulation retrospective, and increase 
runs from date of bond, 447. 
relief against, 437, 447-455 seq. 

PKKFORALVNCE. 

ability and willingness to perform, 272, 315. 

and consideration, 145, 146. 

averment of, now obsolete, 317. 

breach before time of, 289. 

conditional refusal to perform contract, 284. 

corporation, remission must satisfy prescribed conditions, 363. 
by Joint promisors, 204. 
by third person, elTect of, 293. 

death of party, performance not generally affected by, 261. 

otherwise in case of personal contracts. 261, 291. 
delay in completion caused by act of party, 322. 
disability to perform duo to party's own fault, 287. 

excused, where reasonable facilities for performance not afforded by promisee, 389. 
extension of time for : fresh consideration not nocossarv, 364. 
failure, to perform by speeilicd time, 322. 
impossibility of, 326. 

arising from act of party, 318. 
insolvency does not amount to refusal to perform, 291. 
must be as prescribed by promisee, 311. 
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P ER F ORMAN CE— continued. 

no right to damages where performance accepted at time other than thafa»reed 
upon, 322, 323. " “ 

not obligatory where rescission or alteration agreed to, 380. 

of personal contracts, 291 seq. 

of reciprocal promises, 312 seq. 

offer to perform must be unconditional, 271. 

order of performance of mutual promises, 317. 

pakka adat contracts, place for performance in, 311. 

person to perform contract, 291. 

place for, 308, 310. 

promisee may dispense with, 360. 

readiness and willingness to perform, proof of, 315. 

demand for delivery without payment or tender is not, 316. 
refusal of offer, effect of, 268, 269. 

refusal to perform substantial part of contract, 284. 

refusal to perform whole of contract, 280 seq. 

remission of, 362-364. 

repudiation, what amounts to, 281, n. 

time for, 307. 

extension of, 364. 

what is “ reasonable time,” 307. 

when of essence of contract, 323. 

where time specified and no application to bo made, 308. 
unlawful, 149. 

waiver of performance of concurrent act by other party, 315. 
where acts of performance concurrent, 315. 

where promises mutual, obligation to perform dependent on readiness and ability 
of other party, 312, 313, 

PERSONAL CONTRACT. See Contract, 

PLEADER, 

cannot compromise suit without express authority, 568. 
promise by, to pay barred debt, 205. 

PLEADING, 

in cases of unla^vful agreement, 185, 186. 

specific averment of performance not now necessary, 317. 

PLEDGE, 

buyer obtaining possession of, 553. 

and person who has agreed to buy, 553. 
co-owner in possession, by, 552. 
definition of, 543. 

documents of title to goods what included under, 553. 
factor, by, for antecedent debt, 551. 
fraud, goods obtained by, 554, 555. 
good faith, requirement of, 551. 

hirer under hire-purchase agreement may make valid pledge, 551. 
limitation of proceedings in respect of goods pledged, 548. 
limited interest, by person having, 555. 
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PLEDGE— coutinucd. 

mercantile agent, pledge by in ordinary course of business valid, 548. 
revocation of authority of, 554. 

mortgagee and subsequent pledgee, competition between, 558. 
notice may be express or constructive, 551. 

person entrusted for specific purpose cannot make valid pledge, 551. 
person in possession under voidable contract, by, 554. 

“ possession,’' meaning of, 550. 

“ possession " of goods docs not now give right to, 550. 

■Sale of fJoods Act, 1930, provisions of, 552. 

seller or buyer in possession after sale. 552, 553. 

share certifieates are not documents of title to goods, 553. 

POLICY-BROKER, 

implied authority of, 569. 
lien of, 537. 


POLICY, LIKE, incorporation of prospectus in, 35, 36, 

POSITIVE ASSERTION,” meaning of, 122, 123. 

POST, 

acceptance of proposal by, 37-40. 

offer or demand by, generally authorises reply by letter, 54, n. 

POWER OF ATTORNEY. 

nature and construction of, 565. 

payment in good faith under, not affected by uncommuuicatcd revocation of 
authority, 588. 

poi\er to carry on mercantile business does not authorise drawing or indorsement 
of bills and notes, 561. 

liower to sell does not imply authority to mortgage, 661. 
revocation of power by death of principal, 588. 

PRESUiMPTION. See EvinrxcK. 


PREVENTIVE RELIEF, 
discretion of Court. 870 . 
how granted, 870 . 
nature of, granted by Courts, 867 . 
pcrp<'tual injunctions, 871 . 
princijilcs governing granting of. 867 - 870 . 
temporary injunctioius, 870 . 

PRICE, tender of, 316, 317. 

PRINCIPAL AM) AGENT, 

acknowleilgmcnt of debt by agent after death of 
principal's estate. 50t>. 597. 
agtuiey in general, 557. 


principal, whether binding 


consideration not necessary for creation of, 560. 
coupled with interest, 638. 
ag(‘nl deliiied, 557. 

^ 11 against, on contracts, 634 scq. 

authorised to receive payment is not a Kiileo, 512, 513. 
briberv of, 664. 
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l^KINCIPAL AND AGENT—con^mwf^. 

agent defined— continued. 

forfeits commission and even right to recover disbursements by nec-Ii-^ence 
609, 618. 


liability for acts of another appointed to act for principal, 679. 

ss. 194, 195 do ni>t apply where agent instructed to hand over business 
to named agent, 579. 

liability for loss occasioned by departure from instructions, 698, 
liability to repay money received to principal s use, 666. 

must account to principal for money received under unlawful contract, 614, 615. 
right to indemnity, 623. 

unauthorised, payment to, with notice of want of authority, 312. 
when entitled to commission, 615, 616, 617. 
who may be, 559. 
who may employ, 559. 

^ alternative remedies against principal and agent where both liable, 650, 651. 
authority of agent, extent of, 663 seg. 

construed according to usual course of dealing in particular 
business, 564. 

coupled with interest, 589-591, 
in emergency, 673. 

4 

may be expressed or implied, 560, 561, 
right to sue on contract, 628 seq, 

attorney, 567. 

auctioneer, 570. 

broker, 569. 

counsel, 567. 

delegation of, 574 seq. 

emergency, in, 573. 

excess of, 622, 624, 652. 

exercise of, what is, 502. 

express and implied authority defined, 560. 

factor, 668. 591. 

implied, 560, 561, 

implied warranty of, 652. 

joint authority implied where given to two or more persons, 659. 
manager of business has no implied authority to borrow money to cany on 

business, 574. 
may be 

measure of damages for breach of warranty, 653. 


express or implied, 560. 


pleader, 567. 

power of sale does not imply authority to mortgage property, 561. 
power to carry on mercantile business does not authorise drawing or 

indorsement of bills and notes, 561. 

principal estopped by conduct trom denying agent’s authority, 655-658. 

revocation of, 587 seq. 
shipmaster, 570-573. 

to raise specified amount on securities does not authorise loan of smaller 
sum, 630, n. 


i.o. 
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PRINCIPAL AND AGENT— conlinxicd. 
authority of agent— continued, 

to settle partnership affairs on dissolution docs not authorise acceptance or 
indorsement of bills, 561. 
when revocable, 592. 
co-agents, employment of, 559. 
commission, forfeiture of, by misconduct, 609, 618. 

on secret dealings, agent cannot recover, 609. 
commission, on wagering contracts, recovery of, 240, 241 

“ return,” received from sub-agent, 610. 
right of retainer for, 613. 
when agent entitled to, 615, 616, 617. 
when due, 615. 

compensation of agent for injury caused by principal’s negligence, 627. 

contract of agent, how enforceable, 628. 

damages, measure of, for breach of warranty, 653. 

deed, execution in agent’s name, liability of principal on, 643. 

del credere agent defined, 558. 

delegation of authority by agent, 574 seq. 

duty of agent in conduct of business, 597 seq. 

in appointing another to act for principal, 579. 
not to deal on his own account in business of agency, 606. 
not to make secret profit, 608 seq. 
on death or insanity of principal, 596. 
standard of skill and diligence required, 602. 
to account to principal, 604. 
to communicate with principal, 606. 
to obtain principal’s instructions, 606. 
to pay over money received on principal’s account, 614, 
exclusive agency; principal’s right to act in agency where sole agent appointed, 561. 
foreign principal, agent’s right to sue where contract with, 630. 
foreign state, suits against, on agent's contract, 643. 
fraud of agent, in course of business, binds principal, 659. 
guaranty of agent, loss arising from, 472. 
husband and wife, implied authority of wife, 561. 
implied warranty of agent’s authority, 052. 

of agent’s skill, 602. 

indemnity, agent's right of, against acts done in coui'se of biisiuess, 623. 
against consequences of acts done in good faith, 625. 
against costs of defending action, 624. 

no indemnity against consequences of criminal or illegal act, 626. 
or of buying broker against (.onsequences of his own wrong, 623, 
liability for acts of another appointed to act for principal, 579. 

loss occasioned by departure from hist met ions, 598. 
lien, agentfor commission and disbursements, 616, 619. 

how lost, 621. 

not affected by bankruptcy of prineijial, 622, 623. 

barring of remedy by Statute of limitations, 622. 
winding up of company whoso agent he is, 622. 
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I'KINCIPAL AND AGE^T—continued. 
lien sub-agent’s, 620, 621. 
misrepresentation by agent, effect of, 659. 
negligence, agent’s liability for, 597-599. 

negligence may prejudice agent’s right to recover for disbursements, 618. 
negotiable instrument, liability of principal and personal liability of agent on, 
644. 

notice to agent is notice to principal, 631 seq. 
personal liability of agent on contract, 634 seq. 

on charterparty, what words exclude, 636, 637. 
on negotiable instruments, 644. 
power of attorne}^ nature and construction of, 565. 

revocation by death of principal, 588. 
principal defined, 557. 

duty of, to agent, 623 seq. 

estoppel by holding out agent as having authority, 655-658. 
how far bound by unauthorised act of agent, 629. 
pakka adit contracts, incidents of, 599, 601, 614. 
payment to agent, 565. 

set-off not binding on principal unless authorised by him, 565. 
right to all profits made in agency, 608. 
right to follow property in hands of third person, 665. 
undisclosed, rights and liabilities of, 647 seq. 
profits, principal’s right to: limits of constructive agency for such purposes, 608. 
promise to pay barred debt: authority of agent, 205. 
public officer, cannot be sued for acts done on behalf of Government, 643. 

no implied warranty of authority in case of, 653. 
ratification of official acts of, 583. 

ratification by principal of unauthorised or excessive acts of agent, 580 seq. 
how made, 584. 

Iviiowledge of facts necessary to validity of, 584. 
of acts of state, 583. 

of one unauthorised act ratifies whole transaction, 585. 
of unauthorised act, cannot affect third party, 586. 
principal cannot sue for breach committed prior to, 586. 
retrospective effect of, 582. 

secret dealings of agent, ratification of, only effective after full disclosure, 

609, 610. 

void act cannot be ratified, 583. 

remuneration, agent not entitled to, where business misconducted, 618. 

express contract in writing: no remuneration unless all conditions fulfilled, 

617. 

special modes of remuneration allowed by custom, 611. 
when due, 615. 
retainer, agent’s right of, 613. 
revocation of agent’s authority, 587. 

by death or insanity of principal, 588, 597. 
damages for prematme revocation, 593, 594. 
factor, whether authority of revocable, 591. 

59 —2 
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PRINCIPAL AND AGENT— corUinued. 

revocation of agent’s anWxoniy—continued. 
may bo express or implied, 595. 
notice of revocation, 594. 

where two or more principals, joint authority to agent revocable 
by notice given by or to one only, 595. 
when effectual, 595. 

where authority coupled with interest, 589, 591. 
where authority partly exercised, 592, 593. 

sub-agent, authority of, revoked by termination of agent’s authority, 597. 

liability of, 676. 

liability of agent for acts of, 576, 577. 

liabil.ty of agent for acts of, where appointed without authority, 677 
liability of principal for acts of where duly appointed, 576. 

where appointed without authority, 
577, 578. 

person appointed by agent with authority of principal is not 
678. 

when agent may delegate authority to, 574. 
when agent may not delegate authority to, 574. 
w'ho is, 574. 

termination of agency, 587 seq. 

third party, equities between agent and, 648. 

undisclosed agent, contracts with, 646. 

^ undisclosed principal, rights of, 647 seq. 

wagering contract, agent bound to return to principal money received on account 
of, 241. 

wife, implied authority of, to pledge husband’s credit, 661-563. 

PRINCIPAL AND SURETY, 

assignment for benefit of creditors does not constitute relation of, as between 
debtor and trustee, 467. 

bill of excliange, indorser primarily liable as principal, 498. 

bond under C. P. C. s. 55 (4): discretion of Court to enforce bond, 491. 
co-debtors, suretyship between, 478, 479. 

co-sureties entitled to share in benefit of indemnit}’, 508. 
contribution between co-sureties, 507, 608. 

equal riglit of co-sureties to benefit of securities, 608. 

no right of, between sureties by separato obligations for portions of same 
debt, 609. 

creditor defined, 467. 

rateable contribution where liability varies. 509. 
discharge of surety by variation of contract, 480 seq. 

bankruptcy, principal’s discharge in, does not discharge sureties, 487. 
by giving time to principal, 489. 

acceptance of interest in advance by creditor amounts to giving time. 490. 
contract for resale to vendor docs not discharge surety, 481, 

forbonranco to sue in pursuance of agreement without consideration not 
a discharge, 490. 
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PRINCIPAL AND SURETY— continued. 

discharge of surety by variation of contract—con/mi/ed. 

operation of rule as to giving time may be excluded by express agree¬ 
ment, 491. fo 

surety not discharged when agreement to give time made ^vith third 
person, 491, 

by laches of creditor, 488, 494, 495, 496. 

creditor s act or omission impairing surety’s remedy, 494, 
by operation of law, 487. 

by release of one co-surety, 493. 
by release of principal, 485. 
by variation of original agreement, 480. 

consent decree made without surety’s consent for payment by instalments, 490. 
forbearance to sue principal debtor, surety not discharged by, 492. 
joint debtors, suretyship between, 578, 579. 

mere passive acquiescence in debtor’s irregularities will not discharge surety, 


promise to give time distinguished from contract not to sue, 489, 490. 

“ settlement ” contract for repurchase of goods from buyer, 481. 
tendency to diminish surety’s remedy or increase his liability chiefly con- 
sidered, 495. 

implied indemnity of surety, 505. 

interest, payment of, by debtor, whether keeping alive action against surety, 473. 

surety’s right to, on payment of debt, 498. 
liability of surety, extent of, 469. 

how proved, 470, 
where limited in amount, 470. 
where original contract void or voidable, 472. 
principal debtor defined, 467, 

surety, death of, generally revokes continuing guarantee, 477. 
surety, defined, 467. 

surety, rights of, on payment of liability on principal’s default, 496. 

to benefit of securities, 498-501. 
suretyship between co-debtors, 478, 479. 

Arui see Guarantee. 


PROFITS, . 

loss of, on breach of contract, 417. 
of agency, principal’s right to, 608 seg. 
partnership, what are, 672 seq. 

PROMISE, 

alternative, one branch unlawful, 340. 

an accepted proposal, 13. 

definition of, 13. 

express, 62. 

gratuitous, 192. 

implied, 62. 

independent, 313. 

independent, to perform lawful and unlawful acts, 340. 
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PROMISE — continued. 

joint promises, 302, 303. 
mutual, 29. 

no intention to perform, 110. 
of forbearance, 30. 

of marriage, breach of, does not survive against executors, 262. 
performance of unlawful, 144, 145. 
reciprocal, 13, 29, 30, 61, 191, 192, 340. 
performance of, 313 seq. 

order of performance, 317. 
subscription to public or charitable object, 19. 
tacit, 62. 

to pay barred debt, 190, 202, 203. 

distinguished from acknowledgment, 203. 

PROMISEE, 

definition of, 13. 

joint promises, all should sue on promise, 303, 

. rights of, in contract of indemnity, 465. 

PROMISOR, 

definition of, 13. 

rights of, in contract of indemnity, 466. 

PROMISSORY NOTE, 

defined, 230, n. 

for debt duo on wager, void, 250. 

for pre-existing debt, does not bar original cause of action, 353. 
given to partner by co-partners in respect of advance to firm, 726. 
given on attaining majority for debt incurred during minority, void, 74. 
in favour of minor, validity of, 74. 

signature by agent on principal’s behalf, 629. 

PROOF, 

burden of, 

in contracts of lunatics, 80. 

in cases of loss of or damage to goods by carrier, 517. 
in cases of undue influence, 103, 108. 
in dealings with parda-yMin women, 88, 104, seq. 
of foreign law, 141, 142. 

PROPERTY, unlawful detention of, 92, 95. 

PROPOSAL, 

acceptance of, 13 14, 30, 33. 

by performance of conditions, 55. 
by post, 36, 37. 

by receipt of consideration, 55. 
must bo by person to whom offer is made, 88. 
must bo certain, 49. 
communication of, 33 seq. 

when complete, 36. 
moaning of, 13, 14. 
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PROPOSAL — continued, 
rejection of, 4-8. 

revocation of, when effectual, 38-42. 

PROPOSER, death or insanity of, 48. 

PROSPECTUS, of company, incorporation in life policy, 35. 

PUBLIC DUTIES, 

application to enforce : 

alternative order on, 866. 
how made, 866« 
procedure on, 866. 

conditions to be satisfied before order to enforce, can be made, 862 . 
distinguished from personal rights, 864 . 

enforced by “ requiring a specific act to be done or forborne,” 862 . 
enforcement of, 859 - 866 . 

inferior Courts of judicature have no power to enforce, 864 . 
jurisdiction of Courts to enforce, under section 45 of S. R, A. cannot be invoked 
where other specific and adequate legal remedy, 865 . 
of a corporation, how enforced, 863 - 866 . 
order directing enforcement of, bar to issue of mandamus, 867 . 
execution of and appeal from, 866 . 
may be peremptory, 866 . 

parties against whom no order under section 45 of S. R. A. to enforce, can be 
made, 863 . 

scope of order under section 45 of S. R. A. to enforce, 861 . 
what Courts empowered to enforce, 859 , 862 . 
what persons can be directed to carry out, 863 . 

PUBLIC OFFICER, 

cannot be sued for acts done on belialf of Government, 643. 
contract with, conflicting with public duties, void, 184. 

employment on work outside duties of office not within section 45 of S. R. A., 863 . 
no implied warranty of authority in case of, 653, 
ratification of official acts of, 583. 

statutory duties, order to enforce cannot be made where Provincial Governor 
specially authorised by Legislature, 865. 

PUBLIC OFFICES, sale of, unlawful, 184. 

PUBLIC POLICY, 

agreements contrary to, 148, 149, 165, 167 213. 

agreement to supply funds to carry on suit in consideration of share of property 
recovered not opposed to, 173. 
champerty and maintenance, 173 $eq^ 

marriage, agreement to pay money in consideration of, is against, 180 

promise by married man to marry woman after his wife’s death contrary 

to, 165. 

monopoly, agreement tending to create, opposed to, 185. 

public offices, sale of, contrary to, 184. 

restraint of trade, agreements in, 209. 

public interest the true test of validity of agreement, 213, 214, 219. 
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PUBLIC POLICY — continued, 
stifling prosecution, 169. 

trade combinations, agreements for not against, 216. 
trading with enemy, 167. 
what term covers, 167. 

PUBLIC SERVANTS, ratification of acts of, 583, 

PURCHASE, at undervalue, 101, 192, 207. 

with notice of prior agreement for sale, 816 . 

PURCHASER, 

acquiring outstanding title, 777 . 

rights of, against vendor to have his expectations satisfied, 778 . 
against vendor with imperfect title, 776 . 

PURCHASERS, some of several, of immovable property cannot claim specific per- 
formance, 775 . 


QUASI-CONTRACT, 

liability of promisor in void agreement. 398, n. 
reimbursement of money paid under, 378, 379. 


RAILWAY COMPANY. See Carrier. 

RATIFICATION. 

conditions necessary to, 584, 685. 

knowledge of facts nccessaiy to validity of, 684. 
of acts of state, 583. 
of agent 3 contract, 680 seq. 

how made, 584. 
of minoEs contract. 74. 

of one unauthorised act ratifies whole transaction. 669. 

of secret dealings of agent, only effective after full disclosure, 609, 610. 

of unauthorised act, cannot affect third party, 586. 

retrospective effect of, 582. 

void act cannot be ratified, 27, 74, 583. 

receiver, 

appointment of, discretionary, 859 . 
mode and effect of, 859 . 


not answerable to third person for unauthorised nct« of agents, 579. 
of partnership, appointment of, 726. 

RECIPROCAL PROMISES. See Promise, 
rectification of INSTRUMENTS, 

counter-clnim for, may bo allowed. 828 . 


may be followed by decree for specific performance, 829 . 
mutual ” mistake, a ground for, 827 , 

none whore no prior actual contract by which to rectify, 139, 824 . 


presumption as to intent of parties for the purpose of. 829 . 

principles on which English Courts adjudge. 824 , 902 . 

to estublKsli n right to, it is necessary to show fraud or common mistake, 827 . 
when allowed, 826. 

will not be allowed where rights acquired by third persons in good faith would 
bo affected. 829 . 



INDEX. 


937 


REFUSAL TO PERFORM CONTRACT. Pjeefokiunce. 
REGISTRATION, 

of agreement made on account of natural love and affection, 190, 198. 
of documents, 65. 

REGULATIONS, unrepealed, 9. 

release, 

by one of two joint mortg:agees discharges mortgagor, 277, 303. 
of one joint promisor, 302. 

RENT, 

distress for, goods in hands of auctioneer or factor privileged from, 664. 
receipt for ; cashing of cheque for less than amoimt due, 364, n, 
tender of, 276, 277. 

REPRESENrATION, 

means of discovering truth of, 129. 
of authority by directors, 121, 122, 124. 
reliance on, 131, 132. 

REPRESENTATIVE IN INTEREST, how far liable to a decree for specific'per 
formance, 802 . 


RESCISSION. 

agreement to rescind, effect of, 347. 

alternative prayer for, in suit for specific performance, 833 . 

“ anticipatory breach,’* giving promisee right to rescind, 284, 285. 

“ any person interested in a contract,” at the instance of, 832 . 
conditional on party rescinding doing equity, 833 . 
fraud, rescission of partnership agreement for, 712 . 
inadequacy of consideration not of itself sufficient ground for, 207. 
misrepresentation of title, purchase rescinded for, even after conveyance and 
possession, 831 , n. 
mistake, for, 833 . 

must be express and unequivocal, 367. 
of unlawful contract, 186. 

of voidable contract, 132, 133, 365 seq,, 831, 832. 
how communicated, 384. 

option to rescind in certain events does not mako contract contingent, 256. 
party cannot both rescind contract and retain advantage acquired under it, 

365, 367. 

party rightfully rescinding entitled to compensation, 460. 
principles governing, 830 . 

right to rescind on failure of other party to perform contract in its entirety, 
280 seq. 

when may be adjudged, 831 . 
when parties in pari dcUctOy 832 , 833 . 


RESTRAINT OF LEGAL PROCEEDINGS, 

agreements restricting right to take legal proceedings void, 220. 

exception of agreements to refer to arbitration. 220, 221. 
undertaking not to appeal, given for consideration, is valid, 223, 22i. 


RESTRAINT OF MARRIAGE. Marriage. 
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restraint of trade. 

agreement in, void, 209. 

agreement by employee not to compete with employer, valid, 212, 213. 
agreement cannot bo enforced if without consideration, 212. 
agreements made abroad not enforceable though valid by lex /oci, 219, 
exception where goodwill sold, 210. 

in cases of arrangement between partners and agreements on dissolu¬ 
tion, 210. 

injunction, enforcement of negative stipulation in restrictive agreement by, 213. 
limits of time and space, 210, 211. 

limits of restraint must be reasonable, 210, 214. 
ordinary trade contracts not aimed at, 216. 

public interest the true test in determining question of reasonableness, 213 **14 
219. 

restrictive agreements between manufacturers to pool profits, whether within 
section, 216. 

restrictive agreement during term of service not illegal, 212. 
trade combinations to keep up price of goods not within section, 215-219. 
RETAINER, agent's right of, 613. 

REVOCATION, 

arrival of, before acceptance, 40. 

by lapse of time for acceptance, 47. 

by withdrawal of bid at sale by auction, 42. 

not presumed, 46. 

of acceptance, 40 seq. 

of agent’s authority, 587 seq, 

of proposal, 33. 

when effectual, 39, 41 seq, 
of proposal, notice of, 44. 

reward, 

offer of, 56. 

right of finder to sue for, 535. 

RO^IAN LAW, 

as to liability of bailor for dofect-s in goods bailed, 514, 515. 

expenses of gratuitous bailee, 529. 

mixture of goods bailed with those of bailee, 528. 

SALE, 

at undervalue, 101, 192, 207. 

by auction, 42. 

of goods pledged, 546, 547. 

of iininovablo propert 3 % may bo specifically enforced, 758, 761, 

will not bo speeifically enforced Avhero vendor has no title, 

805 . 

of laud, to defeat execution creditor, 162, 163. 
breach of contract, 426-429. 

by mortgagee “ subject to all defects,” 137. 
of movable goods, liow far spceilically enforced, 762. 
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SALE— continued, 

of public offices, 184. 

of share in partnership business, may be specifically enforced, 763 . 
of stocks or shares not a proper subject for specific performance, 763 . 

.SALE OF GOODS, 

auctioneer does not contract with intending bidders that goods will be offered 
for sale, 57. 

c.i.f. contract: commission agent, tender of bill of laJing after contract dissolved 
by war, 709. 

damages, measure of, on breach of contract, 405. 

for non-acceptance of goods by buyer, 410, 411, 412. 
non-delivery of goods by seller, 406, 409, 422. 
delivery, time when of essence of contract, 324, 325. 

must be at place fixed by buyer where not specified in contract, 310. 
on Sunday, 309. . 
where time specified, 311. 
duty to disclose defects, trade usage as to, 118. 
inspection of goods : what is a reasonable opportunity, 274, 275. 
instalments, measure of damages for failure to deliver on due dates, 411. 
non-existing goods, sale of, 134, 135. 

payment, stipulation as to time of, not generally of essence of contract, 322, 324. 
price : reasonable price presumed where none named, 229. 

tender of, by buyer, not necessary as evidence of willingness to perform, 
316. 

readiness and willingness to perform contract, 315, 316. 

demand for deliveiy without payment or tender is not evidence of, 316. 
goods need not be in vendor’s actual possession, 316. 
standing offers, 43. 

“ subject to all defects,” 137. 
tender of goods, 269. 

warranty, breach of, buyer’s rights on, 136, 137. 
damages for, 415. 

SALE OF GOODS ACT, 1893..422. 

SALE OF GOODS ACT (in. of 1930). .422, 432, 513, 548 seq. 

SEAL, requirement of, 375-378. 

dispensed with where consideration executed, 377. 

SECURITIES, surety’s right to benefit of, 498 aeq, 

SEPARATE ESTATE. See Makried Woman. 

SERVANT. See Master and Servant. 

SETTLEMENT, testamentary directions to execute, may be specifically enforced, 

822 , 823 . 

SETTLEMENT CONTRACT, effect of, 352. 

SEXUAL IMMORALITY, contracts tending to, 164 seq. 

8HARES, application for, induced by false representation as to identity of com- 
pany, 90. 
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SHIP, 

authority of shipmaster, 670-573. 

misrepresentation as to tonnage: avoidance of charterparty. 124. 
part owners of, not necessarily partners, 071. 

but where ship employed on joint account they arc partners as to the joint 
adventure, 671. 


SKILL, standard of, required from agent, G02. 

SOLICITOR, 

gift from client to, 100. 
implied authority to compromise suit, 568. 
lien of, on client’s papers, 537, 541. 
discharging himself loses lien, 542. 
dissolution of firm of solicitors extinguishes lien, 542. 

taking security from client, whether waiver of general lien, 541, 542. 
to what documents lion extends, 542. 

SPECIAL CONDITIONS, 
communication of, 34. 
indorsement of, on tickets, 34, 35. 


SPECIFIC PERFORMANCE. 

agrecmcrit to refer, 228. 


alternative claim to specific performance or damages : election open until hearing, 


784 . 


alternative promise, partly unlawful, lawful branch enforceable, 340. 
building contract, specific performance of not convenient. 764 . 
by and against company. 801 , 802 , 814 . 
by co-parccMcrs in joint Hindu family, 815 . 
personal representatives, 201. 

personal contracts not enforceable against. 201. 

reversioner, 801 . 
certainty necessary for. 229. 
compensation, award of, 782 , 783 . 
compensation for misdescription, 128-120. 
consideration, inadequate, no bar to, 208, 822 . 
contract for sale of lami, 53, 758 . 


contracts, 757 , 758 m/, 

against whom enforceable, 813 . 
against whom not enforceable, 819 , 

for transfer of iintnoval.lo property by way of security granted wlicrc damages 
not adequate, 762 . 

grounds of defence in a suit for, 804 , 
not speeilioally enforceable. 785 , 797 . 

with compensation where part unperformed is small. 766 . 
where part nnperformeil is large, 769 . 
damages, luinidation of, no bar to. 784 . 

decree not granted beeanso contract contains provision for si>coinl pavracjit by 
Vendor on breach. 800 . 

discretion as to granting decree, 793. 
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SPECrEIC performance— conJinijer/, 

dismissal of suit, effect of, 822 . 
execution of decree, 764 . 
independent part of contract, of, 773. 

“separate and independent footing” necessary, 775, 

independent promises to do la^vfuI and unlawful acts, lawful ones enforceable, 340. 

infant’s contract, cannot be specifically eniorced, 76. 

lease, part performance of contract to, 817 , 819 . 

lost deed, suit to obtain benefit of, 765 . 

mistake, right to resist suit on ground of, 1.39, 

not granted in favour of party who has become incapable of performing essential 
term of contract, 285. 

part performance, contract to lease, 817 , 819 . 

immovable property, contract to transfer, 818 . 
inability to perform small part of contract only, 766 . 
where unperformed part is large, 769 . 
independent part of contract, of, 773 . 
to be ordered only in specified cases, 776 . 
purchaser undisclosed principal: no answer to action for, 762 . 
representatives, enforceable against, 813 , n. 

stock, Government, contract for sale of. not proper subject for, 763 . 
subiect-matter of contract, portion of- not in existence, 765 . 
title, absence of, in seller, 805 . 

subsequent relief against persons claiming under, 813 . 
undisclosed intention of one party to perform unlawfully, 147 . 
unregistered agreement, of, 819 . 
when enforceable, 760 . 
with variation, 811 . 

SPECIFIC RELIEF, 

by way of preventive relief, 745 . 

cannot be granted to enforce penal law, 746 . 

how given, 745 . 

immovable property : recovery of possession, 746 . 
movable property, recovery of, 755 . 

person in possession not as owner: delivery to person entitled to immediate 
possession, 756 . 

recovery of possession under section 9 of S. R. A., suit fors question of title 
cannot be raised, 750 . 

settlements, awards and directions to execute, 822 , 823 . 

SPECIFIC RELIEF ACT (I of 1877), 740 - 890 . 

SPECULATIVE TRANSACTIONS, 244. 

See Wager. 

SPIRITUAL ADVISER, gift to, 99, 100. 

STAKE-HOLDER, rights and liabilities of, 241-244, 250. 

STATUTE, acts forbidden by, 149 $eg. 

STATUTE-BARRED DEBTS, 

appropriation of payments to, 346. 
promise to pay, when enforceable, 190. 
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STIFLING PROSECUTION,” agreements for, against public policy, 169-173. 
withdrawal of prosecution already begun is not, 172, n. 

STOCK, 

contract for purchase of, when void as wagering contract, 24I:-246. 

Government, contract for sale of: specific performance not proper remedy for 
breach, 763 . 

STRANGERS TO CONTRACT, rights and liabilities of, 19-25. 

STRIDHANAM. iSee Harried Woman. 

STRIKE, stoppage of work by, effect on contract, 330. 

SUB-AGENT, See Principal and Agent. 

SUBSEQUENT TITLE, relief against parties and persons claiming under them by, 

813 . 

SUCCESSION ACT, 1925, 79, 742 . 

SUIT FOR SPECIFIC PERFORMANCE, effect of dismissing, 822 . 

SUNDAY, delivery of goods on, 309. 

SURETY. See Principal and Surety. 

SUR\ 1\ ORSHIP, to Government securities, 307, 

TACIT PROMISE. See Promise. 

TEJ MANDI TRANSACTION, 

whether void as wager, 239. 

TELEGRAM, revocation of proposal by, 37, 

TENDER, 

acceptance, effect of, 44. 
before due date, 273, 274. 
by mortgagee, 277, n. 

conditions prescribed by public bodies under statutorv powers, 42. 
contract by acceptance of, 44. 
legal, 276. 

juust be of entire amount, 269. 270. 

ami unconditional, 271. 
of cheque, 269. 276. 
of currency notes, 276. 

of goods ; reasonable opportunity of inspection, 274-276. 
of instalments, 273, 274. 
of money, 276. 

of price, not necessary to show willingness to perform contract for purchase 
of shares, 315. 

of rent. 276, 277. 

icfusal by creditor to accept payment precludes subsequent objection tG form, 276. 
to one of several joint lessors or mortgagees valid, 277-279. 
unascertained sum, offer of, is not a, 260. 

TERMy, of contract, implied, 62, 63. 

THIRD PARTY, 

agent, ratification of unauthorised act of, cannot affect, 586. 
cannot sue on contract by English law, 10-21. 
claiming goods bailed, rights of, 534. 
consi<leration may proceed from, under Act, 19. 
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THIRD FAliTY—continued, 

contract with agent, when principal bound by, 563, 629, 630. 
equities between agent and, 648, 

principal’s right to follow property into hands of, 665. 
without title, cannot challenge validity of contract, 132. 

TICKETS, indorsement of special conditions on, 34. 

TIME, 

for performance of contracts, 309. 
extension of, 364. 

of payment, not generally of essence of contract in sales of goods, 324. 
when of essence of contract, 323. 

TIME-TABLE, general proposal by, 56, 57. 

TITLE, 

acceptance of, on sales of land, 53, 54. 
bad, varieties of, 802 , 803 . 

defective, agreement that vendor not liable for—effect of concealment on, 117, 
disputed, compromise on, not affected by later decision on title, 136, 
doubtful, will not be forced on an unwilling purchaser, 807 , seq. 
such as the vendor has, 810 . 

TORTS, ^ee Wrongs. 

TRADE, 

agreements in restraint of. See Restraint of Trade. 
combinations, agreements for, not against public policy, 216. 
usage of, 9 seq,, 63. 

as to disclosure of defects in goods sold, 118. 

Bombay, as to purchase and sale of goods by agent, 599. 

TRADE-MARK, 

is “ property ” for purposes of section 54 of S. R. A., 872 . 
may be protected by grant of injunction, 879 , 880 . 

TRADE NAME, use of, 132, 675. 

TRADING WITH ENEMY, unlawful, 167-169. 

TRANSFER, 

of immovable property, 197. 

intent to defeat creditors, 163. 

TRANSFER OF PROPERTY ACT (IV of 1882), 186, 689, 739 , 743 , 766 , 769 , n. 
778 , 779 , 780 , 816 , 835 . 

TRESPASS, continuing, may be prevented by grant of injunction, 877 . 

TRUST, breach of, may be prevented by grant of injunction, 879 . 

TRUSTEE, 

gift to, by cesliii que trust, 100. 

is a “ person interested to deny ” under section 42 of S. R. A., 840 . 

not entitled, unless expressly authorised, to make novation of contract, 348. 

TRUSTS ACT (II of 1882), 186, 372, 693, 722, 743 , 744 . 

UNCERTAINTY, agreements void for, 228, 229. 

UNCONSCIONABLE BARGAIN, 
burden of proof, 108 seq. 
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UNCONSCIONABLE BARGAIN—coniiW. 
excessive rate of interest, 109-112. 
inadequate consideration, 108. 
presumption in cases of, 108. 

UNDERVALUE, 

mortgagee’s covenant to sell at, 109. 
purchase at, 101, 192, 207. 
reversionary interest, sale at, 109. 

“ unconscionable bargains,” 108. 

UNDUE INFLUENCE. 

burden of proof, 96, 97, 98, n., 103, 108. 

“ catching bargains ” with expectant heirs and others, 107, 109. 
defined, 95. 

delay and acquiescence as bar to relief, 100, 113, 114. 

equitable doctrine of, 97. 

fear as factor in, 102. 

fiduciary relations. 96, 98-100. 

independent advice, 101, 102. 

master and servant, relation of, 95, n. 

mental distress, 102. 

jiarda-nishin women, contract with : burden of proof, 88, 104 seq, 

parent and child, transactions between, 100-101. 

setting aside contract induced by, 132, 133. 

solicitor, gift to, lOOj 

spiritual adviser, gift to, 09, 100. 

throat of criminal prosecution is not, 102. 

but deed executed by ignorant person under threat, and in absence of indepen¬ 
dent advice, sot aside, 103. 
trustee, gift to, 100. 
unconscionable bargains, 96, 108. 

“ unfair advantage,” 95, 98. 

UNILATERAL CONTRACT. Nee Contract. 


llNLAWFUL AGREEMENTS. 

agent must account to principal for money i*eceivod under unlawful contract, 614, 
615. 

champerty, agreements infringing nilo against, 173 seq^ 
consideration unlawful in part, ISO. 
lotteries, 251. 

marriage brocage contracts, 180 seq, 

money paid under, recovery of, 164, 165, 308, 369, 370. 

monopoly, agreement tending to create, 185 

morals, agreements contrary to, 144, 148, 164 $eq» 

mutual promises to perform legal and illegal acts, 340. 

object, when unlawful, 144 seq, 

pleadings in cases of, 185, 186. 

pro ni33 br n irrie inn to :nirry a.uth.w wo uin on UU wife's d.wth, void, 165. 
public oflioos. sale of, 184, 

publio policy, agreement contnrry to, 148, 149, 165, 167 213, 
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UXLAWEaL AGKEEMENTS-co«/m„e(i. 

recovery of money paid under, 104, 105, 008, OOil, 370. 

restraint of trade, agreements in, 2UU seq, 

statute, agreements contrary to, UO seq. 

stifling prosecution, 169-173. 

subsequent illegality, effect of, 327, 332. 

trading with enemy, 167-169. 

unlaM'ful intention not presumed, 147, 167. 

^v^agering contracts void, but not nnburful, 240, //. 
waiver of illegality, 185. 

UfcJAGE, of trade, 9 seq.y 63. 

VARIATION, 

non-enforcement of specific performance of contracts except with, 811 , 
of contract, 812 . * 

\ ENOOR AND PURCHAtSER. See Immovable Pkopertv, 

VOID AGREEMENT. See Agreement. 

VOIDABLE CONTRACT, 13, 125 seq. 
rescission of, 365 seq. 

VOLUNTARY SETTLER, contracts to .sell property by one who is a, 805 . 

WAGER, 

bet is a, 233. 

broker’s commission on wagering agreements not recoverable, 242, 243, 

collateral agreements, when valid, 240-246. 

contract in respect of void, but not unlawful, 240, 7i., 625. 

defined, 232, 

deposit paid iri respect of, not recoverable, 241-244, 250, 251. 

but loser may recover from stakeholder before it is paid over to nlnnei*, 250. 
differences, cases on gambling in, 234. 

evidence, oral, to prove wagering nature of agreement admissible, 246-249. 
forbearance to sue on gaming security a good consideration in England, 193, 
life policy is not within prohibited agreements, 232. 
lotteries, 251. 

presumption in eases of speculative contracts, 236, 237, 244^246. 
promissory note for debt due on wager, action not maintainable on, 250. 
recovery of money paid under wagering agreement, 373. 

of money lent for gaming purposes, 250. 
secui'ities for money won at or lent for gaming, void in England, 241, n. 

speculation distinguished from, 244. 

Stock Exchange transaction : contract lawful if delivery of stock contemplated, 

234, 237. 

Teji Mandi transactions, 239. 

WAIVER, of illegality, agreements for, void, 185. 

WAR, frustration of adventure by, 330, 331. 

WARD, bond passed by, 159. 

WARD OF COURT, authority of collector to bind ward to pay barred debt, 2^. 

I.O. 
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W'AKRANTV, 

breach of, buyer ;> right ou, 130, 137. 

measure of damages on, 413. 
implied, of autliority by agent, 052. 

U HAHhlNGEK, Hen of, for balance of aeeouiif, 537, 541. 

WINDING UI’, by Court a dissolution of j)artMersluj>, 724. 

WOHO.S, 


acknowledgment, 2u3. 
agent, 557. 
agreement, 13, 745 . 
another person, 398. 
appeal, 755 . 
bailee, 610. 
bailment, 5l0. 
bailor, 510, 
benefit, 308. 
business, 014. 
by way of wager, 233. 
causing consent, 125, 120, 131. 
champerty, 173. 
coercion, 92, 403. 
consent, 81, 
consideration, 13, 145. 
constructive trust, 743 . 
contingent contract, 252. 
continuing guarantee, 471 
contract, 13, 224, 745 . 
contract of guarantee, 407. 
contract of indemnity, 402. 
creditor, 407. 
debt, 205. 

(Id credere, 558. 
deposit, 780 . 
dispossessed, 751 . 

dcouments of title to goods, 548, 553. 
does, 398, 

dormant partner, 723. 
engagement, 307. 


express trust, 743 . 
firm, 075. 

forbidden by law, 144, 149. 
fraud, 114. 
fraudulent, 102. 
free consent, 91. 
further relief, 852 - 854 . 
future transactions, 475. 




AVOKD.S— 'Continued. 

;roud cousideration, 31. 
.iioodwili, 703. 

.ui'osy jiroHta, 073. 

i'linuji-al, 1(54. 
implied tru.st, 743. 
indeuuiity, 462. 
iritfioated to deny, 852. 
I<eei)iug silence, 504. 
Ia\\'fully, 397. 
liability, 468. 

Lord’s Day Act, 309. 
mandamus, writ of, 860, 861. 
material circumstances, 504. 
mercantile agent, 548. 
misrepresentation, 118. 
near relation, 190, 198. 
net profits, 672. 
notice, 551. 
object, 145. 
obligation, 741, 742. 

ordinary diligence, 130. 
partnership, 668. 
pawnee, 543. 
pawnor, 543, 
person, 366. 
pledge, 543; 

positive assertion, 118, 121. 
possession, 550. 
principal, 557. 
principal debtor, 467, 
profits, 672. 
promise, 13, 145, 203, 
promisee, 13. 
promisor, 13. 

proper time and place, 309. 

“property,” 876. 

proposal, 13, 14. 

reasonable compensation, 455. 

reasonable opportunity, 274. 

reasonable time, 307. 

reciprocal promises, 13, 29. 

leversionary heir, 857. 

settlement, 742. 

sub-agent, 576. 

suit, 765. 

surety, 467. 

thing, 82. 

trust, 741, 743. 
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\V'( >KDJS—row/iHwef/. 

trustot', 741, 743. 

iinfhic inHiU'iKv. J).3. i)7. 
unfair advaiitaire, !K3, !hS. 
void agreement. I'5. 
voidable cont i act. I'l. 


Work and L.ABOl R. ti(i l(•m^lncl•atiun fur, unless work eoinjilotod, oTib 
WitlL'i’EN ('nX'i'RA('i’S, iinautliurisod alteration of, 353 ^(' 7 . 


WRONGS, 

injury t»> goods bailed, right to sue foi', 55 t). 
liability by holding out does uot apply to, tiHG. 
to third party, liability of tinn for, GUt), GIU. 


ZANZIBAR, Speeitic 


Relief Aet dues not apply to, 213, n. 
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